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THE  WITNESS  LIST  AND  INQUIRY  DATES 

Once  the  investigation  of  the  allegation  of  a  conflict  of  interest  by  Premier  Graham  was 
turned  into  an  investigation  and  inquiry  caused  by  the  refusal  of  the  Deputy  Minister  of 
Business  New  Brunswick  and  his  counsel  from  the  Office  of  the  Attorney  General  to 
produce  pertinent  documents  the  inquiry  proceeded  formally.  The  following  is  a  schedule 
of  the  inquiry  dates,  the  witnesses  and  a  reference  to  the  main  thrust  of  the  testimony 
elicited.  Transcript  Index  Exhibit  Book,  Part  2. 


Date 


November  22,  2010 


December  7  &  8,  2010 


December  10,  2010 


December  20,  2010 


Witness 

Bill  Levesque 

Bill  Levesque 
David  Ferguson 

John  Watt 


Testimony 

Deputy  Minister  of  Business  NB:  his 
role  in  the  guarantees. 

Deputy  Minister  of  Business  NB:  his 
role  in  the  guarantees. 

Former  Clerk  of  the  Executive 
Council  and  Secretary  of  the 
Cabinet:  his  role  in  the  guarantees. 

Former  Project  Executive  Officer 
(Financial  Officer)  Business  NB: 
Atcon  Performance  Bond;  Atcon 
ignored  contracts;  Tozer  guarantee; 
Atcon  loans  2009. 


December  21,  2010 


John  Watt 


January  12,  2011 


John  Watt 


Former  Project  Executive  Officer 
(Financial  Officer)  Business  NB: 
New  Brunswick  companies  supposed 
to  get  paid;  Work  on  bridge  stopped; 
Ernst  &  Young  study. 

Former  Project  Executive  Officer 
(Financial  Officer)  Business  NB: 
Forbearance  agreement;  Purdy 
Crawford  Committee. 


January  28,  2011 


Bill  Levesque 


Deputy  Minister  of  Business  NB: 
Interim  decision  on  inspection  of 
Documents. 


January  28,  2011 


Byron  James 


New  Clerk  of  the  Executive  Council 
and  Secretary  of  the  Cabinet  after  the 
2010  change  in  government:  Records 
of  Decision. 
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February  3,  201 1  Bill  Levesque 


Deputy  Minister  of  Business  NB: 
The  bridge  guarantee. 


February  28,  2011 


April  5,  2011 


April  5,  2011 


Bill  Levesque 


David  Ferguson 


Sabrina  Noble 


Deputy  Minister  of  Business  NB: 
Personal  guarantee  of  Robert  Tozer; 
Resignation  letter  of  Alan  Graham. 

Former  Clerk  of  the  Executive 
Council  and  Secretary  of  the 
Cabinet:  Memorandum  to  Executive 
Council. 

Manager  of  office  operations  as 
well  as  Research  and  Planning 
Officer  Executive  Council  Office: 
Explains  executive  council 
documents. 


April  5,  2011 


Pamela  Gagnon 


April  5,  2011 

April  8,  2011 
May  17,  2011 


Director  of  Information  Management 
and  Technology  Branch,  Finance 
Department:  Provides  e-mail  account 
system. 


Donald  J.  MacTavish  New  Brunswick  Internal  Services 

Agency,  Help  desk  Analyst,  Assisted 
David  Ferguson. 


Robert  Tozer 


Alan  Graham 


President  and  CEO  of  Atcon. 

Director  of  Vanerply  and  Atcon 
Consultant,  former  Deputy  Premier, 
now  federal  commissioner. 


May  25  &  26,  2011 
September  26,  2011 


Shawn  Graham 


Alan  Graham 


MLA,  former  Premier. 

Director  of  Vanerply  and  Atcon 
Consultant  (recalled). 


Documents  Provided  to  Inquiry 


Date 


December  16,  2010 


Briefs 


Brief  on  Law 


Counsel 

Counsel  John  B.D.  Logan,  Esq.  and 
Heather  Hobart,  Esqe.  Office  of  the 
Attorney  General 
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December  17,  2010 
August  4,  2011 
August  10,  2011 
August  18,  2011 


October  20,  2011 


November  30,  2012 


Brief  on  Law 


Brief  on  Law 


Brief 


Response 
to  the  Aug.  4 
Brief  of  Counsel 
for  Shawn  Graham 

Brief 


RSM  Richter  Inc. 
Report  re:  Atcon 
Holdings  Inc.  after  the 
fact  Executive  Summaries 


Counsel  R.  Gary  Faloon,  Q.C. 
Counsel  on  behalf  of  the  Inquiry 

Counsel  Allison  Whitehead,  Q.C. 
on  behalf  of  Shawn  Graham 

Counsel  R.  Gary  Faloon,  Q.C. 
on  behalf  of  the  Inquiry 

Counsel  R.  Gary  Faloon,  Q.C. 
on  behalf  of  the  Inquiry 


Counsel  Allison  Whitehead,  Q.C.  on 
behalf  of  Shawn  Graham 

Exhibit  book,  Part  2,  Tab  60 


INTRODUCTORY  REMARKS  CONCERNING  THE  ALLEGED  BREACH 

[1]  On  April  7,  2010,  Claude  Williams,  then  an  opposition  Member  of  the  Legislative 
Assembly  of  New  Brunswick  for  Kent  South,  filed  an  affidavit  with  the  Conflict  of 
Interest  Commissioner  requesting  an  investigation  into  certain  conduct  of  the  then 
Premier,  the  Honourable  Shawn  Michael  Graham.  In  his  affidavit  he  alleges  that  the 
Premier  breached  section  4  of  the  Members '  Conflict  of  Interest  Act  by  furthering  the 
financial  and  business  interests  of  the  Premier's  father,  Alan  R.  Graham. 

[2]  The  matter  of  the  complaint  concerns  the  alleged  participation  of  Premier  Graham  in 
the  granting  by  the  province  of  multi-million  dollar  loan  guarantees  in  2008  and  2009  in 
favour  of  a  number  of  related  companies  known  as  the  Atcon  Group  while  the  Premier's 
father  was  a  director  and  consultant  to  one  or  more  of  the  related  Atcon  companies, 
notably  as  a  director  of  a  company  in  Sweden  called  Vanerply  AB  and  a  paid  consultant 
to  Atcon  companies.  The  principal  shareholder  and  operating  mind  of  all  the  Atcon 
related  companies  is  Robert  W.  Tozer,  then  a  major  construction  contractor  of  Miramichi, 
New  Brunswick. 
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[3]  In  2008  the  Atcon  Group  received  a  loan  guarantee  for  $13,362,845.  In  2009  an 
application  by  the  Atcon  Group  for  $50,000,000  financial  assistance  was  consistently 
rejected  at  various  levels  by  Business  New  Brunswick  but  approved  and  granted  by  the 
Executive  Council  while  the  fortunes  of  Atcon  were  rapidly  deteriorating  despite  massive 
financial  assistance  from  the  province,  ending  in  the  bankruptcy  of  the  Atcon  companies. 

THE  ACT 

[4]  The  pertinent  sections  of  the  Members'  Conflict  of  Interest  Act  chapter,  M-7.01  SNB 
1999  are  s.  4  the  conflict  of  interest  section  applying  to  all  members  and  being  the 
principal  section  in  play  here;  s.  13  and  s.  15  the  procedure  to  be  followed  on  a  conflict  of 
interest  at  the  Executive  Council  level: 

Conflict  of  interest 

4  A  member  shall  not  make  a  decision  or  participate  in  making  a 
decision  in  the  execution  of  his  or  her  office  if  the  member 
knows  or  reasonably  should  know  that  in  the  making  of  the 
decision  there  is  the  opportunity  to  further  the  member's  private 
interest  or  to  further  another  person's  private  interest. 

Procedure  on  conflict  of  interest 

13  A  member  who  has  reasonable  grounds  to  believe  that  he  or 
she  has  a  conflict  of  interest  in  a  matter  that  is  before  the 
Assembly  or  the  Executive  Council,  or  a  committee  of  either  of 
them,  shall,  if  present  at  a  meeting  considering  the  matter, 

(a)  disclose  the  general  nature  of  the  conflict  of 
interest,  and 

(b)  withdraw  from  the  meeting  without  voting 
or  participating  in  consideration  of  the  matter. 

Procedure  on  conflict  of  interest 

15  A  member  of  the  Executive  Council  who  has  reason  to 
believe  that  he  or  she  has  a  conflict  of  interest  with  respect  to  a 
matter  that  requires  that  member's  decision  shall  report  that 
possible  conflict  to  the  President  of  the  Executive  Council  and 
ask  the  Premier  or  Deputy  Premier  to  appoint  another  member  of 
the  Executive  Council  to  perform  the  member's  duties  in  the 
matter  for  the  purpose  of  making  the  decision,  and  the  member 
who  is  appointed  may  act  in  the  matter  for  the  period  of  time 
necessary  for  the  purpose. 

THE  FINANCIAL  ASSISTANCE 

[5]  The  Atcon  companies  and  Robert  Tozer  were  not  strangers  to  Business  New 
Brunswick.  His  companies  had  come  knocking  on  the  provincial  government  door  with 
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abundant  success  many  times  over  the  years.  He  was  politically  colour  blind  in  his 
unabashed  demands  for  financial  assistance  from  a  succession  of  governments. 

[6]  The  evidence  shows  a  history  of  considerable  financial  assistance  from  government  as 
the  Atcon  companies  grew  in  importance  to  the  local  and  regional  economy,  to  the 
strength  of  the  payrolls,  and  to  an  increase  in  the  full-time  and  part-time  employment 
numbers. 

[7]  In  2007  Atcon  Holdings  Inc.  claimed  to  have  a  payroll  of  $76  million;  in  2008,  $80 
million.  By  2009  there  were  16  Atcon  related  companies.  The  financial  structures  of  the 
companies  collapsed,  brought  about,  among  other  things,  by  the  inability  to  meet  the 
burden  of  an  absence  of  capital.  The  principal  banker  at  the  time  of  the  break  down,  the 
Bank  of  Nova  Scotia,  was  fully  secured  by  Atcon  assets  and  the  Province  of  New 
Brunswick's  multi-million  dollar  guarantees. 

THE  INQUIRY  PROCESS 

[8]  In  order  to  cogently  follow  the  proceedings  it  is  necessary  to  explain  the  process  when 
a  complaint  is  made  against  a  Member  of  the  Legislative  Assembly  alleging  that  the 
member  is  in  a  conflict  of  interest.  This  section  of  my  report  will  explain  the  mechanical 
part  of  the  process  but  not  the  evidence  adduced. 

[9]  Any  person  has  the  right  to  request  an  investigation  alleging  that  a  member  has 
breached  the  Act.  In  short,  this  would  ordinarily  be  referred  to  as  the  complaint  although 
the  word  "complaint"  is  not  used  in  the  legislation. 

[10]  In  order  to  avoid  frivolous,  vexatious  or  bad  faith  requests  or  those  without  merit, 
the  Members '  Conflict  of  Interest  Act  requires  that  the  request  for  an  investigation  be  in 
the  form  of  an  affidavit.  Further,  the  affidavit  must  set  out  the  grounds  for  the  person's 
belief  that  there  is  a  conflict  and  describe  the  nature  of  the  alleged  breach  of  the  Act. 

[11]  Once  the  preliminary  steps  have  been  satisfied  the  Commissioner  can  proceed  with 
an  investigation  with  or  without  conducting  an  inquiry.  In  the  present  case  the 
investigation  was  continued  as  an  inquiry  because  of  the  refusal  of  Business  New 
Brunswick  to  produce  key  documents  for  my  inspection  and  provide  critical  information. 
I  hasten  to  add  that  Premier  Graham  cooperated  and  there  is  no  evidence  that  he  was  in 
any  way  responsible  for  the  obstruction. 

[12]  By  continuing  the  investigation  as  an  inquiry,  an  inquisitorial  process,  I  followed  a 
procedure  that  was,  in  some  respects,  much  like  a  court  process,  that  is,  by  summoning 
witnesses  and  receiving  their  testimony  under  oath.  The  admissibility  of  evidence  is 
much  broader  than  in  a  trial. 
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[13]  This  process  gave  me  the  authority  to  order  the  production  of  critical  documents  for 
my  inspection,  documents  that  would  otherwise  be  denied  production  on  the  grounds  of 
secrecy,  privilege  or  convention.  All  these  grounds  were  indeed  raised  and  contributed  to 
the  increased  cost  of  the  inquiry. 

[14]  The  Premier  was  represented  by  senior  counsel  throughout. 

[15]  The  proceedings  took  place  at  the  Federal  Court  in  Fredericton  and  were  closed. 
They  were  closed  because  the  report  of  the  Commissioner  remains  confidential  until  it  is 
laid  before  the  Assembly  or  filed  with  the  Clerk  of  the  Legislative  Assembly  if  the 
Assembly  is  not  sitting.  Upon  conclusion  of  the  investigation/inquiry  the  Commissioner 
has  an  obligation  to  the  member  before  completing  the  inquiry  report.  Where  it  appears 
that  the  report  may  adversely  affect  the  member,  the  Commissioner  must  inform  the 
member  of  the  particulars  of  the  report  and  give  the  member  the  opportunity  to  make 
representations  before  the  Commissioner  completes  the  report  to  the  Legislative 
Assembly. 


Request  for  investigation 

36(1  )Any  person  may  request  in  writing  that  the  Commissioner 
investigate  an  alleged  breach  of  this  Act  by  a  member. 


36(2)A  request  under  subsection  (1)  shall  be  in  the  form  of  an 
affidavit  and  shall  set  out  the  grounds  for  the  belief  and  the 
nature  of  the  alleged  breach. 

Investigation  and  inquiry 

37(l)On  receiving  a  request  under  section  36,  the  Commissioner 
may  conduct  an  investigation  with  or  without  conducting  an 
inquiry. 

37(2)The  Commissioner  shall  provide  the  member  who  is  the 
subject  of  the  investigation  with  reasonable  notice  and  shall  give 
the  member  an  opportunity  to  respond  to  the  allegation. 

37(2.1)When  the  Commissioner  conducts  an  investigation  or  an 
inquiry  under  this  section,  the  member  who  is  the  subject  of  the 
request  under  section  36  shall  respond  promptly  and  completely 
to  all  of  the  Commissioner's  questions  and  requests  for 
information. 


37(3)Where  the  Commissioner  elects  to  conduct  an  inquiry  under 
this  section,  the  Commissioner  has  all  the  powers,  privileges  and 
immunities  conferred  on  a  commissioner  under  the  Inquiries  Act. 


Report  of  Commissioner 

40(2)Where  it  appears  to  the  Commissioner  that  a  report  may 
adversely  affect  a  member,  the  Commissioner  shall  inform  the 
member  of  the  particulars  and  give  the  member  the  opportunity 
to  make  representations  before  the  Commissioner  completes  the 
report. 

40(3)The  report  of  the  Commissioner  shall  set  out 

(qjthe  facts  found  by  the  Commissioner,  


Demande  d'investigation 

36(l)Toute  personne  peut  demander  par  ecrit  au  Commissaire  de 
mener  une  investigation  sur  une  contravention  alleguee  a  la 
presente  loi  par  un  depute  ou  un  membre  du  Conseil  executif. 

36(2)Une  demande  prevue  au  paragraphe  (1)  doit  etre  etablie 
sous  la  forme  d'un  affidavit  et  doit  indiquer  les  motifs  de  la 
personne  et  la  nature  de  la  contravention  alleguee. 

Investigation  et  enquete 

37(l)Lorsqu'il  recoit  une  demande  en  vertu  de  l'article  36,  le 
Commissaire  peut  faire  une  investigation  tout  en  menant  ou  non 
une  enquete. 

37(2)Le  Commissaire  doit  fournir  au  depute  ou  au  membre  du 
Conseil  executif  qui  fait  l'objet  de  1' investigation  un  avis 
raisonnable  et  doit  lui  donner  la  possibility  de  repondre  a 
l'allegation. 

37(2.1)Lorsque  le  Commissaire  mene  une  investigation  ou  une 
enquete  en  vertu  du  present  article,  le  depute  ou  le  membre  du 
Conseil  executif  qui  fait  l'objet  de  la  demande  en  vertu  de 
l'article  36  doit  repondre  promptement  et  de  maniere  exhaustive 
a  toutes  les  questions  et  demandes  de  renseignements  du 
Commissaire. 

37(3)Lorsque  le  Commissaire  choisit  de  mener  une  enquete  en 
vertu  du  present  article,  le  Commissaire  a  tous  les  pouvoirs, 
privileges  et  immunites  dont  dispose  un  commissaire  en  vertu  de 
la  Loi  sur  les  enquetes. 

Rapport  du  Commissaire 

40(2)Lorsqu'il  apparait  au  Commissaire  que  son  rapport  pourrait 
nuire  a  un  depute  ou  a  un  membre  du  Conseil  executif,  il  doit, 
avant  de  terminer  son  rapport,  1' informer  de  la  situation  et  lui 
permettre  de  faire  des  representations. 


40(3)Le  rapport  du  Commissaire  doit  indiquer 
ajles  faits  qu'il  a  decouverts, 
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(b)the  findings  as  to  whether  or  not  a  member  has  breached  the 
Act  and  the  nature  of  the  breach,  and 
(cjthe  recommended  sanction,  if  any. 


40(4)The  Commissioner's  report  shall  remain  confidential  until  it 
is  laid  before  the  Assembly  or  filed  with  the  Clerk  of  the 
Legislative  Assembly  under  section  42  and  no  person  shall 
disclose  all  or  any  portion  of  it  before  that  time. 
2003,  c.8,  s.6;  2007,  c.30,  s.24. 


b)ses  conclusions  sur  la  question  de  savoir  si  le  depute  ou  le 
membre  du  Conseil  executif  a  contrevenu  ou  non  a  la  presente  loi 
et  la  nature  de  la  contravention,  et 
cjla  sanction  recommandee,  le  cas  echeant. 

40(4)Le  rapport  du  Commissaire  doit  demeurer  confidentiel 
jusqu'a  ce  qu'il  soit  soumis  a  l'Assemblee  ou  depose  aupres  du 
Greffier  de  l'Assemblee  legislative  en  vertu  de  l'article  42  et  nul 
ne  peut  divulguer  tout  ou  partie  de  ce  rapport  avant  qu'il  n'ait  ete 
ainsi  soumis  ou  depose. 
2003,  c.8,  art.6;  2007,  c.30,  art.24. 


[16]  The  foregoing  explains,  in  brief,  the  general  procedure  followed. 

[17]  Since  the  request  for  an  investigation  was  filed  certain  events  have  occurred  which 
need  to  be  mentioned  in  order  to  keep  the  matter  in  perspective.  On  September  27,  2010 
the  Shawn  Graham  government  fell  and  was  replaced  by  the  David  Alward  government. 
Although  the  government  changed,  Shawn  Graham  retained  his  seat  as  Member  of  the 
Legislature  for  the  Riding  of  Kent.  Jurisdiction  over  Mr.  Graham  continues. 

PARTIES  INVOLVED 

[18]  In  the  New  Brunswick  election  of  September  18,  2006,  Shawn  M.  Graham  formed 
the  new  government  with  a  comfortable  majority.  The  defeated  former  premier,  Bernard 
Lord,  resigned  his  seat  and  eventually  David  N.  Alward  became  leader  of  Her  Majesty's 
Loyal  Opposition. 

[19]  During  Premier  Graham's  tenure  in  office  many  applications  for  financial  assistance 
came  before  the  government  department  known  as  Business  New  Brunswick.  The 
ultimate  decision  on  whether  financial  assistance  is  granted  is  made  by  the  Executive 
Council  often  referred  to  as  the  Cabinet. 

[20]  An  extremely  large  request  for  assistance  by  way  of  guarantees  came  before 
Business  New  Brunswick  and  the  Executive  Council  from  the  Atcon  Group  of 
companies.  The  key  corporation  in  the  Atcon  Group  was  a  construction  company  from 
the  Miramichi  region.  Normally,  Business  New  Brunswick  did  "not  assist  with 
construction  contract  financing  or  performance  bonding."  (Exhibit  118  Privileged)  Here, 
it  did. 

[21]  The  Premier's  father,  Alan  R.  Graham,  was  a  director  of  one  of  the  Atcon  related 
companies,  Vanerply  AB,  and  had  been  a  director  for  many  years.  He  may  also  have  been 
a  shareholder  of  OPI  AB  a  company  that  owned  Vanerply  AB.  Alan  Graham  was  also  a 
paid  consultant  on  retainer  with  Atcon.  All  of  the  Atcon  Group  of  companies  were 
controlled  by  one  man,  Robert  William  Tozer. 


7 


[22]  In  the  spring  of  2010  Claude  Williams,  then  a  member  of  the  opposition,  requested 
an  investigation  into  the  matter  of  the  financial  assistance  being  given  to  the  Acton 
Group.  He  alleged  that  in  participating  in  the  Executive  Council  guarantees  the  Premier, 
as  President  of  the  Executive  Council,  was  in  conflict  by  furthering  the  financial  and 
business  interests  of  his  father. 


THE  AFFIDAVIT  AND  THE  RESPONSE  IN  JUXTAPOSITION 

[23]  The  request  for  an  investigation  into  the  conduct  of  Premier  Graham  and  his  written 
unsworn  response  are  reproduced  in  juxtaposition  here  except  for  the  exhibits.  The 
remarks  in  brackets  to  exhibits  A  to  G  are  mine.  The  Williams'  affidavit  and  Graham 
response  are  in  the  Exhibit  Book,  Part  2  in  their  original  forms: 


NEW  BRUNSWICK  CONFLICT  OF  INTEREST 
COMMISSIONER 

IN  THE  MATTER  OF  A  REQUEST  FOR  AN 
INVESTIGATION  UNDER  THE  MEMBERS' 
CONFLICT  OF  INTEREST  ACT,  CHAPTER  M-7.01 , 
[STATUTES]  OF  NEW  BRUNSWICK,  1999. 

LEGISLATIVE  ASSEMBLY  OF  NEW  BRUNSWICK 

REQUEST  FOR  AN  INVESTIGATION  INTO  THE 
CONDUCT  OF  SHAWN  GRAHAM,  [PREMIER]  OF 
THE  PROVINCE  OF  NEW  BRUNSWICK 

AFFIDAVIT 

I,  Claude  Williams,  of  the  Village  of  Saint- 
Antoine,  County  of  Kent  and  Province  of  New 
Brunswick,  Member  of  the  Legislative 
Assembly  of  New  Brunswick  for  Kent-South, 
MAKE  OATH  AND  SAY  AS  FOLLOWS: 

1.  I  am  Claude  Williams,  a  Member  of  the 
Legislative  Assembly  for  the  Province  of  New 
Brunswick,  and,  as  such,  I  have  personal 
knowledge  of  the  matters  deposed  to  herein 
except  where  otherwise  stated.  Where 
otherwise  stated,  I  believe  the  information  to 
be  true. 

2.  Shawn  Graham  is  a  Member  of  the  Legislative 
Assembly  of  New  Brunswick  and  has  been  the 
Premier  of  the  Province  of  New  Brunswick 
since  October  2006. 

3.  [Alan]  Graham  is  the  father  of  the  said  Shawn 
Graham. 

4.  The  said  [Alan]  Graham  currently  sits  on  the 
Board  of  Directors  of  a  mining  and  petroleum 
company  named  Petro Worth  Resources. 


Attention:  Hon.  Patrick  A.A.  Ryan,  Q.C. 

Dear  Sir: 

Re:  Premier  Shawn  Graham  -  Complaint  by  Claude 
Williams  sworn  April  7,  2010 

In  regard  to  the  aforementioned  affidavit,  my  response  is 
as  follows: 
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5.  Prior  to  [Alan]  Graham  being  appointed  to  the 
Board  of  Directors  for  Petro Worth  Resources, 
[Alan]  Graham  was  a  member  of  the  Board  of 
Directors  of  Vanerply,  a  subsidiary  of  the 
ATCON  group  of  companies. 

6.  I  have  reviewed  the  information  posted  on  the 
websites  of  ATCON  and  Vanerply  and  verily 
believe  that  Vanerply  became  a  subsidiary  of 
the  ATCON  group  in  January  2001 . 

7.  Attached  hereto  and  marked  as  Exhibit  "A"  is 
a  copy  of  the  information  posted  on  the 
ATCON  website,  including  a  link  to  its 
subsidiary,  Vanerply. 

(Exhibit  "A"  describes  the  location  and  set  up 
of  the  plant  in  Sweden) 

8.  Attached  hereto  and  marked  as  Exhibit  "B"  is 
a  copy  of  the  information  posted  on  the 
Vanerply  website,  including  a  reference  to 
being  part  of  the  Atcon  Group. 

(Exhibit  "B"  describes  the  company's  product 
and  the  connection  to  the  Atcon  Group) 

9.  Having  reviewed  the  information  posted  on  the 
ATCON  website,  I  verily  believe  that  Robert 
Tozer  is  the  President  and  Chief  Executive 
Officer  of  the  ATCON  group  of  companies 
and  its  subsidiaries. 

10.  Attached  hereto  and  marked  as  Exhibit  "C"  is 
a  copy  of  the  information  posted  on  the 
ATCON  website  which  forms  part  of  my  belief 
expressed  in  the  preceding  paragraph. 

(Exhibit  "C"  is  a  message  from  Robbie  Tozer, 
head  of  the  Atcon  Group) 

11.  I  verily  believe  that  Mr.  Tozer  is  also  the 
Chairman  of  the  Board  of  Vanerply. 

12.  Attached  hereto  and  marked  Exhibit  "D"  is  a 
copy  of  a  corporate  profile  of  Vanerply  in 
which  it  is  indicated  that  Robert  Tozer  is  the 
Chairman  of  the  Board  of  Vanerply. 

(Exhibit  "D"  is  Vanerply' s  corporate  profile) 

13.  Attached  hereto  and  marked  as  Exhibit  "E"  is  a 
copy  of  the  information  posted  on  the  Reuters 
News  Agency  website  regarding  Alan  Graham. 
The  information  contained  on  the  website 
indicates,  and  I  verily  believe,  that  the  said 
Alan  Graham  serves  on  the  Board  of  Vanerply. 

(Exhibit  "E"  is  a  brief  biography  of  Alan 


Alan  Graham  was  a  Director  of  Vanerply  AB  for 
approximately  nine  or  ten  years  resigning  in  May 
2009.  He  was  never  a  shareholder.  I  had  no 
knowledge  of  my  father's  responsibilities  or  his 
remuneration. 

Alan  Graham  has  not  otherwise  been  a  Director 
or  Shareholder  of  Atcon  Group  during  any 
period  since  I  have  been  Premier  of  the  Province 
of  New  Brunswick. 
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Graham  and  his  connection  to  Vanerply) 

14.  I  verily  believe  that  the  headquarters  of 
Vanerply  are  located  in  [Otterbacken], 
Sweden. 


15.  I  verily  believe  that  the  headquarters  of  the 
ATCON  group  of  companies  is  located  in 
Miramichi,  New  Brunswick,  Canada. 

16.  I  have  reviewed  the  various  Orders-in-Council 
and  verily  believe  that  since  August  5,  2008, 
approximately  $63,362,845.00  of  New 
Brunswick  tax  dollars  have  been  provided  in 
financial  assistance  to  ATCON  and  its 
subsidiary  group  of  companies. 

17.  I  verily  believe  that  said  individuals,  Robert 
Tozer  and  [Alan]  Graham,  were  on  the  Board 
of  Directors  of  Vanerply  and/or  ATCON  when 
ATCON  received  financial  assistance  from  the 
New  Brunswick  Provincial  Government. 

18.  On  August  5,  2008  while  [Alan]  Graham  was 
on  the  Board  of  Directors  of  Vanerply,  the 
New  Brunswick  government  issued  a  press 
release  stating  that  $13,362,845.00  was 
provided  to  ATCON  by  way  of  a  loan 
guarantee.  [A]  copy  of  the  said  press  release  is 
attached  hereto  as  Schedule  "F"  and  forms  part 
of  my  belief. 

(Exhibit  "F"  is  a  Business  New  Brunswick 
news  release  in  praise  and  support  of  Atcon) 

19.  On  March  26,  2009,  by  way  of  an  Order  in 
Council,  the  government  of  the  Province  of 
New  Brunswick  authorized  a  further 
$50,000,000.00  in  loan  guarantees  to  ATCON. 
A  copy  of  the  said  Order-in-Council  is 
attached  hereto  and  marked  as  Exhibit  "G." 

(Exhibit  "G"  is  a  copy  of  the  $50  million  Order 
in  Council) 

20.  I  verily  believe  that  Shawn  Graham  in  pith  and 
substance  violated  the  [Members ']  Conflict  of 
Interest  Act.  I  believe  that  section  4  of  the  Act 
is  very  clear  and  should  have  prohibited  the 
Premier  from  authorizing  financial  assistance 
to  ATCON.  He  should  have  reasonably  known 
that  in  making  the  decision  there  was  an 
opportunity  to  further  his  [father's]  financial 
and  business  interests. 

21.  I  verily  believe  that  [Alan]  Graham  was  a 
member  of  the  Board  of  Directors  of  a 
company  receiving  financial  support  from  the 
New  Brunswick  Provincial  Government  when 
his  son,  Shawn  Graham,  was  Premier.  I  believe 
the  obvious  nature  of  this  violation  warrants  an 


3.  Both  the  13  Million  ("M")  and  50M  loan 
guarantees  went  through  the  normal  channels  at 
Business  New  Brunswick,  i.e.,  senior 
management,  Industrial  Development  Board, 
Board  of  Management  and  Cabinet. 

4.  The  13M  loan  guarantee  was  related  to  a  bridge 
contract  in  the  North  West  Territories,  in 
particular,  the  13M  was  used  to  assist  in 
construction  of  a  steel  fabrication  mill  in  the 
Miramichi,  which  in  turn  helped  to  secure  the 
bridge  contract. 

5.  The  bridge  contract  was  cancelled  through  no 
fault  of  Atcon  Group  or  the  Province.  It  is 
anticipated,  that  the  13M  will  be  recovered  as  a 
result  of  the  cancellation  of  the  contract. 

6.  The  50M  loan  guarantee  was  advanced  to  allow 
Atcon  Group 

a)  To  finish  the  steel  fabrication  mill 
(10M); 

b)  To  pay  off  high  interest  rate  loans 
(20M);  and 

c)  To  secure  an  operating  line  of  credit 
(20M). 

7.  The  50M  loan  guarantee  was  conditional  on 
several  factors,  one  of  which  was  that  Vanerply 
be  sold.  Further,  it  could  not  reject  any  offer 
greater  than  18M  and  it  had  to  be  sold  no  later 
than  July  20,  2010.  All  proceeds  of  the  sale  were 
to  be  applied  to  the  loan  guarantee  of  50M. 

8.  The  50M  loan  guarantee  was  approved  by  the 
Province  in  March  2009;  Alan  Graham  resigned 
from  the  Board  of  Directors  of  Vanerply  in  May 
2009;  Atcon  Group  met  their  numerous 
conditions/obligations  in  June  2009;  The  money 
(from  the  loan  guarantee)  began  being  paid  in 
July  2009. 

9.  Atcon  group  employed  1,785  to  2,100  people, 
the  vast  majority  of  whom  either  lived  on  the 
Miramichi,  or  were  from  the  Miramichi,  and  its 
failure  would  have  major  economic 
consequences  for  that  region  and  the  Province. 

10.  At  no  time  did  I  consider  that  I  had  reasonable 
grounds  to  believe  that  I  had  a  conflict  of  interest 
in    dealing    with    the    aforementioned  loan 
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investigation  into  Shawn  Graham's  conduct. 

22.  I  make  this  Affidavit  in  support  for  an 
investigation  under  section  36  of  the 
[Members ']  Conflict  of  Interest  Act  and  for  no 
other  or  improper  purposes. 

23.  My  request  for  an  investigation  is  not  frivolous 
or  vexatious  and  is  made  in  good  faith.  I  verily 
believe  the  Premier  knew  or  reasonably  should 
have  known  that  his  decisions  to  use  New 
Brunswick  tax  dollars  directly  advanced  the 
financial  and  business  interests  of  his  father 
[Alan]  Graham. 

SWORN  TO  BEFORE  ME  at 
the  City  of  Fredericton  in  the 
Province  of  New  Brunswick,  this  7th  day 
of  April,  2010. 

Yassin  Choukri,  Q.C.   Claude  Williams 

A  Commissioner  being  a  Solicitor         Claude  Williams 


guarantees  to  Atcon  Group. 

If  you  have  any  further  questions  or  inquiries,  please  feel 
free  to  contact  me  or  my  solicitor  Allison  Whitehead,  Q.C. 

Yours  truly, 

Shawn  Graham 
Premier 


THE  OBSTRUCTION 

Investigation  becomes  inquiry 

[24]  Following  the  request  in  writing  that  an  investigation  be  conducted  into  the 
allegation  that  Premier  Graham  was  in  breach  of  the  Members '  Conflict  of  Interest  Act,  I 
informed  the  parties  in  writing  that  I  would  conduct  the  matter  as  a  simple  investigation 
and  that  it  was  not  necessary,  at  that  time,  to  conduct  the  matter  as  an  inquiry.  Then,  I  had 
superb  cooperation  from  the  various  provincial  government  personnel  who  were  in 
possession  of  documents  or  had  personal  involvement  in  the  Atcon  requests  for  financial 
assistance,  including  the  Deputy  Minister  of  Business  New  Brunswick,  Bill  Levesque. 

[25]  Mr.  Levesque  had  come  to  his  position  as  Deputy  Minister  in  the  fall  of  2009.  This 
was  after  the  money  had  been  approved  and  Atcon  was  descending  into  deeper  financial 
trouble.  Prior  to  his  appointment  on  October  5,  2009,  he  served  as  a  member  of  the  New 
Brunswick  Industrial  Development  Board  (NBIDB)  at  its  monthly  meetings  and  was 
familiar  with  Atcon' s  requests  for  financial  aid,  particularly  the  $50  million  in  guarantees 
($10  million-fabrication  plant,  $20  million  to  retire  a  high  interest  loan  and  $20  million 
for  working  capital).  In  fact  the  New  Brunswick  Industrial  Development  Board  rejected 
the  Atcon  application  on  March  16  and  sent  a  negative  recommendation  to  the  Cabinet 
shortly  before  the  Cabinet  approved  the  guarantees  on  March  26,  2009. 
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[26]  I  was  concerned  with  the  "due  diligence"  supposedly  performed  by  Business  New 
Brunswick  and  referred  to  reverently  and  frequently  in  Hansard  by  various  members 
assuring  that  the  government  had  done  its  due  diligence  before  approving  the  guarantees. 
As  part  of  the  investigation  Mr.  Levesque  provided  me  with  a  detailed  procedure  that 
applications  for  financial  aid  are  supposed  to  follow;  this  was  due  diligence. 
Unfortunately,  the  stated  procedure  and  what  was  followed  do  not  coincide.  Letter  of 
August  9,  2010  -  Bill  Levesque  to  Commissioner  Ryan  Re:  Financial  Assistance  Process 
Due  Diligence  Exhibit  Book,  Part  2,  Exhibit  A  of  the  investigation. 

[27]  The  evidence  shows  that  the  diligent  employees  of  Business  New  Brunswick  were 
hampered  in  every  way  in  trying  to  get  current  information  from  Atcon.  It  was 
particularly  frustrating.  Business  New  Brunswick  instead  of  getting  audited  statements 
from  Atcon,  were  told  that  they  could  travel  to  Miramichi  and  look  at  the  books.  They 
did.  The  situation  was  so  ridiculous  that  there  was  not  even  a  proper  application  for  the 
guarantees  by  Atcon.  A  financial  application  was  cobbled  together  by  a  Business  New 
Brunswick  financial  officer,  John  Watt,  since  retired.  He  was  so  familiar  with  Atcon  over 
the  years  that  he  could  do  this  so  that  there  existed  at  least  the  semblance  of  a  record  for 
action.  Mr.  Watt's  consistent,  if  not  persistent,  recommendation  was  contra  the 
guarantees. 

[28]  When  I  requested  that  Deputy  Minister  Levesque  provide  me  with  the  details  of  how 
Business  New  Brunswick  followed  the  detailed  procedure  that  he  had  supplied  to  me,  the 
information  supply  from  him  faltered,  then  all  but  dried  up.  When  I  asked  to  inspect 
certain  documents  I  received  correspondence  from  counsel  in  the  Office  of  the  Attorney 
General  that  the  documents  would  not  be  given  to  me  for  my  inspection.  I  took  exception 
to  this  refusal  and  saw  that  the  only  way  I  would  be  able  to  view  the  documents  and 
circumvent  this  obstruction  would  be  through  the  power  of  an  inquiry.  Consequently,  I 
turned  the  process  into  an  investigation  and  inquiry.  Deputy  Minister  Levesque  was 
joined  by  Deputy  Minister  Byron  James,  Clerk  of  the  Executive  Council,  in  refusing  to 
produce  the  documents  for  my  inspection,  documents  of  every  nature  and  kind  that  went 
to  the  Executive  Council.  I  needed  to  inspect  the  documents  in  order  to  determine  what 
participation  the  Premier  had  in  the  decision  making  process  as  it  related  to  Alan 
Graham.  My  demands  to  inspect  the  documents  were  vigorously  defended  by  way  of 
argument  and  the  filing  of  briefs. 

[29]  My  written  interim  decision  is  found  in  the  Exhibit  Book,  Part  2  ordering  Deputy 
Minister  Levesque  and  Deputy  Minister  James  to  produce  for  my  inspection  the  various 
documents  over  which  they  claimed  privilege  on  the  grounds  of  Cabinet  confidentiality, 
convention  and  the  Interpretation  Act. 
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[30]  In  my  decision  I  relied  upon  decisions  of  the  Supreme  Court  of  Canada,  particularly 
that  of  Mr.  Justice  La  Forest  in  Carey  v.  The  Queen  in  Right  of  Ontario,  [1986]  2  S.C.R. 
637. 

Ordering  the  disclosure  of  Cabinet  documents  for  the  Court's  inspection,  he  went  on  to 
conclude  at  para.  85: 

Divulgence  is  all  the  more  important  in  our  day  when  more  open 
government  is  sought  by  the  public.  It  serves  to  reinforce  the  faith  of 
the  citizen  in  his  governmental  institutions.  This  has  important 
implications  for  the  administration  of  justice,  which  is  of  prime  concern 
to  the  courts. 

See  also  Alan  W.  Bryant,  Sidney  N.  Lederman  and  Michelle  K.  Fuerst,  Sopinka, 
Lederman  &  Bryant:  The  Law  of  Evidence  in  Canada,  3rd  ed.,  (Markham:  LexisNexis, 
2009),  at  p.  910: 

In  addition  to  concerning  itself  with  the  protection  of  confidential 
communications  within  certain  important  societal  relationships, 
privilege  may  be  invoked  to  preserve  society  as  a  whole  when 
disclosure  may  jeopardize  the  national  security  of  the  country  or  impair 
the  expeditious  administration  of  the  government  [...]  These  categories 
of  privilege  are  based  upon  diverse  sets  of  external  values  worthy  of 
protection  even  in  the  face  of  hindering  the  effectiveness  of  the  trial 
process.  Accordingly,  there  always  exists  a  tension  when  the  doctrine 
of  privilege  is  invoked  as  it  consequentially  obstructs  the  truth-finding 
process.  That  being  the  natural  result,  the  courts  have  not  shown  great 
eagerness  to  proliferate  the  areas  of  privilege.  Chief  Justice  Warren 
Burger  put  it  this  way  in  a  celebrated  American  case  [of  Nixon,  supra]: 

Whatever  their  origins,  these  exceptions  to  the 
demand  for  every  man's  evidence  are  not  lightly 
created  nor  expansively  construed,  for  they  are  in 
derogation  of  the  search  for  truth. 

[31]  The  arguments  advanced  by  counsel  for  the  Attorney  General  relating  to  privilege 
failed  for  the  reasons  of  open  government  put  forward  by  Justice  La  Forest. 

[32]  Counsel  for  the  Attorney  General,  acting  on  behalf  of  the  two  deputy  ministers,  also 
argued  that  "convention"  prevented  the  deputies  from  producing  the  documents. 
According  to  the  argument,  a  change  in  government  means  that  the  new  government  does 
not  have  access  to  the  Cabinet  records  of  the  previous  government.  I  ruled  that  I  am  not 
an  agent  of  the  new  government;  I  am  an  independent  sworn  officer  of  the  Legislative 
Assembly,  chosen  by  consent  of  the  parties  for  the  appointment.  Everything  that  comes 
through  my  office  is  confidential.  The  inquiry  is  closed  and  the  results  of  the  inquiry 
remain  confidential  until  my  report  is  laid  before  the  Legislative  Assembly.  Subsequent 
to  that,  all  documents  are  destroyed  except  those  originals  that  are  returned  to  the  Clerk 
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of  the  Executive  Council.  I  will  have  more  to  say  about  the  status  of  the  legal  process 
shortly. 

[33]  If  convention  trumps  law  the  powers  given  by  the  Legislature  under  the  Members ' 
Conflict  of  Interest  Act  and  the  Inquiries  Act  to  investigate  conflict  of  interest  breaches  by 
members  of  the  Executive  Council  and  for  the  Assembly  itself  to  impose  sanctions  would 
be  frustrated.  Convention  does  not  trump  law. 

[34]  The  final  argument  posed  by  the  agents  of  the  Attorney  General  acting  on  behalf  of 
the  deputy  ministers  was  that  s.  32  of  the  Interpretation  Act  declares  that  the  rights  of  the 
Crown  are  not  affected  by  any  Act  or  regulation  unless  it  is  expressly  stated  in  the  Act  or 
regulation  that  the  Crown  is  bound  by  it. 

[35]  My  ruling  on  this  argument  was  that  the  earlier  cases  that  appeared  to  close  the  door 
found  the  door  being  reopened  by  the  Supreme  Court  of  Canada  in  Alberta  Government 
Telephones  v.  Canada  (Canadian  Radio-Television  &  Telecommunications  Commission), 
[1989]  2  S.C.R.  225,  per  Dickson  C.J.C.  at  p.  276;  280-281;  Friends  of  the  Oldman  River 
Society  v  Canada  (Minister  of  Transport),  [1992]  1  S.C.R.  3,  per  La  Forest  J.  at  p.  50. 

[36]  The  result  is  that  the  purpose  of  the  Members'  Conflict  of  Interest  Act  and  the 
Inquiries  Act  would  be  wholly  frustrated  unless,  by  necessary  implication,  the  Crown  is 
bound.  Not  making  relevant  Cabinet  documents  available  for  inspection  by  the 
Commissioner  when  a  minister  is  implicated  in  the  decision  making  at  the  Cabinet  level 
would  not  simply  be  an  inconvenience  or  an  undesirable  result  but  would  render  an 
inquiry  futile,  wholly  frustrating  the  purpose  of  the  Acts.  S.  32  cannot  be  used  to  frustrate 
the  legitimate  interests  of  pursuing  a  conflict  of  interest  at  the  highest  level  of  office,  that 
of  a  member  of  the  Executive  Council  of  government. 

[37]  A  few  paragraphs  ago  I  said  I  would  have  more  to  say  about  the  status  of  the  legal 
process.  It  undoubtedly  occurred  to  counsel  for  the  various  witnesses  that  in  their 
objection  to  producing  certain  documents  they  should  pursue  the  law  with  respect  to 
judicial  review  of  my  demands  to  inspect  documents.  Here,  they  ran  into  a  wall  with  my 
appointment  as  an  officer  of  the  Assembly. 

[38]  The  obstacle  to  judicial  review,  simply  put,  is  that  any  conclusions  by  me  are 
recommendations  to  the  Legislative  Assembly  which  itself  makes  the  final  decision  on 
the  breach  and  any  recommended  sanctions.  The  Assembly  is  master  in  its  own  house.  I 
am  not  the  decider,  I  am  the  provider. 
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[39]  The  Supreme  Court  of  Canada  has  weighed  in  on  the  issue  of  whether  an  officer  of 
the  Legislative  Assembly  holding  an  investigation  and  inquiry  into  a  conflict  of  interest 
breach  is  subject  to  judicial  review  by  a  superior  court  justice  (in  New  Brunswick  this 
would  be  a  Justice  of  the  Court  of  Queen's  Bench). 

[40]  In  New  Brunswick  Broadcasting  Co.  v.  Nova  Scotia  [1993]  1  S.C.R.  319  the  issue 
was  whether  the  Canadian  Charter  of  Rights  and  Freedoms  applied  to  a  provincial 
Legislative  Assembly.  There,  the  Nova  Scotia  Assembly  refused  access  to  the  media's 
cameras  to  the  public  gallery.  McLachlin  J.  (as  she  then  was),  concurred  in  by 
L'Heureux-Dube,  Gonthier  and  Iacobucci  JJ.  supported  the  province's  right  to  exclude 
television  cameras.  At  paragraph  115  Justice  McLachlin  held: 

1  conclude  that  the  written  text  of  Canada's  Constitution 
supports,  rather  than  detracts  from,  the  conclusion  that  our 
legislative  bodies  possess  those  historically  recognized  inherent 
constitutional  powers  as  are  necessary  to  their  proper 
functioning. 

[41]  In  support  of  my  view  that  the  Office  of  the  Conflict  of  Interest  Commissioner  is  not 
subject  to  judicial  review  when  I,  as  Commissioner,  am  inquiring  into  an  allegation  of  a 
breach  of  the  Members '  Conflict  of  Interest  Act,  I  refer  to: 

Taflerv.  Hughes,  161  DLR  (4th)  511;  11  Admin  LR  (3d)  228;  49  BCLR  (3d)  328 
Lambert  J. A.,  writing  for  the  British  Columbia  Court  of  Appeal,  held: 

15.  I  have  considered  the  decisions  of  the  Supreme  Court  of 
Canada  in  N.B.  Broadcasting  Co.  v.  Nova  Scotia  [1993]  1 
S.C.R.  319  and  Harvey  v.  A.G.  New  Brunswick  [1996]  2 
S.C.R.  876.  Both  of  these  cases  relate  to  provincial  Legislative 
Assemblies.  Neither  of  those  cases  decides  conclusively  the 
question  of  whether  a  decision  of  the  Assembly  or  of  an  officer 
of  the  Assembly,  with  respect  to  the  conduct  or  mis -conduct  of  a 
member  of  the  Assembly  acting  in  relation  to  his  or  her  office,  is 
amenable  to  judicial  review.  But  in  both  cases  Madam  Justice 
McLachlin  wrote  careful  reasons  on  that  question  and  concluded 
that  any  decision  with  respect  to  discipline  in  relation  to  such 
conduct  comes  within  the  sphere  of  decision-making  under  the 
exclusive  control  of  the  Legislative  Assembly  itself  and,  as  such, 
is  not  amenable  to  judicial  review. 

16.  The  Harvey  case  was  decided  after  the  judgment  of  Mr. 
Justice  Melvin  in  this  case  and,  of  course,  he  did  not  have  the 
benefit  of  that  decision  in  preparing  his  reasons.  But  he  relied  on 
the  N.B.  Broadcasting  case  and,  after  quoting  a  number  of 
passages  from  that  decision,  he  said  this: 
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Here,  as  I  mentioned,  the  Commissioner  is  acting 
for  and  on  behalf  of  the  Legislative  Assembly  in 
providing  that  body  with  information  and  opinion.  The 
nature  of  the  investigation  relates  to  the  functioning  of 
the  member  of  the  Legislative  Assembly.  Control  over 
members  or  a  member,  or  sanction  of  a  member, 
remains  with  the  Legislative  Assembly.  In  my  opinion, 
information  gathering  which  may  assist  the  Assembly 
in  dealing  with  its  own  members  is  a  vital  step  in  the 
decision  of  the  legislature  and  is  necessary  to  the 
proper  functioning  of  the  Assembly  as  Madam 
McLachlin  J.  referred  to  in... the  New  Brunswick 
Broadcasting  decision.  Consequently,  the  manner  in 
which  it  chooses  to  deal  with  its  members  in  the 
context  is  one  cloaked  with  privilege,  the  exercise  of 
which  is  not  reviewable. 


17.  I  agree  with  that  conclusion.  In  my  opinion,  the  privileges  of 
the  Legislative  Assembly  extend  to  the  Commissioner  who  is 
expressly  made  an  officer  of  the  Assembly  by  sub-section  10(1) 
of  the  Members'  Conflict  of  Interest  Act.  In  my  opinion, 
decisions  made  by  the  Commissioner  in  the  carrying  out  of  the 
Commissioner's  powers  under  the  Act  are  decisions  made 
within,  and  with  respect  to,  the  privileges  of  the  Legislative 
Assembly  and  are  not  reviewable  in  the  courts. 

[42]  A  similar  result  came  about  in  the  case  of  Morin  v.  Northwest  Territories  ( Conflict  of 
Interest  Commissioner)  (1999),  29  C.P.C.  (4th)  362  (N.W.T.S.C.)  by  Vertes  J.;  also  at 
1999  CanLII  6802. 


[43]  In  the  Supreme  Court  of  Canada  decision  in  Canada  (House  of  Commons)  v.  Vaid 
[2005]  1  S.C.R.  667  at  paragraph  29  the  Court  approved  the  privilege  found  in  Tafler  v. 
British  Columbia  ( Commissioner  of  Conflict  of  Interest). 

AGENTS  OF  THE  ATTORNEY  GENERAL 

[44]  Counsel  for  the  various  government  witnesses  who  were  called  to  testify  at  the 
inquiry  requested,  sought  or  were  offered  representation  by  lawyers  from  the  Office  of 
the  Attorney  General.  No  matter  whomsoever  was  contacted  in  government  by  counsel 
for  the  inquiry  the  employee  was  directed  to  tell  counsel  for  the  inquiry  to  contact  a 
certain  lawyer  in  the  Office  of  the  Attorney  General. 

[45]  During  the  hearings  it  became  apparent  that  the  Office  of  the  Attorney  General  had 
given  counsel  to  various  levels  of  government  with  respect  to  the  Atcon  requests  for 
financial  aid.  This  had  been  going  on  over  a  period  of  years.  When  I  say  "at  various 
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levels"  I  mean  that  the  advice  of  counsel  was  made  at  intake  levels  and  at  higher  levels  as 
the  matters  proceeded  up  to  and  including  the  level  of  the  Executive  Council.  Whether 
the  lawyers  and  the  advice  given  at  each  level  were  the  same  even  though  different 
bodies  with  fresh  ideas  were  different,  the  process  smacks  of  a  systemic  conflict  of 
interest.  The  process  needs  to  be  reviewed. 

DESTRUCTION  OF  DOCUMENTS 

[46]  In  order  to  look  at  all  pertinent  documents  various  witnesses  were  summoned  to 
testify  in  the  inquiry  and  were  directed  to  produce  their  e-mails.  E-mails  produced  on 
government  computers  belong  to  the  government.  Employees  who  use  the  government 
computers  as  though  they  are  their  personal  computers  run  the  risk  of  losing  their 
privacy.  Some  exceptions  may  apply:  R.  v.  Cole,  2012  SCC  53,  Date:  20121019,  Docket: 
34268.  In  the  case  of  one  high  ranking  New  Brunswick  employee  this  happened.  The 
employee  was  given  a  summons  and  promptly  deleted  the  e-mails.  Counsel  for  the 
inquiry  was  able  to  recover  the  e-mails.  As  it  turned  out  there  was  nothing  of  value  to  the 
matter  before  the  inquiry  on  the  recovered  documents.  I  chose,  perhaps  mistakenly,  not  to 
pursue  contempt  proceedings. 

[47]  Purging  your  e-mails  when  legally  ordered  to  produce  them  is  unacceptable;  it  is 
called  spoliation,  the  destruction  of  evidence,  and  may  constitute  an  obstruction  of 
justice.  If  the  evidence  is  not  recoverable  it  may  well  lead  to  a  presumption  against  the 
person,  the  spoliator. 

MISLEADING  THE  INQUIRY 

[48]  A  further  episode  occurred  when  a  deputy  minister  misled  the  inquiry  with  no 
obvious  purpose  except  perhaps  known  only  to  the  man  himself.  The  deputy  minister  was 
being  questioned  by  counsel  with  respect  to  the  financial  exposure  of  the  province  on  a 
$13  million  guarantee  for  Atcon  relating  to  the  Deh  Cho  Bridge  project  in  the  Northwest 
Territories  in  2008.  Following  the  change  in  government  in  the  2010  New  Brunswick 
election  the  province  had  to  replace  a  letter  of  credit  with  payment  of  the  $13  million. 
After  Atcon's  construction  deficiencies  are  corrected  New  Brunswick  may  receive  some 
monies  back. 

[49]  Events  unfolded  as  follows:  The  existence  of  Order  in  Council,  2010-527  dated 
October  19,  2010,  paying  $13,362,845  to  the  Northwest  Territories  replacing  a  loan 
guarantee  to  Atcon's  bank  of  April  3,  2008,  for  $13,362,845  was  not  revealed  to  counsel 
for  the  inquiry  by  an  agent  of  the  Attorney  General  until  January  7,  201 1: 
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EXHIBIT  115 


527 

October  19,  2010 
2010-527 

Under  subsection  5(1)  of  the  Economic  Development 
Act,  the  Lieutenant-Governor  in  Council  gives  his  approval  for 
the  Minister  of  Business  New  Brunswick  to  enter  into  an 
agreement  with  the  Government  of  the  Northwest  Territories 
and/or  Deh  Cho  Bridge  Corporation  as  appropriate,  subject  to  the 
following: 

(a)  payment  by  the  Minister  under  the  agreement 
shall  not  exceed  $13,362,845; 

(b)  the  agreement  replaces  the  current  Business 
New  Brunswick  guarantee  amount  of 
$13,362,845  outstanding  on  the  Letter  of  Credit 
for  the  Deh  Cho  Bridge  project;  and 

(c)  the  agreement  shall  terminate  no  later  than  six 
months  after  the  rectification  of  Atcon 
Construction  Inc.  deficiencies. 

Graydon  Nicholas 
Lieutenant-Governor 

19  October  2010 


[50]  Although  the  authority  to  pay  in  place  of  the  guarantee  is  dated  October  19,  2010 
and  was  known  to  the  deputy  minister,  he  testified  one  month  later  on  November  22, 
2010,  as  follows: 

Q.  In  referring  to  the  bundle  of  documents  marked  "Guarantee 

2008"  I've  not  been  able  to  review  the  documents  at  the  end  of 

'09  and  early  2010  in  great  detail,  but  my  question  is,  Is  the 

guarantee  still  out  there,  the  $13  million? 

A.  No,  it  has  terminated. 

Q.  It's  terminated? 

A.  It's  terminated  November  1st. 

Q.  All  right. 

A.  It's  November  1st. 

Q.  So  the,  the  guarantee  is  gone?  The  Province  will  not  have  to 
pay  on  the  $13  million? 
A.  That's,  that's  correct. 
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Q.  Did  they  pay  out  or  did  they... 

A.  The  guarantee  has...  The  guarantee  is  terminated  on,  on,  on 
November  1st  and  the  bank  has  not  called  [the  loan]. 
Q.  So  that's  the  end  of  it? 

A.  The  bank  has  not  called  [the  loan].   The  guarantee  has  been 
finished  and. . . 

Q.  Did  they  give  you  the  guarantee  back?  Has  it  been  returned? 
MR.  LOGAN:  Not,  not  to  date,  no. 
A.  No. 

Q.  Well,  1  don't  see  the  need  for  any  questions  if  that  guarantee  is, 
is  not  longer  extent  [extant]. 

THE  COMMISSIONER:  So,  how  much  did  that  involve? 
MR.  FALOON:  Nothing. 
THE  COMMISSIONER:  Zero? 
MR.  FALOON:  Yeah. 

THE  COMMISSIONER:  That's  the  kind  of  guarantee  you  need. 
MR.  FALOON:  It,  it  was. . .  it  was. . .  it  was  to  support  a  letter  of 
credit. 

THE  COMMISSIONER:  Oh,  I  see. 

MR.  FALOON:  The  letter  of  credit's  been  revoked  and  the 
guarantee  is  gone.  So  I  don't  see  any  reason  to  question  him.  We 
can  come  back  to  it,  if  necessary,  but  at  this  time  my,  my  questions 
were  based  on  whether  or  not  there  was  a  liability. 
THE  COMMISSIONER:  So,  we're  done  are  we 
MR.  FALOON:  Yes. 

MR.  LOGAN:  Well,  I  would  like  to  come  back  to  it  when  we 
reconvene,  perhaps,  and  I  need  to  have  some  offline  discussions 
with  counsel. . . 

THE  COMMISSIONER:  Of  course. 

MR.  LOGAN:...  and  perhaps  with  yourself.  I'd  rather  not  do  it 
here  because  it's... 

MR.  FALOON:  With  respect  to  the  guarantee? 

MR.  LOGAN:  Yes. 

MR.  FALOON:  Oh,  so  it's  not  done. 

MR.  LOGAN:  The  guarantee  is  done. 

MR.  FALOON:  All  right. 

THE  COMMISSIONER:  But...  Yes.  So,  we're,  we're  adjourned 
then  until  December  the  7th. 

Transcript  November  22,  2010 
[Pages  191-193] 

[51]  A  witness,  when  testifying  swears  "to  tell  the  truth,  the  whole  truth  and  nothing  but 
the  truth."  To  testify  otherwise  is  misleading.  When  the  hearing  resumed  on  December  7, 
2010  the  deputy  minister  continued  with  his  misleading  testimony: 

Q.  No,  you  keep  that  and  give  me  my  copy  back.  That's  correct, 
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thank  you.  The...  As  I  understand  it  from  your  previous 
testimony,  that  guarantee  is  not. . .  still. .  .is  not  outstanding  at  the 
present  time? 

A.  No,  it  has,  it  has,  has  been  terminated  November  1st. 
November  1st  it  has  been. . . 

Q.  And  there's  no  liability  that  can  spring  up  in  the  future  with 
respect  to  that  guarantee?  It's  closed? 
A.  It's  closed  to  this,  yes.  Um-hmm.  Yes.  Um-hmm. 
MR.  FALOON:  Thank  you. 

Transcript  December  7,  2010 
[Pages  231-232] 

[52]  The  truth  of  the  situation  was  not  revealed  until  February  3,  2011  when  the 
Deputy  Minister  of  Business  New  Brunswick  was  again  questioned  at  the  inquiry 
about  the  $13,362,845  paid  by  the  province. 


MR.  FALOON:  Thank  you." 

Now,  again,  on  December  the  7th  you  were  under  oath,  and  you 
were  under  oath  to  tell  the  whole  truth.  Why  did  you  not  disclose 
in  this  testimony  that  the  guarantee  had  been  paid? 
A.  Well,  again,  the  information. .  .my  reasoning  for  this  is  the 
information  was  not  public  information  at  that  point,  sir.  You've 
asked  me  two  questions.  This  one  1  don't  remember.  Under  oath, 
from  my  knowledge  and  what  I  know  and  I  understand  is  I 
cannot  divulge  information  that  is  not  public  here  as  an  OIC,  an 
Order-in-Council.  Obviously,  when. .  .Not  obviously  when  we. . . 
the  OIC  was  developed,  we  had  discussions  with  our. .  .with  [our] 
lawyer,  with  our  team  on  explaining  the,  the  documents. . . 
Q.  I  can  barely  hear  you,  Mr.  Levesque. 

A.  Well,  well  I... At  that  point  on  November  1st  it  was  expired. 
I...  Once  the  agreement  and  the  OIC  is  not  public,  for  my  sake  as 
Deputy  Minister,  I,  I. .  .we  don't  divulge  the  information.  It's 
confidentiality  of  Cabinet  at  that  point,  so  I  kept  on  that. .  .on  that 
principle. 

THE  COMMISSIONER:  Why  didn't  you  give  us  an  explanation 
for... that  explanation  which  you're  giving  now,  that  you  were 
not  able  to  divulge  because  there  was  something. .  .a  matter 
before  Cabinet  or  whatever?  Why,  why  wouldn't  you  give  us 
that  information? 

A. Well,  sir,  I  remember  my. .  .our  team. .  .1  remember  Mr.  Logan 
standing  up  at  that  point  stating  that  we  had  an  issue  but  I,  I  did 
not,  sir.  I  did  not  because  of  confidentiality  of,  of  the  Order-in- 
Council,  confidentiality  of  the  decision  of  Cabinet  at  that  point. 
Q.  But  as,  as  the  Commissioner  has  asked  you,  could  you  not 
have  given  an  explanation  and  said,  "Look  that's  a  very  good 
question.  I  can't  divulge  it  right  now  because  the  matter's  before 
the  Cabinet,  but  we  will  give  you  an  answer  in  due  course." 
MR.  LOGAN:  I  don't  have. . . 
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THE  COMMISSIONER:  Sit,  sit  down,  sit  down,  Mr.  Logan. 
Q.  Could  you  have  said  that? 

A.  I  could've  said  that,  yes.  I  could  have  said  that,  Mr.  Faloon, 
yes. 

THE  COMMISSIONER:  Well,  that  would' ve  been  the  whole 
truth. 

A.  I  could  have  said  that,  yes. 

Transcript  February  3,  2011 
[Pages  957-960] 

[53]  After  56  years  as  a  litigator,  lecturer,  trial  justice,  appeal  court  justice  and  conflict  of 
interest  commissioner  my  experience  is  that  the  deputy  minister,  in  so  testifying,  did  not 
feel  any  sense  of  wrong  doing,  having  persuaded  himself  that  he  was  doing  it  in  a  good 
cause.  He  was  wrong. 

HISTORY  OF  ATCON  APPLICATIONS 

[54]  As  mentioned,  Mr.  Tozer  and  his  Atcon  Group  were  not  strangers  to  what  Premier 
Graham  described  as  the  money  source  of  last  resort,  Business  New  Brunswick. 

[55]  Over  the  years,  Atcon  companies  sought  and  received  financial  assistance  from  the 
Province  of  New  Brunswick  through  Business  New  Brunswick. 

•  Atcon  Plywood  Inc.  received  a  $1,250,000  forgivable  loan 
in  1991  which  has  since  been  forgiven  as  agreed  based  on 
employment;  a  $2,500,000  loan  guarantee  in  1999  which 
has  been  released;  a  $2,500,000  guarantee  in  2004  with  an 
outstanding  balance  owed  to  the  Province  of  about 
$950,000  and  a  $4,000,000  bridge  loan  issued  in  2004  with 
an  outstanding  balance  of  $1,540,000.  Exhibit  1 1 


•  In  1997,  Skyway  Wood  Products  (Eastwood  Furniture) 
received  a  $384,000  loan  and  a  $532,000  forgivable  loan 
from  the  CFB  Chatham  Redevelopment  Fund.  This 
company  has  been  closed.  The  $137,000  balance  of  the 
Loan  and  the  unforgiven  portion  of  the  forgivable  loan  are 
estimated  to  be  $240,000.  The  amount  of  outstanding 
assistance  is  $377,000.  Exhibit  11 

•  In  2000,  ARVIN  received  a  $400,000  forgivable  loan 
which  was  not  fully  advanced.  This  is  in  connection  with 
the  renovations  to  the  former  Tech  Sea  building.  The 
company  moved  its  production  equipment  into  the  building 
and  is  starting  to  create  the  80  required  jobs.  The  long  delay 
in  the  move  and  job  creation  results  from  the  devastating 
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effects  of  the  closure  of  COM  DEV  in  Moncton,  which  was 
Arvin's  biggest  customer.  The  outstanding  assistance  is 
in  the  amount  of  $350,000.  Exhibit  11 


In  2000,  Atcon  Group  received  a  $50,000  grant  cost 
sharing  of  bid  preparation. 

In  2001,  Envirem  Technologies  received  a  $100,000  loan 
and  a  contribution  of  100  acres  of  land  at  CFB  Chatham. 
The  loan  balance  of  about  $16,000  is  outstanding. 

Exhibit  1 1 

In  2004,  Atcon  Veneer  Products  Inc.  received  a  $290,000 
term  loan  guarantee  and  a  $300,000  working  capital  loan 
guarantee.  This  assistance  was  approved  but  was  never  put 
in  place  due  to  changes  in  the  company's  plans.  Exhibit  1 1 

In  2007  Nutritec  received  a  $650,000  repayable  loan. 
Nutritec  also  received  a  $100,000  loan,  which  is  a  joint 
venture  between  Atcon  and  Couvoir  Westco.  The 
outstanding  assistance  is  in  the  amount  of  $750,000. 

Exhibit  1 1 

In  2008  Atcon  Industrial  Services  received  a  $3,060,000 
forgivable  loan;  a  $3,250,000  repayable  loan  and  a 
$1,190,000  contribution  from  RDC.  The  outstanding 
assistance  is  $6,310,000.  Exhibit  1 1 


In  2008,  Atcon  Holdings  received  a  $13,362,845  loan 
guarantee  and  has  an  outstanding  balance  of  $13,362,845. 

Exhibit  1 1 


In  2009,  Atcon  Holdings  received  a  $50,000,000  guarantee. 
The  outstanding  balance  is  $50,000,000.         Exhibit  11 


Nelson  Venture  Capital  received  a  $210,000  venture  capital 
loan  made  to  the  employees  of  Nelson  Forest  Products. 
Atcon  assumed  this  liability  and  it  has  been  repaid. 

Exhibit  1 1 


•  As  of  November  22,  2010,  the  total  amount  of  fees  owed  to 
Stewart  McKelvey,  the  Advisory  Board  and  Mr.  Ron 
Nugent  total  $100,926.17.  Exhibit  131 


Atcon's  $50  million  "Application",  so-called.  -  No  formal  application  was  ever 
presented. 

[56]  The  following  is  a  brief  history  of  its  course: 

[57]  January  13,  2009,  a  "Summary  of  Request"  was  prepared  by  Business  New 
Brunswick  to  consider  a  request  from  Atcon  Holdings  Inc.  for  financial  assistance  in  the 
form  of  a  $50  million  loan  guarantee.  The  recommendation  was  not  to  support  the 
request.  Exhibit  1 1 


[58]  January  19,  2009,  Project  Review  Committee  met  to  deal  with  this  request  and 
agreed  with  John  Watt,  the  financial  officer's  recommendation  to  reject  the  company's 
request.  Exhibit  13.  The  Industrial  Development  Board  met  on  the  same  day  to  deal  with 
this  request  and  deferred  its  recommendation.  Exhibit  12 


[59]  February  6,  2009,  the  financial  officer,  John  Watt,  prepared  a  memorandum  dealing 
with  the  request  in  which  he  outlined  the  company's  dismal  track  record.  On  February  9, 
the  Industrial  Development  Board  met  again  to  discuss  the  request  and  concurred  with 
the  deferred  departmental  recommendation.  Exhibit  15 


[60]  March  16,  2009,  Industrial  Development  Board  met  again  and  concurred  with  the 
departmental  recommendation  to  reject  the  company's  request  for  the  $50  million  loan 
guarantees.  Exhibit  24.  However,  on  March  26,  2009,  Cabinet  including  Shawn  Graham 
who  chaired  the  meeting  considered  the  application  and  approved  it. 

Exhibits  116  (and  120  Privileged) 


[61]  March  27,  2009,  Business  New  Brunswick  drafted  offers  to  the  company  dealing 
with  the  financial  assistance.  Exhibits  30,  31  and  32 
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[62]  April  23,  2009,  Cabinet  including  Premier  Graham  who  chaired  the  meeting  met  and 
amended  the  offer  of  financial  assistance  by  deleting  the  words  "portion  of  a  revolving 
operating"  as  they  appear  in  paragraph  3  of  Order  in  Council  2009-130  replacing  it  with  a 
$20  million  dollar  guarantee  of  a  4-year  term  loan. 

Exhibits  116  (and  121  Privileged) 


[63]  On  April  29,  2009,  final  agreements  dated  April  24,  2009  were  signed  between 
Business  New  Brunswick  and  the  company.  Exhibits  35,  36  and  37 


[64]  June  4,  2009,  Cabinet  including  Premier  Graham  who  chaired  the  meeting  met  and 
amended  the  offer  of  financial  assistance  by  allowing  Atcon  companies  to  bid  on 
Province  of  New  Brunswick  construction  contracts  excluding  P3  projects  but  that  upon 
notification  by  the  Province  of  New  Brunswick  of  a  competitive  bid  from  another  New 
Brunswick  company,  the  Atcon  company  would  withdraw  its  bid. 

Exhibits  116  (and  122  Privileged) 


[65]  June  9,  2009,  the  acting  Minister  of  Business  New  Brunswick,  the  Honorable  Jack 
Keir,  issued  a  letter  to  the  company  dealing  with  the  restrictions  on  construction  activities 
in  New  Brunswick  by  Atcon  companies.  Exhibit  46.  A  second  letter  was  issued  on  the 
same  date  outlining  that  Atcon  companies  could  bid  on  Province  of  New  Brunswick- 
funded  contracts  excluding  P3  projects  while  the  financial  assistance  by  way  of  loan 
guarantee(s)  is  in  effect  but  that  upon  notification  by  the  Province  of  New  Brunswick  that 
a  competitive  bid  was  received  from  another  New  Brunswick  company  Atcon  had  to 
withdraw  from  its  bid.  Exhibit  47 


[66]  June  11,  2009,  Atcon  provided  a  draft  list  of  payments  of  its  outstanding  payables  to 
Business  New  Brunswick.  Exhibit  48 


[67]  June  12,  2009,  Grant  Thornton  issued  a  letter  dealing  with  its  audits  of  Atcon 
Construction  Inc.,  Envirem  Technologies  Inc.  and  Atcon  Industrial  Services  Inc.'s 
internal  controls  and  outlining  material  weaknesses  and  recommendations.      Exhibit  49 
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[68]  June  16,  2009,  the  acting  Minister  of  Business  New  Brunswick  issued  a 
memorandum  dealing  with  a  comprehensive  review  of  the  company's  operations. 

Exhibit  50 

[69]  June  23,  2009,  a  conference  call  was  held  with  Northwest  Territories  government 
representatives  dealing  with  the  Deh  Cho  Bridge.  At  this  point  it  became  apparent  that 
the  Northwest  Territories  were  highly  dissatisfied  with  Atcon's  performance  as  a  general 
contractor,  and  it  was  implied  that  the  Deh  Cho  Bridge  Corporation  Ltd.  shared  that 
opinion  of  Atcon's  performance.  Letter  from  Gamble  to  Tozer  with  enclosures  Exhibit 
Book,  Part  2.  Exhibit  52 


[70]  June  30,  2009,  the  Minister  of  Business  New  Brunswick  issued  a  letter  to  the  Bank 
of  Nova  Scotia  outlining  that  the  letter  of  offer  preconditions  had  been  met.     Exhibit  56 


[71]  During  the  month  of  June  2009,  Atcon  prepared  a  document  entitled  Certificate  of 
Pending  Litigation  which  showed  millions  of  dollars  in  litigation  against  Atcon 
companies.  Should  Business  New  Brunswick's  "due  diligence"  not  have  exposed  this 
financial  cancer  before  any  monies  had  even  been  paid?  Exhibit  58 

Atcon  Construction  Inc. 

•  Kildair  Service  Ltd.  -  $338,147.67  -  supply  of  materials  -  Notice  of 
Registration  of  Memorial  of  Judgment  filed  May  22,  2009  (being  paid 
from  Trust  during  closing  of  refinancing) 

•  Atco  Structures  Inc.  -  $17,334.30  -  supply  of  service  -  Notice  of  Civil 
Claim  filed  May  29,  2009  (Canadian  Natural  Resources  Ltd.  "CNRL") 

•  PTI  Premium  Camps  Services  Inc.  -  $650,716.50  -  supply  of  service  - 
Statement  of  Claim  filed  June  3,  2009  (Canadian  Natural  Resources 
Ltd.) 

•  Noralta  Lodge  Ltd.  -  $281,454.30  -  supply  of  service  -Statement  of 
Claim  filed  April  30,  2009  (Canadian  Natural  Resources  Ltd.) 

•  Genivar  Consultants  Limited  Partnership  -  $335,464.40  -  Statement  of 
Lien  filed  May  6,  2009 
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•  United  Rentals  -  $124,155.30  -  supply  of  service  -  Statement  of  Lien 
filed  May  20,  2009  (Canadian  Natural  Resources  Ltd.) 

•  United  Rentals  -  $222,944.46  -  supply  of  service  -  Statement  of  Lien 
filed  May  20,  2009  (Canadian  Natural  Resources  Ltd.) 

•  United  Rentals  -  $47,973.32  -  supply  of  service  -  Statement  of  Lien 
filed  May  20,  2009  (Canadian  Natural  Resources  Ltd.) 

•  United  Rentals  -  $28,275.43  -  supply  of  service  -  Statement  of  Lien 
filed  May  20,  2009  (Canadian  Natural  Resources  Ltd.) 

•  Stantec  Consulting  Ltd  -  $131,547.82  -  supply  of  service  -  Statement 
of  Lien  filed  April  30,  2009  (Canadian  Natural  Resources  Ltd.) 

•  Can-Traffic  Services  Ltd  -  $2,811,739  -  supply  of  material/service  - 
Statement  of  Lien  -  expired 

•  Neutrino  Trucking  Ltd.  -  $2,638,669  -  supply  of  trucking  services  - 
Statement  of  Lien  -  expired 

•  Bruce  Rendell  -  wrongful  dismissal  -  Statement  of  Claim  filed  April 
17,  2009 

•  Kevin  Pytck  -  wrongful  dismissal  -  Statement  of  Claim  filed 
December  23,  2008 

•  Jose  Rodriguez  -  wrongful  dismissal  -  Statement  of  Claim  filed  May 
8,2007 

Envirem  Technologies  Inc. 

•  Frederick  Dunster  &  Sons  Ltd.  -  $36,442.50  -  transport  of  compost  - 
Notice  of  Action  with  Statement  of  Claim  filed  June  6,  2009  (this 
claim  is  included  in  listing  of  New  Brunswick  suppliers  to  be  paid  by 
end  of  June  2009) 

•  Canadian  National  Railways  -  $165,169.25  USD  -  disputed  amounts  - 
Notice  of  Action  with  Statement  of  Claim  attached,  Notice  of  Intent  to 
Defend,  Statement  of  Defense  filed  January  19,  2009  on  the  basis  that 
no  amount  is  payable  and  the  amounts  claimed  were  claimed  against 
an  insolvent  debtor  in  Maine,  Morse  Brothers.  The  action  has  been 
stayed  because  of  the  arbitration. 

Atcon  Industrial  Services  Inc. 

•  Russel  Metals  Inc.  -  $114,123.33  -  supply  of  metals  -  Notice  of 
Action  with  Statement  of  Claim  filed  March  26,  2009  (this  claim  is 


included  in  listing  of  New  Brunswick  suppliers  to  be  paid  by  end  of 
June  2009) 


•  Russel  Metals  Inc.  -  $771,753.76  -  supply  of  metals  to  Eastern 
Canadian  Structures  then  to  Scotia  Sheet  Metal  (materials  eventually 
supplied  to  expansion  at  fabrication  facility)  -  Notice  of  Action  with 
Statement  of  Claim  filed  March  10,  2009 

•  Rideout  Tool  and  Machine  Inc.  -  $16,536.58  -  supply  of  goods  and 
services  -  Notice  of  Action  with  Statement  of  Claim  filed  May  6,  2009 

•  Eastern  Fence  Limited  -  $47,220.85  -  supply  of  materials  re  expansion 
of  Fabrication  facility  -  Notice  of  Action  with  Statement  of  Claim 
dated  February  11,  2009  (this  claim  is  included  in  listing  of  NB 
suppliers  to  be  paid  by  end  of  June  2009) 

Atcon  Plywood  Inc. 

•  Groupe  Savoie  Inc.  -  $45,815.19  -  supply  of  wood  -  Notice  of  Action 
with  Statement  of  Claim  filed  January  28,  2009  (this  claim  is  included 
on  list  to  be  paid  with  NB  suppliers  by  end  of  June  2009) 

[72]  June  30,  2009,  the  $20  million  working  capital  guarantee,  the  $20  million 
subordinated  debt  guarantee  and  the  $10  million  capital  expenditure  guarantee  between 
the  Province  of  New  Brunswick,  Bank  of  Nova  Scotia  and  Atcon  were  signed. 

Exhibits  59,  60  and  61 

[73]  July  17,  2009,  the  acting  Deputy  Minister  of  Business  New  Brunswick,  Phil  LePage, 
issued  a  letter  to  the  Bank  of  Nova  Scotia  outlining  that  Atcon  Holdings  had  permission 
to  draw  an  additional  $2  million  under  the  capital  expenditure  guarantee. 

Exhibit  63 

[74]  On  the  same  date  a  second  letter  was  issued  to  the  Bank  of  Nova  Scotia  authorizing 
it  to  advance  up  to  $8  million  of  the  capital  expenditure  loan  guarantee.  Exhibit  64.  This 
was  done  following  a  request  from  Katrina  Donovan  of  Atcon  on  July  16,  2009,  to  John 
Watt  for  assistance  in  dealing  with  the  company's  line  of  credit  which  would  only 
support  $28  million  and  the  need  for  working  capital.  Exhibit  64A 

[75]  August  4,  2009,  Ernst  &  Young  Inc.  issued  a  report  to  the  Bank  of  Nova  Scotia 
which  indicated  that  the  company  had  a  serious  working  capital  shortage  and  errors 
totaling  $2.8  million  which  would  have  a  cumulative  effect  of  reducing  the  June 
Borrowing  Base  by  10%  from  $26.2  million  to  $23.5  million. 

Exhibit  71 
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[76]  August  10,  2009,  at  the  request  of  Atcon,  Business  New  Brunswick  prepared  a 
summary  request  for  $2  million  previously  approved  for  capital  projects  to  be  disbursed 
instead  for  working  capital  and  that  the  province  release  its  first  security  interest  in  Brun- 
Way  Highways  Operations  Inc.  in  favour  of  the  Bank  of  Nova  Scotia  to  enable  bank 
financing  of  up  to  $3  million  for  working  capital.  The  recommendation  was  that 
Business  New  Brunswick  not  agree  with  the  request.  Exhibit  74 

[77]  On  the  same  date  New  Brunswick  Industrial  Development  Board  met  to  deal  with 
this  request  and  the  members  of  the  board  concurred  with  the  department 
recommendation  to  reject  the  request.  Exhibit  76 


[78]  August  12,  2009,  Ciaran  R.  Dooley  from  the  Bank  of  Nova  Scotia  communicated 
with  Sadie  Perron  from  Business  New  Brunswick  regarding  Atcon' s  lack  of  working 
capital  and  the  $9  million  payable  to  Canada  Revenue  Agency.  Exhibit  76 A 


[79]  August  13,  2009  Cabinet  including  Premier  Graham  who  chaired  the  meeting  met 
and  amended  the  offer  of  financial  assistance  authorizing  a  $2  million  advance  previously 
approved  for  capital  projects  to  working  capital.  Exhibits  116  (and  123  Privileged) 


[80]  August  18,  2009,  Atcon  correspondence  to  H.  Smith  of  Canada  Revenue  Agency 
collections  with  a  restructuring  proposal.  Exhibit  79K.  During  this  month,  a  draft 
restructuring  plan  was  prepared  by  Ernst  &  Young  Inc.  Exhibit  78 


[81]  August  21,  2009,  advice  to  the  Minister  of  Business  New  Brunswick  was  prepared 
providing  a  briefing  on  the  Atcon  Group  of  companies.  It  outlined  that  Atcon  was 
indebted  to  the  bank  in  an  amount  of  about  $28.5  million  with  a  margin  security  shortfall 
of  about  $23  million  and  the  request  allowing  the  Bank  of  Nova  Scotia  a  first  security 
position  as  per  Ernst  &  Young  Inc.  restructuring  plan.  Exhibit  79 


[82]  September  2,  2009,  Cabinet  including  Premier  Graham  who  chaired  the  meeting  met 
to  consider  a  restructuring  plan  prepared  by  Ernst  &  Young  Inc.  whereby  the  province 
was  asked  to  release  its  security  in  favour  of  the  Bank  of  Nova  Scotia.  This  request  was 
rejected  but  reconsidered  on  September  11,  2011,  at  which  time  it  was  approved. 
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According  to  the  documents  available  to  the  Inquiry  from  the  Executive  Council  it  is  not 
known  whether  Premier  Graham  was  present  at  the  September  11,  2009  meeting. 

Exhibits  116  (and  124  and  125  Privileged) 


[83]  September  10,  2009,  Minister  Victor  Boudreau  of  Business  New  Brunswick  wrote  to 
Purdy  Crawford  thanking  him  for  agreeing  to  be  part  of  the  Advisory  Board  to  the  Atcon 
Group  of  companies.  Exhibit  82 


[84]  September  15,  2009,  the  Minister  of  Business  New  Brunswick  confirmed  by  letter  to 
the  Bank  of  Nova  Scotia  and  Atcon  that  the  Bank  of  Nova  Scotia  would  have  100%  first 
security  over  the  Brun-Way  highway  maintenance  contract  and  Atcon' s  plywood  mill  in 
Sweden  in  respect  to  any  amounts  outstanding  on  the  credit  line  in  excess  of  $28.5 
million  and  that,  between  $10  million  and  $28.5  million,  Bank  of  Nova  Scotia  and 
Province  of  New  Brunswick  would  each  be  entitled  to  50%  of  the  net  proceeds  of 
realization  on  the  security  and  that  at  such  time  that  the  credit  line  is  reduced  to  $10 
million,  priority  over  the  security  would  revert  to  the  province.  Exhibit  87 


[85]  September  22,  2009,  a  forbearance  agreement  between  Atcon  Holdings  Inc.,  Bank  of 
Nova  Scotia  and  the  Province  was  signed.  Exhibit  96.  On  the  same  date,  the  Minister  of 
Business  New  Brunswick  issued  a  letter  to  the  Bank  of  Nova  Scotia  agreeing  to  the 
advance  of  another  $3  million  to  Atcon  Holdings.  Exhibit  90 


[86]  October  31,  2009,  an  Interim  Supplemental  Priorities  Agreement  between  Atcon,  the 
Bank  of  Nova  Scotia  and  the  province  was  drafted.  Exhibit  108 


[87]  November  5,  2009,  Cabinet  met  to  deal  with  the  indemnification  of  the  Directors  of 
the  Advisory  Board  of  the  Atcon  Group  of  companies.  Premier  Graham  was  not  present 
during  this  meeting.  Exhibits  116  (and  126  Privileged) 


[88]  On  the  same  date,  Terms  of  Engagement  Governing  the  Appointment  of  Ross 
Landers  as  Chief  Restructuring  Officer  of  Atcon  was  issued.  Exhibit  105 
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PREMIER  GRAHAM'S  SUPPORT  FOR  ATCON 

[89]  When  Premier  Graham  and  his  government  took  over  the  reins  of  power  on 
September  18,  2006,  they  were  confronted  with  many  challenges  and  our  country  was  on 
the  cusp  of  a  worldwide  recession.  As  the  economy  of  the  province  soured  the 
government  of  the  day  changed  its  prime  recovery  strategy  from  job  creation  to  job 
retention.  In  the  Premier's  testimony  at  the  inquiry  he  referred  repeatedly  to  the  job 
retention  strategy  of  the  government  during  the  hectic  days  of  his  term  of  office. 

[90]  At  no  time  did  I  find  that  the  Premier  was  disingenuous  or  lacking  in  frankness  in  his 
testimony. 

[91]  He  couched  his  own  support  for  the  Atcon  guarantees  in  a  revealing  lifting  of  the 
inner  veil  of  how  the  Executive  Council  works.  The  Premier  presides  over  the  meetings. 
There  is  no  vote  taken  when  support  for  the  item  on  the  agenda  is  to  be  approved  or 
rejected.  Approval  or  disapproval  is  done  by  "consensus."  A  consensus  is  a  collective 
view  of  a  majority  opinion,  that  is,  a  general  agreement  of  opinion  on  a  subject.  No  vote 
is  registered  as  to  who  was  in  favour  and  who  was  not.  No  individual  tally  of  the 
ministers'  views  is  recorded.  The  ministers  speak  freely.  No  minutes  are  taken.  No  notes 
are  preserved. 

[92]  The  nucleus  of  support  for  the  financial  assistance  in  question  for  the  Atcon  Group 
came  from  the  Miramichi  area  ministers  and  from  the  Premier. 

[93]  Various  Executive  Councils  had  dealt  with  Atcon  requests  for  assistance  on 
numerous  occasions.  The  Atcon  companies  were  far  from  strangers  to  a  series  of 
Executive  Councils  over  the  years.  Their  record  of  multiple  trips  to  the  Executive  Council 
was  well  documented.  Closer  attention  to  the  record,  even  passing  attention  to  the  record, 
would  have  raised  a  red  flag.  Any  red  flag,  it  seems,  simply  disappeared  among  the  field 
of  flags  being  ignored  in  pursuit  of  the  mantra  "job  retention"  good  or  bad,  right  or 
wrong,  and  at  any  cost.  Premier  Graham  admitted  that  he  knew  and  his  government  knew 
Atcon's  history  and  that  financial  assistance  to  Atcon  was  "high-risk." 

[94]  The  highs  and  lows  of  New  Brunswick's  record  with  the  Atcon  companies,  from  the 
companies  'entrepreneurial  pinnacles'  to  the  abyss  of  bankruptcy  are  documented 
elsewhere  in  this  report  to  the  Legislative  Assembly.  Consequently,  I  will  not  repeat  the 
litany  here  but  will  begin  in  2008  when  Atcon  sought  financial  aid  for  its  fabrication 
plant.  It  needed  millions  in  order  to  be  able  to  bid  on  the  construction  of  a  bridge  in  the 
Northwest  Territories  called  the  Deh  Cho  Bridge.  The  steel  plant  in  the  Miramichi  was 
essential  to  fabricate  steel  units  in  the  construction  of  the  bridge.  Having  received  a 
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guarantee  of  funding  for  the  plant,  Atcon  now  needed  a  further  guarantee  to  secure  the 
bridge  contract.  The  Deh  Cho  Bridge  Corporation  Ltd.  wanted  a  performance  bond  of 
$65,000,000  but  would  accept  a  letter  of  credit  from  a  bank  for  $13,362,845  being  10% 
of  the  contract  price.  Without  the  performance  bond  or  the  letter  of  credit  Atcon  would 
not  be  able  to  proceed  with  the  contract.  Typically,  the  province  was  unaware  of  this 
preliminary  condition  until  the  last  minute.  Without  this  guarantee  for  the  letter  of  credit 
the  bridge  contract  was  dead.  The  Executive  Council  capitulated  and  the  crack  in  the 
Atcon  foundation  began  to  spread. 

[95]  In  early  2009  Atcon  again  came  knocking  on  the  door,  this  time  for  $50,000,000. 
The  Atcon  companies  needed  (1)  $10,000,000  to  finish  the  steel  plant,  a  plant  that  was 
supposed  to  be  built  for  $11,000,000  but  already  cost  $9,200,000;  (2)  $20,000,000  to  pay 
out  a  high  interest  charging  company,  McKenna  Gale  (MG  Stratum  Fund  III)  at  18%  to 
20%;  and  (3)  $20,000,000  operating  capital  on  a  revolving  line  of  credit.  There  was  a 
delay  because  the  Bank  of  Nova  Scotia  refused  to  accept  the  guarantee  on  a  "revolving" 
line  of  credit  and  insisted  upon  a  fixed  sum  of  $20,000,000  which  meant  that  the  province 
was  exposed  to  the  entire  $20,000,000  instead  of  the  amount  drawn  down  from  the  loan. 

[96]  In  order  to  lessen  the  eyes-wide-open  "high  risk"  certain  conditions  were  put  on  the 
guarantees  with  failing  results: 

a)  Personal  guarantee  from  Robert  Tozer  except  for  his 
principal  residence;  this  was  changed  so  there  was  no 
personal  liability  (approved  by  Board  of  Management 
April  2,  2008  and  by  Cabinet  April  3,  2008)  on  the  $13 
million  guarantee. 

b)  Corporate  guarantees;  the  companies  went  bankrupt; 

c)  Creation  of  an  advisory  board;  The  board  gave  up; 

d)  Security  on  Vanerply,  Atcon's  Swedish  company  in 
which  the  Premier's  father  was  a  director,  and  security 
in  the  Brun-Way  Highway  maintenance  contract;  the 
province  recovers  nothing; 

e)  Arrange  for  a  review  of  the  company's  assets; 

f)  Advisory  board  to  review  any  contracts  in  excess  of 
$5,000,000; 

g)  Sell  or  monetize  the  Brun-Way  contract  by  September 
30,  2009;  no  recovery; 

h)  Sell  or  monetize  Vanerply  by  July  31,  2010;  no 
recovery; 

i)  Not  to  bid  on  provincial  construction  contracts  if 
another  New  Brunswick  company  is  bidding,  including 
sub-contracts; 
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j)   Provide  the  minister  with  a  plan  resolving  the  (millions 
of  dollars)  in  outstanding  payables;  buried  in  debt. 

[97]  With  this  background  I  move  now  to  consider  the  alleged  breach  under  the 

Members '  Conflict  of  Interest  Act: 

Conflict  of  interest 

4  A  member  shall  not  make  a  decision  or  participate  in  making  a 
decision  in  the  execution  of  his  or  her  office  if  the  member 
knows  or  reasonably  should  know  that  in  the  making  of  the 
decision  there  is  the  opportunity  to  further  the  member's  private 
interest  or  to  further  another  person's  private  interest. 

[98]  The  question  to  be  answered  is:  By  presiding  over  the  Executive  Council  did  the 
Premier  participate  in  making  decisions  with  respect  to  guarantees  for  financial  assistance 
to  the  Atcon  Group  of  companies? 

[99]  If  so,  did  the  Premier  know  or  should  he  reasonably  have  known  that  in  participating 
in  the  making  of  the  decisions  with  respect  to  financial  assistance  to  the  Atcon  Group  of 
companies  that  there  was  the  opportunity  to  further  the  private  interest  of  another  person, 
to  wit  his  father,  a  director  and  paid  consultant? 

[100]  The  evidence  is  clear  that  the  Premier,  in  presiding  over  the  Executive  Council 
while  the  Atcon  guarantees  for  financial  assistance  of  $50,000,000  were  being  decided 
upon,  was  in  fact  participating  in  making  decisions  in  the  execution  of  his  office.  In  his 
written  reply  to  the  allegation  of  conflict  of  interest,  the  Premier  does  not  respond  to  the 
implication  that  he  presided  over  the  meetings  of  the  Executive  Council  in  which  the 
guarantees  for  Atcon  were  granted,  varied  or  otherwise  decided  upon. 

[101]  The  Premier  testified  that  if  he  was  present,  he  presided.  In  Exhibit  116,  the 
attendance  records  show  that  he  was  present  when  financial  assistance  was  decided  upon 
in  relation  to  Atcon  on  April  3,  2008;  May  1,  2008;  March  26,  2009;  April  23,  2009;  June 
4,  2009;  August  13,  2009;  September  2,  2009;  September  11,  2009  (unknown); 
November  5,  2009  (absent). 

[102]  The  Premier  was  unequivocal  in  his  testimony  that  he  supported  the  financial 
assistance  to  Atcon. 

[103]  The  Premier  testified  that  the  policy  shift  from  job  creation  to  job  retention  forced 
upon  the  province  by  the  recession  drove  his  overriding  strategy  to  help  employment  in 
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the  Miramichi.  I  have  no  doubt  of  the  accuracy  of  his  testimony  in  this  regard  except  that 
fiscal  management  of  the  province  also  seemed  to  be  at  play. 

[104]  At  the  same  time,  the  government  was  involved  in  negotiations  with  the  Province 
of  Quebec  on  the  proposed  sale  of  NB  Power's  generation  assets  to  Hydro-Quebec.  The 
intended  sale  was  announced  on  October  29th,  2009  by  Premier  Graham  and  Quebec 
Premier  Jean  Charest. 

[105]  Premier  Graham  testified  about  the  negotiations  as  follows: 

. .  .what  I  can  say  today  is  you  can  see  how  preoccupied  my 
time  was  on  so  many  other  different  files. . . 
Q.  Oh,  I  understand. 

A. . .  .versus  just  dealing  with  this  file  on  a  day-to-day  basis. 
1  can't  exactly  recall  the  exact  date  when  Cabinet  was 
informed  of  the  decision.  It  is  all  public  knowledge  to  what 
I've  said  here  today.  It's  been  public  knowledge  before.  It 
was  at  the  peak  of  the  recession  when  the  Prime  Minister 
called  all  parties  to  Ottawa... all  Premiers  to  Ottawa  to  put 
forward  a  strategy  to  help  Canadians  continue  to  work  and 
maintain  their  level  of  employment.  It  was  at  that  meeting 
in  Ottawa  where  I  approached  Premier  Charest  and  said 
there's  an  opportunity  for  us  to,  to  look  at... to  look  at  a 
potential  sale  of  the  asset  of  NB  Power  to  Hydro  Quebec. 
And  I'm  just  remembering  now  if  it  was  the  meeting  at  the 
Delta  or  sorry  at  the. .  .there  was  two  meeting  [s]  at  Ottawa 
so  Premier  Charest  and  I  met  in  Ottawa  for  the  first  time. 
Premier  Charest  had  just  finished  securing  a  large  majority 
government  in  Quebec.  Prior  to  that,  he  was  preoccupied 
of,  of  governing  a  minority  government  situation.  And  we 
looked  at  an  opportunity  where  we  could  share  the  risk  of 
generation  between  our  two  assets  and  help  deal  with  the 
skyrocketing  challenges  of  electricity  and  new  investments 
that  NB  Power  was  going  to  have  to  make  going  forward 
and  the  refurbishment  of  the  Mactaquac  [dam]  and  also  the 
[Coleson]  Cove  generating  station.  So  preliminary 
discussions  were  held  and  I  think  it  was  three  or  four 
months  later  when  there  was  an  actual  indication  from  the 
Office  of  the  Premier  in  Quebec  that  they  were  seriously 
considering  what  was. .  .what  I  had  initially  raised  with  the 
(sic)  him  that  discussions  commenced.  It  was  only  when 
we  could  look  at  determining  some  form  of  a  framework 
that  that  information  was  brought  to  Cabinet  with  the 
framework  that  was  in  place.  And  I  forget  the  exact  date 
but,  we  did  not  want  to,  to  begin  the  process  of  informing 
Cabinet  until  the  Minister  responsible  had  a  framework  in 
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place  and  that's  when  the  Minister  brought  forward  a 
potential  framework. 

Transcript  May  26,  201 1 
[Pages  1724-1726]: 

[106]  With  the  province's  financial  assistance  the  Atcon  Group  of  companies  continued 
to  function  as  events  overtook  them. 

[107]  The  evidence  establishes  that  the  Premier  did  participate  in  decisions  at  the 
Executive  Council  level  in  the  execution  of  his  office  as  claimed  but  does  not  establish 
that  his  own  private  interests  were  furthered. 

[108]  The  question  remains  as  to  whether  the  evidence  establishes  that  the  Premier 
reasonably  should  have  known  that  the  decisions  in  which  he  participated  at  the 
Executive  Council  level  in  granting  financial  assistance  to  the  Atcon  Group  of  companies 
gave  rise  to  an  opportunity  to  further  the  private  business  and  financial  interests  of  his 
father,  Alan  Graham? 

[109]  The  evidence  establishes  that  Alan  Graham,  a  long  time  successful  and  acclaimed 
New  Brunswick  politician  had  been  a  director  of  Vanerply  AB,  a  company  listed  as  one 
of  the  Atcon  Group  the  principal  companies  of  which  eventually  went  into  receivership. 
Robert  Tozer  was  the  virtual  owner  through  another  Swedish  company  called  OPI 
Plywood  AB.  Alan  Graham  had  been  a  director  of  Vanerply  since  early  2001  and  had 
been  the  driving  force  in  making  the  Swedish  company  successful.  For  the  first  few 
years,  until  the  end  of  March  2006,  Mr.  Graham  was  paid  his  quarterly  director's  fees, 
$3,750  by  Vanerply. 

[110]  If  Vanerply  had  continued  to  pay  Alan  Graham  in  2006,  the  company  would  have 
had  to  withhold  25%  more  or  less  under  Swedish  laws  because  Mr.  Graham  was  a  non- 
resident. In  order  to  circumvent  this,  Mr.  Graham  billed  Atcon  for  his  director's  fees  and 
then,  as  owner,  Atcon  recouped  the  sum  by  including  it  in  management  fees  from 
Vanerply. 

[Ill]  Was  Alan  Graham  still  a  director  of  Vanerply  when  the  Premier  as  head  of  the 
Executive  Council  presided  over  meetings  in  March  and  April  2009  that  approved 
financial  aid  to  the  Atcon  Group  of  companies?  By  his  own  admission  Alan  Graham  was 
a  director  of  Vanerply  from  2001  and  at  least  until  May  15,  2009.  On  that  latter  date  he 
testified  that  he  delivered  a  letter  of  resignation  to  Robert  Tozer  at  the  Atcon  offices  at 
Miramichi.  This  was  confirmed  by  Mr.  Tozer  in  his  testimony.  A  copy  of  the  letter  was 
admitted  as  Exhibit  42. 
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[112]  The  matter  of  the  resignation  is  surrounded  by  peculiar  circumstances.  According 
to  Mr.  Graham  he  never  notified  anyone  at  Vanerply  that  he  had  given  his  resignation  to 
Mr.  Tozer.  Mr.  Tozer  testified  that  he  never  advised  anyone  at  Vanerply  that  Mr.  Graham 
had  resigned.  It  was  only  much  later  on  February  25  and  again  on  March  11,  2010,  after 
the  issue  was  raised  politically  that  Mr.  Graham  informed  Leo  Persson,  managing 
director  of  Vanerply  in  Sweden  about  his  resignation.  Mr.  Persson  advised  that  one 
remains  a  director  until  a  formal  document  is  filed  in  the  proper  government  office  in 
Sweden.  In  any  event,  Alan  Graham  was  still  invoicing  Atcon  for  thousands  of  dollars  in 
director's  and  other  fees  up  to  and  including  December  31,  2009,  seven  and  one-half 
months  after  the  letter  of  resignation  dated  May  15,  2009.  In  an  e-mail  to  Vanerply  on 
January  12,  2010  Exhibit  Book,  Part  2,  Cindy  Cassidy,  secretary  to  Mr.  Tozer,  writes  "As 
per  Robbie  Tozer,  please  pay  the  attached  two  invoices  for  Alan  Graham."  Later  on  in 
2010  Mr.  Graham  withdrew  his  two  December  31,  2009,  invoices. 

Exhibit  157,  Exhibit  158 

[113]  In  addition  to  his  Vanerply  director's  fees,  Mr.  Graham  would  also  bill  the  Atcon 
companies  a  retainer  of  $200  per  week  as  well  as  for  any  additional  work  he  did  for  any 
of  the  Atcon  related  companies,  over  and  above  the  retainer.  Exhibit  151 

[114]  It  is  clear  that  without  the  financial  assistance  of  the  Province  of  New  Brunswick 
through  Executive  Council  support,  the  Atcon  Group  of  companies  would  have  collapsed 
as  it  eventually  did,  the  signs  of  serious  trouble  having  appeared  during  the  2008 
applications  for  assistance  when  Alan  Graham  was  on  the  board  of  directors  of  Vanerply 
and  on  retainer  with  Atcon.  With  the  province's  financial  backing  in  2009  the  Atcon 
projects  could  proceed,  tenuous  though  their  life  longevities  might  be;  employment 
continued. 

[115]  On  March  26,  2009,  the  Cabinet  approved  a  $10,000,000  guarantee  to  complete  a 
building  at  Miramichi,  a  $20,000,000  guarantee  for  working  capital  and  a  $20,000,000 
guarantee  to  pay  off  a  high  interest  rate  debt  to  McKenna  Gale.  According  to  Premier 
Graham  the  Atcon  companies  actually  got  access  to  the  money  in  July,  2009. 

[116]  In  the  meantime  the  opposition  was  raising  questions  in  the  Legislature  about  the 
guarantees  totaling  $50,000,000.  Eventually  the  opposition  raised  the  issue  of  the 
Premier's  father  being  a  paid  director  and  consultant. 

[117]  Alan  Graham  testified  that  he  was  being  asked  by  various  workers  and  creditors  of 
Atcon  to  help  them  get  paid  because  they  knew  he  was  connected  with  Atcon.  The 
number  of  complaints  from  unpaid  creditors  took  their  toll.  Believing  that  his  reputation 
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was  at  stake,  Alan  Graham  resigned  by  letter  dated  May  15,  2009  delivered  personally  to 
Mr.  Tozer  at  Miramichi,  Exhibit  42.  Mr.  Tozer  confirmed  this  but  did  not  respond  with  a 
letter  of  acceptance  nor  a  reply.  The  copy  of  the  letter  of  resignation  entered  as  Exhibit  42 
in  this  inquiry  came  to  the  inquiry  through  the  Premier's  Office. 

[118]  Given  Premier  Graham's  commitment  to  job  retention,  I  find  that  the  guarantees  for 
the  $50,000,000  in  financial  aid  were  approved  by  consensus  of  the  Executive  Council 
and  that  Premier  Graham  chaired  the  meetings.  As  the  Premier  explained,  the  Miramichi 
region  was  depressed,  needed  stimulation,  businesses  were  closing,  jobs  were  at  a 
premium,  Atcon  was  a  major  employer  and  he  viewed  Business  New  Brunswick  and  the 
Executive  Council  as  the  financial  refuge  of  last  resort.  He  knew  and  the  government 
knew  that  Atcon  was  a  high  risk  client. 

[119]  Perhaps  the  guarantees  were  going  to  happen  with  or  without  the  guiding  hand  of 
the  Premier.  It  would  appear,  however,  that  Alan  Graham's  position  as  a  director  of 
Vanerply  played  only  an  incidental  role  in  the  outcome  as  to  whether  the  guarantees  were 
going  to  be  approved.  Alan  Graham's  Vanerply  role  vis-a-vis  the  Premier  was  subsumed 
in  the  big  picture,  the  loss  of  jobs  to  the  Miramichi  even  though  many  Atcon  jobs  were  in 
Alberta.  This,  however,  does  not  address  Alan  Graham's  role  as  a  consultant  and  on 
retainer  to  Atcon. 

INDEPENDENT  BOARD:  PURDY  CRAWFORD 

EXTERNAL  ADVISORY  BOARD 

[120]  During  the  spring,  summer  and  early  fall  of  2009  the  fortunes  of  the  Atcon  Group 
showed  increased  signs  of  disturbing  proportions.  Relations  with  clients  on  the  western 
jobs  were  rapidly  deteriorating,  the  Bank  of  Nova  Scotia  was  increasing  the  pressure,  and 
creditors  were  not  being  paid.  Without  a  dramatic  intervention  collapse  appeared  to  be 
imminent.  Two  desperate  efforts  were  made  to  save  the  Atcon  Group.  First,  the 
accounting  firm  of  Ernst  &  Young  Inc.  was  called  in  to  go  over  Atcon's  books  and  to 
report  to  the  Bank  of  Nova  Scotia. 

[121]  On  August  4,  2009  Ernst  &  Young  Inc.,  examined  Atcon's  books  and  reported  to 
the  Bank  that  in  their  opinion  the  number  of  potentially  non-compliant  items  from 
Atcon's  books  as  of  June  6th,  2009  amounted  to  $18.6  million  which,  they  said,  may  or 
may  not  have  been  properly  treated  by  management  in  calculating  the  2009  June 
borrowing  base.  Management  disagreed  with  Ernst  &  Young  Inc.  and  said  no  adjustment 
was  necessary. 

[122]  The  Executive  Summary  of  Ernst  &  Young's  report  of  August  4,  2009,  Exhibit  7 1 
is  as  follows: 
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As  at  6  June  2009,  Atcon  had  a  $40.0  million  operating 
credit,  a  borrowing  base  of  $26.2  million,  a  total  operating 
credit  use  of  $39.4  million  and  a  borrowing  base  deficiency 
of  $13.2  million.  A  copy  of  the  June  Borrowing  Base  is 
attached  as  Appendix  1.  Errors,  and  potentially  non- 
compliant  items  which  may  affect  the  accuracy  of  this 
borrowing  base,  are  shown  at  Exhibit  A.  We  have 
discussed  these  matters  with  Mr.  Robert  Tozer,  President, 
Mr.  Mark  Ledwell,  Vice  President  and  Legal  Counsel  and 
Ms.  Katrina  Donovan,  Vice  President  Finance  and  CFO 
(collectively  hereinafter  referred  to  as  "Management").  A 
brief  summary  follows: 

>  Errors  -  In  the  course  of  our  review  we  have  identified 
errors  such  as  duplicate  accounts  receivable  accruals, 
duplicate  inventory  postings,  under-reported  HST, 
employee  source  deductions,  and  wage  accruals,  etc.  (see 
Exhibit  A).  We  have  reviewed  these  errors  with 
Management  who  concur  with  EYI's  assessment.  The 
correction  of  these  errors  has  the  cumulative  effect  of 
reducing  the  June  Borrowing  Base  from  $26.2  million  to 
$23.5  million,  a  reduction  of  approximately  $2.8  million  or 
10%. 

>  Potentially  Non-Compliant  Items  -  EYI  has  identified 
certain  items  listed  in  Exhibit  A  which  potentially  should 
not  have  been  included  in  the  June  Borrowing  Base 
because  their  inclusion  may  not  be  compliant  with  the  strict 
terms  of  Atcon' s  credit  agreement  with  the  Bank. 
Management  believes  these  items  are  compliant  and 
consistent  with  their  historical  borrowing  base  reporting 
practices.  A  brief  description  of  larger  items  follows: 

1.  $10.7  million  of  accounts  receivables  -  at  issue  with  these 
accounts  receivable  is  the  interpretation  of  the  definition  of 
the  90-day  eligibility  period  for  borrowing  base  inclusion. 
The  inclusion  of  these  items  had  the  effect  of  increasing  the 
June  Borrowing  Base  by  $8.0  million. 

2.  $3.2  million  of  accounts  receivable  accruals  -  at  issue  with 
these  items  is  the  determination  of  when  project  WIP  is 
properly  converted  into  a  bona  fide  account  receivable  and 
therefore  eligible  for  inclusion  in  the  borrowing  base 
calculation.  The  inclusion  of  these  items  had  the  effect  of 
increasing  the  June  Borrowing  Base  by  $2.4  million. 


3.  $8.2  million  of  action,  suits  or  proceedings  -  at  issue  with 
these  items  is  that  they  may  have  priority  over  the  Bank's 
security,  they  were  not  reported  in  the  June  Borrowing 
Base  and  they  may  or  may  not  have  a  direct  correlation  to 
Eligible  Receivables  included  in  the  June  Borrowing  Base 
(e.g.,  the  item  may  relate  to  a  >  90-day  or  a  disqualified 
account). 

Although  we  have  not  concluded  it  is  appropriate  to  deduct 
these  items  from  the  June  Borrowing  Base,  we  have 
included  them  at  Exhibit  A  for  the  Bank's  consideration. 


[123]  John  Watt  of  Business  New  Brunswick  testified  with  respect  to  Exhibit  71 
beginning  at  page  713  of  the  transcript: 

Q.  I'd  like  to  refer  you  to  Exhibit  71.  Now  if  I  might  just  lead 
you  a  little  bit,  Mr.  Watt,  Exhibit  7 1  was  the  study  done  by  Ernst 
&  Young,  commissioned  by  the  Bank  of  Nova  Scotia  to  look  at 
the. .  .as  I  understand  it,  the  borrowing  base  calculation  for  Atcon 
as  at  a  specific  date... I  believe  it  was  June... June  6th.  In  other 
words,  they  wanted  At... they  wanted  E&Y  to  go  in  and 
determine  whether  or  not  there  was  sufficient  items  there  to 
justify  the  operating  line  of  the  $40  million.  And  they  prepared 
this  report  dated  August  the  4th,  and  there's  an  executive 
summary  at  page  2.  Can  you  just  sort  of  in  your  own  words  tell 
us  what  they  found? 

A.  They  found  what,  in  their  opinion,  were  a  number  of  errors  in 
the  reporting  by  the  company  where  they  were  in  fact  including 
receivables  that  should  not  have  been  in  the  receivable  list  and 
should  have  been  in  the  work  in  progress  list.  They  had  a 
question  on  the  dating  of  some  of  the  receivables  as  to  whether 
or  not  they  should  have  been  included  in  the  receivable  list.  And 
they're  claiming  that  the  company  was  under-reporting  statutory 
debts  such  as  HST,  employee  source  deductions,  all  of  which 
would  come  off  the  borrowing  base.  So  effectively,  what  they 
were  saying  is  the  company  was  misleading  them  on  what 
was  available  for  the  bank  to  lend  against.  Without  getting  into 
specific  numbers. . . 
Q.  Okay. 

A.. .  .they're  basically  claiming  that  the  company  was  misleading 
the  bank. 

THE  COMMISSIONER:  Was  this  intentional  or  is  it  just 
negligence,  sloppy  bookkeeping? 

MR.  WATT:  I... I  don't  know  the  answer  to  the  question.  It 
certainly  should  not  have  happened.  I  mean  Katrina  Donovan 
was  a  chartered  accountant.  She  came  out  of  one  of  the  big 
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accounting  firms.  She  should  have... this  should  not  have 
happened.  Ultimately,  it  was  her  responsibility,  so  she... she  was 
signing  the  statutory  declarations  to  the  bank  every  month  saying 
that  the  information  was  correct. 

THE  COMMISSIONER:  In  your  view,  were  these  serious 
omissions  on. . . 

MR.  WATT:  Oh,  very. .  .very  serious. 
THE  COMMISSIONER:  Yeah.  Okay. 

MR.  WATT:  These  are. .  .these  are  multi-million  dollar  errors. 
THE  COMMISSIONER:  Yes.  Thank  you. 

Q.  Could  you  refer  to  the  last  page  in  the  narrative  prior  to  the 
appendix?  I  can't  see  whether. ..I  guess  it's  page  11.  Yes.  It's 
hard  to  read,  but... the  first  paragraph  of  the  summary,  "Our 
review  to  date  clearly  shows  the  company  has  a  serious  working 
capital  shortage  and  requires  a  significant  equity  injection  or 
other  arrangement  to  provide  the  company  with  sufficient 
working  capital  to  satisfy  its  existing  liabilities,  etc."  Would  you 
agree  with  that  statement? 
A.  Oh,  absolutely. 

Q.  Yes.  And  I  think  you've  already  said  that.  The  next 
paragraph,  "We  have  identified  in  this  report  errors  totalling  $2.8 
million  which  have  the  cumulative  effect  of  reducing  June 
borrowing  base  by  10  per  cent.  We  have  also  identified  a  number 
of  potentially  non-compliant  items  totalling  18.6  million,  which 
may  or  may  not  have  been  properly  treated  by  management  in 
calculating  the  June  borrowing  base."  What's  the  effect  of. ..of 
that?  What  was  the  effect  of  that?  As  the  account  executive,  that 
18.6  million  non-compliant  items,  what... how  would  you  react 
and  treat  that? 

A.  At  this  point  in  time,  management. .  .company  management 
did  not  agree  with  Ernst  &  Young  that  these  were  non- 
compliant.  The  company  argued  that  no  adjustment  was 
necessary.  So  you  have  basically  a  difference  of  opinion  with  a 
CA  that  works  for  the  company  and  an  outside  consulting  firm 
that's  working  for  the  bank.  The  bank's  accountants  are  going  to 
take  the  most  cautious  approach  they  can  and  the  company's 
going  to  take  the  most  liberal  approach  they  can.  That's... you 
see  that  every  day.  What  the  recommendations  were,  that  the 
bank  should  go  back  in  and  look  at  every  one  of  these  and 
determine  whether  or  not  an  adjustment  was  necessary  in  the 
accounting  records.  I'd  have  to  look  at  the  exhibits  to  see  what 
the  non-compliant  items  were. 

Q.  I'm  not  sure  that  it  matters  an  awful  lot  because  of  subsequent 
events. 

A.  No,  it  doesn't.  The  fact  is  the  company,  in  large  part  because 
of  operating  losses  and  the  sudden  shutdown  of  all  the  western 
business,  ran  out  of  cash. 
Q.  Um-hmm. 


A.  And  as  I  mentioned  before,  any  company  with  big  overheads 
that  you  suddenly  cut  off  the  cash  flow,  the  effects  are 
devastating. 
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[124]  With  this  dire  background,  the  second  desperate  effort  was  made  in  September 
2009  to  bring  in  more  professional  help  in  the  form  of  an  external  advisory  board  headed 
by  Purdy  Crawford  a  highly  successful  lawyer  with  a  convincing  record  of  being  able  to 
help  troubled  companies.  The  board  consisted  of  other  proven  businessmen.  The 
preliminary  meeting  to  form  an  advisory  board  was  held  September  24  in  Toronto. 

[125]  In  the  meantime,  the  Bank  of  Nova  Scotia  was  demanding  and  getting  the  province 
to  provide  the  bank  with  first  priority  over  two  profitable  assets,  Brun-Way  and  Vanerply 
AB.  Brun-Way  held  a  road  maintenance  contract  for  part  of  the  Trans-Canada  Highway 
and  Vanerply  AB  of  Sweden  was  an  Atcon  related  plywood  company  owned  by  the 
Swedish  company  OPI  Plywood  AB  controlled  exclusively  by  Robert  Tozer. 

[126]  The  advisory  board  met  regularly  commencing  in  October  2009,  but  the  continuing 
disputes  over  the  Deh  Cho  Bridge  job,  the  increasing  creditors'  claims,  pressure  by  the 
bank,  a  lack  of  working  capital,  a  failure  to  obtain  replacement  contracts  and  the 
downward  global  economy  made  the  advisory  board's  job  impossible.  The  financial 
wreckage  was  overwhelming,  Purdy  Crawford's  efforts  were  futile,  the  Bank  of  Nova 
Scotia  moved  against  Atcon  and  the  advisory  board  never  did  present  a  final  report.  The 
board  cost  the  province  $100,000. 

[127]  In  his  testimony  Mr.  Watt  had  this  to  say  about  the  advisory  committee  beginning 
at  page  839  of  the  transcript: 

Q.  Could  you  briefly  outline  the  mandate  of  that  committee? 

A.    It    was    a    committee    of    essentially    high  powered 

businesspeople  put  together  to  try  and  bring  some  structure  and 

direction  to  Atcon.  It  came  out  of  the  concern  that  Atcon  was 

basically  a  one-man  company  and  needed  that  kind  of  help. 

Q.  And  you  also  discussed  Ross  Landers,  and  apparently  he 

didn't  stay  very  long? 

A.  No,  he  didn't. 

Q.  Why  is  that? 

A.  He  couldn't  get  along  with  Robbie. 

Q.  So  you  were  part  of  that  advisory  committee?  Am  I. . . 

A.  I  was  an  observer. 

Q.  So  the  chair  of  the  committee  would  have  been? 
A.  Purdy  Crawford. 

Q.  Okay.  What  were  the  findings  of  the  committee  at  the  end  of 
it  all? 
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A.  The  committee,  over  the  time  it  was  in  place,  did  its  best  and 
tried  to  consider  everything.  At  the  end  of  it  all,  they  came  to  the 
conclusion  that  the  company  was  too  far  gone,  couldn't  be  saved. 
Q.  When  did  they  come  to  that  conclusion,  approximately,  ball 
park? 

A.  I. .  .1  honestly  don't  know. 

Q.  Did  you  agree  with  those  findings? 

A.  Yes. 

Q.  So  as  an  observer,  who  played  the  key  role  in  that... in  that 
committee? 

A.  I'm  not  sure. .  .I'm  not  sure  there's  an  answer  to  it.  1  mean  the 
board  sat  and  discussed;  Purdy  Crawford  was  the 
chairman... they  discussed  all  aspects  of. ..all  major  aspects  of 
the  company.  It  was  a  roundtable.  Different  committee  members 
spent  various  amounts  of  time  at  Atcon  trying  to  get  a  handle  on 
the  company.  Some  of  them  were  working  directly  with  clients 
of  Atcon' s  in  the  west,  trying  to  settle  receivables  and  that  type 
of  thing.  But  for  the  most  part,  it  was  general  discussions  on 
what  the  company  should  be  doing,  and  it  always  dealt  with 
problems.  There  were  simply  so  many  problems,  you  couldn't 
focus  on  changing  the  direction  of  the  company,  that  type  of 
thing. 

Q.  Were  there  any  key  findings  or  any  key  factors  they 
considered  in  coming  to  their  conclusion? 

A.  Money.  Business  out  west  was  faded,  it  was  failing,  it  was 
still  failing  very  badly,  and  the  company  was  not  getting  new 
contracts.  Had  these  huge  unpaid  creditor  bills  and  had  seniority 
pushing. .  .just  reached  the  point  where  there  was  no  way  out. 
Q.  During  your  earlier  testimony  you  mentioned  that  BNB  did 
not  support  or  recommend  providing  financial  assistance. 
A.  Correct. 

Q.  What  were  the  factors  that  BNB  relied  on  or  why  did  they 
come  to  that  conclusion?  Why  did  BNB  not  want  to  recommend 
providing  financial  assistance? 

A.  It  had  to  do  with  the  debt  load  of  the  company,  the 
profitability  of  the  company,  the  fact  that  it  was  a  one-man 
operation  and  was  far  too  big  for  its  available  cash  flow.  There 
were... there  were  a  number  of. . .basically  all  financial  and 
management  factors. 

Q.  Debt  load,  one-man  operation,  too  big. 
A.  Too  big  for  its  capital  base. 
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ALAN  GRAHAM'S  PERSPECTIVE 

[128]  Mr.  Graham  is  a  former  Deputy  Premier  of  the  Province.  Following  eight  elections 
and  a  lengthy  and  successful  political  career  he  went  on  to  directorships  in  various 
private,  national  and  provincial  businesses  while  continuing  with  a  number  of  local 
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businesses  of  his  own  in  the  Rexton,  Kent  County  area.  His  son,  Shawn,  succeeded  him 
when  the  seat  became  vacant.  Currently  Mr.  Graham  is  a  Commissioner  with  the 
Canadian  Nuclear  Safety  Commission  a  federal  government  commission.  In  fact,  during 
this  inquiry  Mr.  Graham  was  acting  as  chairperson  of  a  federal  commission  but  made 
himself  available  between  sessions  of  his  commission. 

[129]  Mr.  Graham  testified  that  since  his  retirement  from  government  and  because  of  his 
expertise  he  has  taken  five  bankrupt  companies  and  restored  them  to  success  without 
government  assistance.  This  expertise  made  him  a  valuable  asset  to  Vanerply  AB,  the 
Atcon  affiliated  company  in  which  he  held  a  directorship. 

[130]  Vanerply  AB  is  a  company  incorporated  in  Sweden  owned  by  OPI  AB,  another 
Swedish  company.  OPI  is  owned  outright  by  Robert  Tozer  who  controls  all  the  Atcon 
related  companies. 

[131]  According  to  the  evidence,  Vanerply  was  bankrupt  and  was  purchased  by  Mr. 
Tozer  through  OPI,  Mr.  Graham  was  called  in  by  Mr.  Tozer  in  2000  or  early  2001  to 
micro  manage  Vanerply  back  to  success,  which  he  did.  Mr.  Graham  spent  almost  ten 
years  as  a  director  of  Vanerply  for  $15,000  per  year  plus  a  monthly  retainer  and  $250  per 
day  for  other  work.  Mr.  Graham  testified  that  the  monthly  retainer  started  out  at  $2,000 
but  was  reduced  to  $800  and  was  charged  to  Vanerply  and  other  Atcon  companies. 
Control  of  which  Atcon  companies  contributed  to  the  retainer,  other  than  Vanerply  and 
Atcon  Plywood  (formerly  Nelson),  was  left  to  Mr.  Tozer.  Mr.  Graham  testified  that  he 
helped  Mr.  Tozer  on  wood  procurement  for  Nelson  Plywood  and  helped  him  with 
Envirem,  another  Atcon  company. 

[132]  Mr.  Graham  and  Mr.  Tozer  had  known  each  other  for  over  20  years.  They  were 
longtime  friends  with  many  mutual  interests,  having  met  when  Mr.  Graham  was  Minister 
of  Natural  Resources. 

[133]  Mr.  Graham  estimates  that  he  got  $200,000  from  his  association  with  Mr.  Tozer: 

I  got,  oh,  a  couple  hundred  thousand  dollars  probably  over 
a  period  of  ten  years. 
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[134]  The  evidence  establishes  that  Mr.  Graham  was  a  director  of  Vanerply  AB  and  a 
consultant  to  the  Atcon  Group  of  companies  during  the  critical  years  2008  and  2009 
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when  the  Executive  Council  was  under  the  chairmanship  of  his  son,  Shawn  Graham. 
During  Mr.  Graham's  tenure  with  the  Atcon  Group  of  companies  there  were  two 
mysterious  occurrences:  1.  Was  he  a  shareholder  of  OPI  AB  the  Swedish  company 
controlling  Vanerply?  2.  Did  he  resign  as  a  director  of  Vanerply  on  May  15,  2009  as 
evidenced  by  his  letter  of  that  date?  Exhibit  42 

OPI  MYSTERY 

[135]  The  Receiver  in  Bankruptcy  of  the  Atcon  Group  has  no  record  of  Alan  Graham 
ever  being  a  shareholder  of  OPI  AB  and  Mr.  Graham  testified  that  he  was  surprised  to 
find  out  that  he  was  a  shareholder. 

[136]  On  May  17,  2011,  when  he  was  asked  by  counsel  to  the  inquiry  whether  he  was  an 
officer,  director  or  shareholder  of  OPI  AB,  he  testified  as  follows: 

Q.  OPI  AB? 

A.  I'm  going  to  hesitate  here.  I  never  knew  that  I  was  on  that 
board.  Never  signed  the  board  minute  or  anything  else.  For  the 
record,  my  under... my  understanding,  I  was  only  on  and  always 
signed  off  on  the  minutes  and  so  on  of  Vanerply  Limited. 
Q.  Right. 

A.  It  came  to  my  attention  after  the  receivership  with  the... 
receivership  and  the  receivers  that  there  was  one  share  that  had 
been  in  my  name. 
Q.  In  OPI? 

A.  In  OPI,  and  I  signed  off  on  that  a  long  time  afterwards,  but  I 
never  even  knew. .  .1  had  never  been  involved  in  a. .  .in  one  board 
meeting,  one. . .signed  anything  for  OPI  and  I. .  .and  I  didn't  even 
know  how  that  had  happened,  but  it  was  required  that  I... that  I 
sign  off  and  there  was  one  share  in  OPI  that... and  I  signed  it... 
signed  it  off  and  I  have  no  idea  whether  it  went  to  the  receivers 
or  what,  but  it  was  given  to  me  signed. 
Q.  Okay. 

A.  So  as  I  say,  I  say  no,  I'm  not  on  that  board,  but  to  be  perfectly 
clear,  I  don't. .  .that  share  didn't  necessarily  put  me  on  the  board. 
Q.  Yeah. 

A.  But  I  did  have  a  share  of. .  .a  certificate  with  one  share. 
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[137]  On  September  26,  2011  Mr.  Graham  was  again  questioned  about  the  share  in  OPI 
AB  that  he  said  he  signed  for  the  Receiver,  Ernst  &  Young: 
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Q.  Now,  who  did  you  talk  to  at  Ernst  &  Young? 

A.  Nobody.  I,  I  talked  to  no  one.  The  only. .  .When  it  came  to  my 

attention  ~  and  I,  I  thought  I  explained  it  in  the  initial... in  the 

initial  hearing  there  on,  on  May  whenever  was,  17th,  or 

whatever  it  was  -  that  it  only  came  to  my  attention  when  Robbie 

Tozer  brought  it  and  said  he  had  a  form,  had  something  for  me  to 

sign  and  he  would  come  to... he  would  come,  come  over  and  I 

said  I  would  go  part  way  and  meet  him  and  I  met 

him  in  St.  Margarets,  and  when  I  signed  it  I  noticed  it  was  a 

share  in  OPI.  That  was  the  first  time  I  knew  about  it. 

Q.  Okay.  Did  you  ever  talk  to  anyone  at  Ernst  &  Young? 

A.  No,  1  didn't.  The  only  person  and  the  only  contact  I've  had 

with  regard  to  that  piece  of  paper,  which  surprised  me  at  the 

time,  was,  was  Robbie  Tozer  when  he  brought  it  that  day  and  I 

don't  have  a  date  on  it,  but  it  was,  I  know,  after  the  receivership. 

Q.  The  receivership  is  still  going  on. 

A.  Well,  after  they  were  put  into  receivership  I  meant  to  say. 

Q.  Did  you  ever  talk  to  a  fellow  by  the  name  of  George 

Kinsman? 

A.  Not  to  my  knowledge.  I... The  name  doesn't  ring  a  bell.  Not 
to  my  knowledge. 

Q.  Did  you  ever  talk  to  anyone  by  the  name  of  Matt  Harris? 
These  are  people  at  Ernst  &  Young. 

A.  Yeah,  no,  not  to  my. .  .To  be. .  .To  be  honest  with  you,  I  have 
talked  to  people  at  Ernst  &  Young  on  other  companies  that,  that 
had  nothing  to  do  with  Atcon,  but  I... and  I  don't,  don't  recall 
anybody  at  Ernst  &  Young.  I've  never  discussed  anything  with 
Ernst  &  Young  to  my  knowledge  with  regard  to  anything  to  do 
with  Atcon. 

Q.  Did  you  have  any  conversations  with  anyone  Ernst  &  Young 
with  respect  to  Vanerply? 
A.  Not  to  my  knowledge,  no. 

Q.  Okay.  Now,  let's  move  onto  St.  Margarets.  We  were 
informed  by  Mr.  Whitehead,  and  you've  confirmed  what  he  said, 
was  that  you  met  Mr.  Tozer  at  St.  Margarets.  Where  is  St. 
Margarets? 

A.  It's  about  halfway  between  Richibucto  and  Miramichi. 
Q.  And  do  you  recall  when  that  was? 

A.  Look,  I,  I  tried  to  find. .  .go  through  my  records  'cause  I  try  to 
keep  track  of  everything,  of  everything  I  do  with  a  diary  and  I 
couldn't  find  it,  but  I  know  it  was  in  the  summer. 
Q.  Summer  of  what  year? 

A.  Well,  I  believe  it  would' ve  been,  what,  we're  in  2011,  I 
believe  it  was  last  summer,  2010. 
Q.  Did  you  sign  anything. . . 

A.  I'm  not  sure,  but  I  believe  that's  when  it  would've  been. 
Q.  Tell,  tell  me  what  you. .  .what  you  remember  signing. 


A.  It  was  a  share  certificate  of  which. .  .asked  me  to  sign  the  back 
of  it,  which  I  did.  And  it  was  a,  a  share  certificate  to  my 
knowledge.  When  I  looked  at  it  it  was  a  share  for  one  share  in 
OPI,  and  I  had  no  idea  that  I'd  ever  even  been  part  of  that. 
Q.  Did  you  keep  a  copy? 

A.  No,  we  were  both... we  were  in  a  car  in  front  of  the  Roman 
Catholic  church,  I  think  it  was,  in  St.  Margarets. 
Q.  Do  you  recall  discussing  any  other  matters  with  Mr.  Tozer? 
A.  No,  not  at  all.  I  just  said... I,  I  didn't  realize  that,  that,  that  I 
had  this  and  then  I  just  said  I'll  sign  it  for  you  because  I,  I 
didn't  realize  I  had  anything  to  do  with  it. 

Q.  Let's  back  up  a  little  bit.  What  happened  prior  to  you  going 
there?  Did  Mr.  Tozer  call  you? 

A.  Yes,  he... or,  he... either  he  or  his  secretary,  I'm  not  sure.  I 

can't  remember  which,  but  someone  called  me  and  said  that 

there  was  a. .  .there  was  a  form  needed  to  be  signed  and 

would  I,  would  I  sign  it.  And  I  said,  well,  I  have  no  problem  with 

signing  off  anything,  so. 

Q.  And,  and  did  they  describe  what  it  was? 

A.  No,  they  didn't. 

Q.  Okay.  So  you  went  to  St.  Margarets  really  not  knowing  what 
you  were  going  to  sign? 

A.  Not  knowing  what  I  was  signing.  I  thought  it  was  probably 

something  to  do  with  Vanerply. 

Q.  Okay.  Now,  Mr.  Tozer  sent  an  email  to  you. . . 

A.  Yes. 

Q.. .  .which  I  thank  you  for  sending  me  a  copy. 

A.  I  apologize  for  taking  so  much  time  to  do  that  but  I,  I  couldn't 

get  a  hold  of  him,  so.  Okay,  go  ahead. 

Q.  I'm  just  trying  to  find  it.  Now,  Mr.  Tozer  said  on  September 
the  20th  you  did  not  have  anything  to  do  with  OPI  in  any  way. 
You  were  only  involved  with  Vanerply  on  the  board.  So  why 
would  he  ask  you  to  sign  a  share  if  you  had  nothing  to. . . 
A.  No  idea.  And  I  don't  know  whether  the. .  .it. .  .1,  I,  I  have  no 
idea.  I  read  that  the  very  same  way  and  that's  why  I  sent  it  to  you 
because  I,  I  had  no  idea  that  I  had  anything  to  do  with  OPI, 
unless  I've  made  a  mistake  and  it  wasn't  an  OPI  share  but  I  am 
99.9  percent  that  I'm... my,  my  memory  and  my,  my  viewing 
was  correct. 
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[138]  Why  is  the  OPI  share  mystery  of  interest?  John  Watt,  the  Business  New  Brunswick 
financial  expert,  testified  that  he  knew  Alan  Graham  was  a  director  of  Vanerply.  He 
found  this  out  when  he  was  reviewing  the  financial  records  of  Atcon  while  the  various 
guarantees  were  being  considered  by  the  Executive  Council  but  this  knowledge  did  not 
trigger  in  him  a  warning  of  a  conflict  of  interest.  I  find  this  inexplicable.  However,  he 
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testified,  if  Alan  Graham  had  been  a  shareholder,  that  would  have  signaled  a  red  flag,  a 
conflict  of  interest.  Either  one  should  have  been  a  red  flag  that  the  Premier  was  facing  a 
potential  conflict  of  interest  if  the  Premier's  father  had  the  opportunity  of  benefiting  from 
Cabinet  decisions  chaired  by  the  Premier.  Surely  an  obligation  to  perform  due  diligence 
includes  examining  for  conflicts  of  interest. 


RESIGNATION  MYSTERY:  When  a  resignation  is  not  a  resignation! 

[139]  When  Mr.  Graham  arrived  back  from  his  annual  winter  trip  to  Florida  in  2009  he 
began  putting  his  affairs  in  order.  Atcon  was  very  slow  paying  him  and  owed  many 
people.  He  testified  that  his  reputation  was  at  stake.  He  testified  that  he  tendered  his 
resignation  as  a  director  of  Vanerply  AB  to  Robert  Tozer  at  Miramichi  on  May  15,  2009. 
He  continued  to  work  as  a  consultant  on  retainer  and  do  other  work  for  Vanerply  and  the 
Atcon  Group.  He  testified  as  follows  about  why  he  resigned  as  a  director.  At  this  time  he 
did  not  explain  why  his  continued  employment  as  a  consultant  to  Vanerply  and  Atcon  did 
not  also  affect  his  reputation  but  his  directorship  would: 

Q.  Did  you  ever  do  any  consulting  work  for  her? 
A.  No,  other  than  the  fact... I'd  like  to  just  if  I  could  deviate, 
Your  Honour,  just  for  a  minute  because  it  might  save  some  time 
and  maybe  it  won't,  and  if  it  won't,  1  respect  that,  but  I  didn't 
resign  from  Atcon  because  of  loan  guarantees  that  the 
government  was  making,  which  is  a  perception  that  a  lot  of 
people  may  think  of.  I  resigned  from  Atcon  because  of  my 
reputation,  and  I  resigned  from  Atcon  because  things  were  going 
from  bad  to  worse  as  far  as  money  he  owed  everyone  in  the 
country.  And  I  would  get  calls... a  truck  driver  would  say  "I 
hauled  potting  soil  to  Ontario"... a  friend  of  mine,  and  he'd  say 
"Do  you  have  any  connection  with  Atcon  to  get  my  cheque 
they've  owed  me  for  two  years?"  "Have  you"... I'd  get  a  call 
from. .  .talked  to  a  farm  machinery  dealer  and  he'd  say  "You 
know,  Robbie  Tozer's  got  to  pay  his  f-ing  bills.  He  owes  me 
$10,000"  and  he  said  "I'm  still  charging  to  him  because  I'm  a 
fellow  on  the  Miramichi"  and  so  on  and  so  forth. 
Q.  I  think  we're  going  to  get  into  this,  Mr.  Graham,  in  due 
course. 

A.  Yeah,  but  what  I  guess  I  want  to  say  is  Atcon  owed  me 
money,  also,  and  they  weren't  paying,  and  I  tendered  my 
resignation  because  of  my  reputation. 
Q.  Okay. 

A.  Because  I  didn't. .  .1  wanted  to  be  able  to  say  to  people  "Look, 
I  have  nothing  more  to  do  with  Atcon." 
Q.  Okay. 

A.  And  it  has  nothing  to  do  with  regard  to... with  regard  to  the 
loan  guarantees.  So  I  just  want  you  to  understand,  I  would  meet 
Katrina  Donovan. .  .When  I  went  to  Miramichi,  a  lot  of  the  times 
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I  would  go  with  a  list  of  people  who  had  called  me  and  say, 
"Look,  this  is  a  poor  man.  He's  got  truck  payments  to  make  and 
he  hasn't  been  paid  for  hauling  your  topsoil  two  years  ago."  Or 
"This  is  a... this  fellow  hauled  gravel  for  you  on  a  road  job  and 
hasn't  been  paid  and  he's  called  me  because  he's... he's... he 
knows  me  and  so  on."  So  that  was  the  reason,  and  that's  what 
my  meetings  would  be  a  lot  of  the  times  with  Katrina  Donovan 
and  with  Gordie  Burns.  Would  say  is,  "When  are  you  going  to 
get. .  .when  are  you  going  to  pay  these  people?  They've  done 
their  work,  they've  paid  their  HST  on  the  bill,  they've  done  all 
this  and  they  haven't  been  paid."  And  that. .  .Katrina  is  the 
financial  person.  That  was... a  lot  of  the  times  I  would  call  her 
and  see  if  that  was  done  because  I  knew  that  Sweden  was 
making  money;  I  had  no  idea  what  was  going  on  in. . . 

Transcript  May  17,  2010 
[Pages  1379-1381] 

[140]  According  to  his  evidence  Mr.  Graham's  resignation  from  the  board  of  directors  of 
Vanerply  was  because  his  reputation  was  at  stake,  Atcon  was  not  paying  its  creditors  and 
he  was  being  approached  by  various  creditors  to  intercede  and  perhaps  felt  criticized  by 
way  of  association.  The  puzzling  aspect  of  this  testimony  is  that  Mr.  Graham  remained  on 
the  Atcon  payroll  as  a  consultant  in  the  entire  year  2009  and  continued  to  advise 
Vanerply  and  Atcon  personnel  well  into  2010.  There  was  no  public  announcement  of  his 
resignation  as  a  director  of  Vanerply.  In  fact  neither  Mr.  Tozer  nor  Mr.  Graham  notified 
Vanerply  personnel  in  Sweden  of  the  resignation.  Vanerply  continued  to  send  daily 
reports  to  Mr.  Graham  and  he  acted  upon  them.  It  was  not  until  February  25,  2010,  that 
Mr.  Graham  notified  the  head  office  in  Vanerply  that  he  had  resigned  from  the  board  on 
May  15,  2009: 

For  your  information  I  have  resigned  from  the  board  at  Vanerply 
on  May  15th,  2009. 

[141]  Mr.  Graham  testified  that  he  found  out  in  this  flurry  of  overseas  e-mails  with 
Vanerply  in  February  2010  that  Swedish  law  requires  a  resignation  from  the  board  of 
directors  to  be  filed  with  its  registry  office  for  corporations.  The  failure  to  notify 
Vanerply  of  the  resignation  brought  the  immediate  notification  that  there  had  not  been 
any  compliance  with  Swedish  laws.  Legally,  he  was  still  a  director. 

[142]  It  was  not  until  February  25,  2010,  that  Vanerply  was  notified  of  the  May  15,  2009, 
Graham  letter  purporting  to  resign  as  a  director  and  it  was  not  until  the  spring  of  2010 
that  the  issue  of  a  conflict  was  raised  in  the  Legislature  by  the  opposition  of  the  day.  The 
only  thing  that  changed  was  that  Mr.  Graham  was  no  longer  receiving  his  quarterly 
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payments  as  a  director  but  was  still  on  retainer.  There  was  no  written  acknowledgement 
of  the  resignation. 

[143]  With  respect  to  his  income  other  than  the  quarterly  payments  for  director's  fees, 
Mr.  Graham  testified  that  his  original  retainer  was  $2,000  per  month.  The  retainer  fee 
was  changed  in  2002  and  became  $800  per  month  until  December  31,  2008,  when  it 
changed  to  $100  per  week  from  Nelson  (Atcon  Plywood)  and  $100  per  week  from 
Vanerply. 

[144]  When  he  was  asked  why  he  charged  a  retainer  fee  for  the  balance  of  May  after  his 
resignation  dated  May  15,  2009,  he  testified  that  the  retainer  fee  had  nothing  to  do  with 
the  director's  fees.  He  billed  Atcon  Management  for  his  director's  fees  and  the  Atcon 
Group  for  his  retainers. 

[145]  Then,  something  very  strange  happened  which  Mr.  Graham  testified  was  an  error. 
He  sent  out  two  invoices  to  the  end  of  2009,  more  than  six  months  after  having  resigned 
as  a  director.  Both  are  dated  the  same  date,  the  31st  of  December,  and  are  the  equivalent 
of  the  $3,750  director's  quarterly  fees  except  that  they  are  for  work  as  an  advisor.  In  any 
event,  Mr.  Graham  explained  that  they  were  sent  out  by  his  wife  in  error  although  he 
assumes  full  responsibility  for  the  error. 

[146]  He  testified  that  on  February  24,  2010,  he  sent  an  e-mail  to  Lisa  Godin  the  account 
manager  at  Atcon  cancelling  the  two  invoices  because  he  did  not  think  that  Atcon. . . 

could  afford  that  type  of  money  at  this  time  and  that  I  had  thought 
that  I  had  earned  enough  money  from  them  and  to,  to  help  them 
through  this  difficult  time. 

Transcript  September  26,  2011 
[Page  1949] 

[147]  Clearly,  Mr.  Graham  felt  entitled  to  the  money  for  the  work  done  and  intended  to 
be  paid.  In  2010,  before  the  cancellation  e-mail  to  Ms.  Godin  by  Mr.  Graham,  the  two 
invoices  for  the  last  two  quarters  of  2009  had  been  approved,  as  initialed  in  the  lower 
right-hand  corner  by  Mr.  Tozer,  for  direct  payment  by  Vanerply  in  Sweden  but  were 
rejected  by  Vanerply  because  they  were  addressed  to  Atcon. 

The  letter  of  resignation 

[148]  The  letter  of  resignation  as  a  director  of  Vanerply  addressed  to  Atcon  to  the 
attention  of  Robbie  Tozer  dated  May  15th,  2009  is  self-explanatory:  Exhibit  42 
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ALAN  R.  GRAHAM 


Atcon  Management  Rexton  N.B. 

624  Newcastle  blvd.  Miramichi  N.B  May  15,  2009 

E1V  2L3 

Attention  Robbie  Tozer 
Dear  Robbie 

After  much  thought  I  wish  to  tender  my  resignation  as  a 
Director  for  Vanerply  AB  in  Otterbecken  Sweden,  effective 
today  May  15  2009.  I  do  this  with  much  reservation  as  you 
and  I  have  seen  much  success  in  Sweden  from  2002  when 
you  had  the  vision  to  take  ownership  of  a  bankrupt  company 
half  way  around  the  world  and  turn  it  into  the  largest  plywood 
producer  in  Sweden  [.] 

The  one  hundred  and  fifty  employees  there  have  seen  an 
uncertain  future  turned  into  a  bright  and  secure  employment 
opportunity  producing  the  highest  quality  product  in  all  of 
Europe.  Your  leadership  in  turning  this  company  into  a  real 
success  story  makes  me  proud  to  have  been  part  of  the  team 
that  has  made  it  possible.  As  the  financial  statements  for 
2008/09  are  not  yet  completed  I  will  still  sign  off  on  them 
when  they  are  completed  by  our  Swedish  auditors. 
Again  thank  you  for  including  me  in  this  company's  success 
and  I  wish  to  continue  our  close  friendship  with  you  and  your 
family[.] 

Sincerely, 

Alan  R.  Graham 

[149]  There  were  various  explanations  given  as  to  why  Mr.  Graham  resigned  from 
Vanerply.  He  testified  that  it  was  because  Atcon  was  not  paying  its  creditors  and  he  was 
being  approached  by  unpaid  creditors  because  of  his  association  with  Atcon.  It  was  a 
matter  of  his  reputation.  He  also  was  critical  of  the  long  delay  in  getting  his  own  accounts 
paid  and  testified  that  his  resignation  had  nothing  to  do  with  the  loan  guarantees: 

I  resigned  from  Atcon  because  of  my  reputation,  and  I  resigned 
from  Atcon  because  things  were  going  from  bad  to  worse  as  far 
as  money  he  [Robert  Tozer]  owed  everyone  in  the  country. 

Transcript  May  17,  2011 
[Page  1379] 
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[150]  There  was  another  rather  critical  admission  which  came  about  in  an  e-mail  to  Leo 
Persson  in  Sweden,  deputy  member  of  the  board  and  managing  director  of  Vanerply  AB, 
Exhibit  147: 


Amne:  Re:  Information 

Fran  :  Alan  &  Connie  Graham"<grahamexport@gmail.com> 
Datum:  Wed,  3  Mar  2010  12:36:21  -  0400 
Till:  Leo  Persson  <leo.persson@vanerply.se> 

Leo 

Since  I  gave  notice  to  Robbie  of  my  resignation  on  May  15th 
2009  can  you  also  inform  the  Swedish  Patent  and  Registration 
Office  (PRV)  That  I  am  officially  not  a  director  The  main  reason 
for  this  resignation  is  there  is  a  conflict  of  my  association  with 
the  Atcon  Group  here  in  Canada  and  I  do  not  want  it  to  become 
public  that  I  am  associated  with  Atcon  Please  send  me  your 
phone  number  so  we  can  talk  directly  and  be  assured  I  will  help 
you  in  anyway  I  have  great  pride  in  what  Vanerply  has 
accomplished  in  the  years  we  have  worked  together  As  a  friend  I 
am  available  to  talk  at  any  time 
Alan 

[151]  Mr.  Graham's  explanation  of  this  e-mail  referring  to  a  conflict  of  interest  was 
partly  as  follows: 

Q.  Is  that  statement  true? 

A.  Certainly.  Certainly  it  was.  After  it  came  out  in  the 
Legislature  and  I  was  slammed  all  over  the  thing  and  had  no  way 
of  defending  myself,  I  lived  as  a  private  citizen  for  some  11 
years  afterwards  and  got  accused  of  things.  And  people  hide 
behind  the  Legislative  process  and  be  able  to  make  statements 
and  I  had  no  way  of  defending  myself  unless  I  hired  lawyers  and 
so  on,  I,  I  was  very  concerned  about  that.  But  as  I  had  said  at 
the  outset,  that  was  not  the  reason  why  I  resigned  from  Atcon  in 
the  first  place,  which  was  because  they  owed  they  owed  so  much 
money.  But  when  it  came  to  this  I  was  very  concerned  because 
this  was  coming  out  in  the  Legislature  and  I  was,  yeah,  almost 
every  day  it  was. .  .1  was  in  the  press  and  I  didn't  appreciate  that 
because  over  my  31  years  as  a... as  a  politician  and  eight... and 
eight  elections  I  always  tried  to  maintain  a  —  oh,  I've  got  your 
papers  -  I  always  tried  to  maintain  a  bit  of  ethics  and  I  think  the 
history  would  show  that  that  I  did.  I  also  tried  to  raise  my  family 
the  same  way.  I  would  attack  a  political  party  in  the  Legislature 
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and  tear  strips  off  them,  but  I  always  believe  you  don't  attack  a 
person.  You  don't  get  personal  and  I  practiced  that  all  of  my  life 
and  I  wanted  to  do  that  again. 

Transcript  May  17,  2011 
[Pages  1429-1430] 

[152]  Mr.  Graham  was  concerned  that  he  was  being  targeted  as  having  a  conflict  of 
interest  and  he  wanted  to  refute  any  such  implication.  Recall  that  this  e-mail  to  the 
managing  director,  Mr.  Persson,  in  Sweden  in  February  2010  was  well  after  his  written 
resignation  dated  May  15,  2009,  which,  in  turn,  was  well  after  the  Order  in  Council  in 
March  2009  authorizing  the  $50  million  to  Atcon.  I  attempted  to  clarify  the  "conflict" 
issue  with  Mr.  Graham. 

THE  COMMISSIONER: . .  .what  did  you  mean  by  the  conflict? 
A.  Well,  I,  I  was  so  upset  and  my  wife  was  so  upset  and  her 
family  were.  And  even  my  other  kids,  my  daughter  was  calling 
saying,  you  know,  "Look,  Dad,  you're  in  the  paper  again. 
What's  going  on?"  and  so  on  and  so  forth  that  I  was  just  so  upset 
that  I  wanted  to  make  sure  that  there  was  no  conflict.  And  I  did 
put  the  word  "conflict"  in  there  because. .  .but  it  was  what  I  was 
reading  in  the  press  and  what  was  going  on  every  day  that  was 
concerning  me.  It  wasn't  the  matter  of,  look,  I'm  a  big  boy  and 
if  I  did  something  I'll,  I'll  accept  the  consequences,  but  I. .  .when 
you  get  mis-truths. .  .1  was  being  accused  of  a  conflict  that  wasn't 
there,  and  I  was  referring  to  that  conflict  that  I  was  being 
accused  of. 

Transcript  May  17,  2011 
[Page  1479] 

[153]  Mr.  Graham  was  quite  specific  about  his  efforts  to  distance  himself  from  anything 
political,  particularly  because  of  his  long-standing  association  with  the  federal 
government  nuclear  commission  on  which  he  was  and  has  been  commissioner  for  a 
number  of  years.  This  was  important  to  him.  He  wrote  letters  of  resignation  to  his  former 
political  party  organizations  and  stayed  away  from  provincial  politics.  He  was  of  the 
opinion  that  he  would  be  seen  as  politically  advising  his  son  if  he  did  not  dissociate 
himself  from  all  contact  with  the  Premier  except  for  festive  occasions.  Because  of 
differences  of  opinion  on  provincial  matters,  Mr.  Graham  also  decided  that  he  would 
avoid  talking  to  his  son  on  matters  controversial  or  otherwise. 

[154]  For  example  when  a  matter  arose  between  Atcon's  right  to  bid  on  construction 
work  in  New  Brunswick  in  competition  with  the  Road  Builders  Association  of  New 
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Brunswick  Inc.  he  advised  his  son  Andrew,  then  the  incoming  president  of  the 
Association: 

He  was... In  that  year  that  Atcon  got  the  loan  he  was  the 
incoming  president  and  he  called  me  on  a  couple  of  occasions 
and  said,  "What  do  I  do,  Dad?"  And  I  said,  "Look,  if  you  want  to 
talk  to  your  brother  about  whether  he  should  or  shouldn't,  that's 
up  to  you,  but  I'm  not  touching  it.  I  am  not  advising  Shawn  on 
anything  political  whatsoever." 

Transcript  May  17,  2011 
[Page  1434] 

[155]  The  March  26,  2009  Order  in  Council  disqualifies  Atcon  from  getting  road  jobs 
within  the  province  if  any  other  New  Brunswick  company  bids  on  the  job.  This 
prohibition  is  also  referred  to  in  a  Business  New  Brunswick  e-mail  dated  March  6,  2009. 

[156]  In  2008  Mr.  Graham  certified  to  the  Government  of  Canada  that  he  would  observe 
the  Ethical  Guidelines  for  Public  Office  Holders  and  Guidelines  for  the  Political 
Activities  of  Public  Office  Holders.  This  certificate,  Exhibit  154,  was  a  condition  of 
holding  office  federally. 

[157]  Without  the  New  Brunswick  government's  financial  assistance,  the  Atcon 
companies  could  not  succeed.  Behind  the  scenes  the  house  of  cards  was  already 
trembling.  Despite  other  desperate  measures  by  the  Executive  Council  and  many  other 
well  intentioned  efforts,  the  Atcon  empire  was,  inexorably,  on  the  verge  of  collapse, 
leaving  an  unemployment  crater  on  the  landscape  of  the  Miramichi. 

[158]  Alan  Graham  testified  that  he  had  nothing  to  do  with  the  guarantees  or  any  advice 
to  Atcon  about  them.  He  said  he  learned  about  the  guarantees  from  the  press.  He  testified: 

A.  No,  I'm  getting  into  fact  and  the  fact  is  —  and  I  want  it 
understood  and  I'm  on  the  record  under  oath  -  that  I  never 
discussed  the  Atcon  loan  with  Shawn  Graham  or  any  other  type 
of  government  activities  with  Shawn  Graham. . . 

Transcript  May  17,  2011 
[Pages  1438-1439] 

[159]  Mr.  Graham's  instinct  was  quite  accurate  when  he  zeroed  in  on  the  issue  of  a 
"conflict."  Nothing  that  he  did,  in  context,  pointed  to  a  conflict  initially  caused  by  him. 
However,  with  all  his  political  experience  and  savvy  it  is  astonishing  that,  when  he 
learned  of  the  guarantees,  he  did  not  see  that  although  he  originally  was  the  faultless 
participant  in  a  conflict  of  interest  he  was  also  the  legitimate  object  of  it;  decisions  had 
been  made  at  the  Executive  Council  level  that  gave  rise  to  the  opportunity  of  furthering 
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his  private  interest.  As  a  former  member  of  the  Executive  Council  he  seems  not  to  have 
recognized  that  financial  assistance  to  the  companies  from  whom  he  obtained 
engagement  as  a  director  and  consultant  would  benefit  him  and  put  his  son  in  a  potential 
conflict  of  interest  if  not  actual  conflict  once  the  applications  for  guarantees  were 
approved.  He  made  no  attempt  to  discuss  with  his  son  that  his  position  as  a  director  and 
paid  consultant  to  the  borrower  might  pose  a  problem  to  his  son. 

THE  PROBLEM 

[160]  What  evidence  connects  the  Premier  to  his  father's  association  with  Robert  Tozer, 
Atcon  and  Vanerply?  Should  he  reasonably  have  known  that  in  participating  in  making 
the  decision  to  provide  financial  assistance  to  the  Atcon  Group  of  companies  that  there 
was  the  opportunity  to  further  his  father's  private  interest? 

[161]  The  Atcon  Group  had  to  have  financial  assistance  from  the  province  in  order  to 
further  its  interests,  even  its  survival.  Alan  Graham  was  a  director  of  Vanerply  and  a  paid 
consultant  to  Atcon.  The  continued  operation  of  the  Atcon  companies  meant  that  Alan 
Graham's  position  and  income,  a  private  interest,  would  also  continue. 

4  A  member  shall  not  make  a  decision  or  participate  in  making  a 
decision  in  the  execution  of  his  or  her  office  if  the  member 
knows  or  reasonably  should  know  that  in  the  making  of  the 
decision  there  is  the  opportunity  to  further  the  member's  private 
interest  or  to  further  another  person's  private  interest.  [Emphasis 
added] 

THE  CONNECTIVE  TISSUE  -  References  to  Vanerply 

[162]  1.  The  July  22,  2010  written  unsworn  response  of  Premier  Graham  to  the  April  7, 
2010  affidavit  of  MLA  Claude  Williams  admits: 

Alan  Graham  was  a  Director  of  Vanerply  AB  for  approximately 
nine  or  ten  years  resigning  in  May  2009.  He  was  never  a 
shareholder.  1  had  no  knowledge  of  my  father's  responsibilities 
or  his  remuneration.  Alan  Graham  has  not  otherwise  been  a 
Director  or  Shareholder  of  Atcon  Group  during  any  period  since 
I  have  been  Premier  of  the  Province  of  New  Brunswick. 

[Underlining  in  original] 

[163]  2.  Premier  Graham  testified  that  he  had  known  Robbie  Tozer  since  the  early 
2000's;  that  his  brother,  Andrew  Graham,  worked  for  Mr.  Tozer's  company  for  a 
number  of  years;  that  his  father,  Alan  Graham,  worked  for  Mr.  Tozer  following 
Alan  Graham's  retirement  from  public  office  in  1998;  that  his  father  worked  for  a 
number  of  years  in  the  plywood  mill  in  Sweden  because  he  recalled  that  his  father 
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would  be  out  of  the  country  on  numerous  occasions  travelling  abroad.  (Transcript 
A,  pp.  1493-1494  Exhibit  Book,  Part  2). 

[164]  3.  Premier  Graham  testified  that  when  his  father  retired  he  replaced  him  as  MLA 
and  that  his  father  was  a  director  of  Vanerply  in  Sweden,  a  veneer  plywood 
company  owned  by  Robbie  Tozer,  the  owner  of  the  Atcon  Group  but  had  no 
knowledge  of  his  father's  remuneration.  (Transcript  B,  pp.  1527-1529  Exhibit 
Book,  Part  2). 

[165]   4.  Premier  Graham  testified  that  his  father  had  known  Robbie  Tozer  for  a  number 
of  years  as  a  friend  when  his  father  was  Minister  of  Natural  Resources.  Mr.  Tozer 
bought  the  old  Burchill  mill  and  that  is  where  the  acquaintanceship  started. 
(Transcript  C,  1534-1535  Exhibit  Book,  Part  2) 

[166]   5.  With  respect  to  his  father  being  a  director  of  Vanerply  the  Premier  testified: 

A.  There  was  no  potential  conflict  that  I  was  aware  of,  so  there 
was  no  thought  given  to  it. 

Q.  When  you  were  Premier  and,  and  by  2008  and  2009  what  was 
your  knowledge  as  to  whether  he  remained  a  director? 
A.  I  knew  that  he  was  no  longer  travelling  to  Sweden  so  I,  I 
thought  that  he  was  no  longer  involved  with  the  Atcon  Group. 

Transcript  May  25,  201 1 
[Pages  1533-1534] 

[167]  6.  Premier  Graham  made  a  false  assumption  that  his  father  was  no  longer 
involved  with  Vanerply  whereas  Alan  Graham  presumed  that  his  son  did  know. 
He  testified  as  follows: 

Q.  Okay.  We'll  come  back  to  that.  Was  your  son,  Shawn 
Graham,  aware  of  your  association  with  Vanerply? 
A.  1  would  presume  so  because  I'd  been  involved  with  Vanerply 
for  almost  10  years  and  he  would  have... when  we  first... when 
Vanerply  was  first  purchased,  I  spent... I  think  I  did  six  trips  to 
Sweden  in  six  months, . . . 

...And  yes,  I  mean  even  before  he  was... when  he  was  just  an 
MLA,  he  was  aware  that  his  father  would  be  in  Sweden  once  in  a 
while,  so  he  knew  that  that  was  going  on.  Yes. 
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[168]  7.  The  Premier  testified  that  he  had  no  concerns  about  being  the  chair  of  the 
Cabinet  meetings  dealing  with  Atcon.  He  testified  that  he 
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had  very  limited  knowledge  that  my  father  had  involved. .  .been 
involved  with  the  Atcon  Group.  I  knew  that  earlier  following  his 
retirement  he  was  involved  in  Sweden,  but  I  felt  that  the  Sweden 
operation,  that  it  had  no  impact  here  in  New  Brunswick  with 
New  Brunswick  operation.  We  never  discussed  any  of  the  work 
here  in  New  Brunswick.  I  knew  that  the  opposition  may  actually 
try  to  raise  the  issue  of  my  brother,  who  had  worked  for  the 
Atcon  Group  for  a  number  of  years  but  had  left  after  having,  I 
guess,  concerns  over  remuneration. 
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[169]  8.  Premier  Graham  testified  that  he  chaired  the  meetings  of  the  Executive  Council 
dealing  with  the  Atcon  financial  aid  and  when  he  was  asked  whether  any  civil 
servant  or  other  person  associated  with  Cabinet  suggested  he  step  aside,  he 
testified  as  follows  when  questioned  by  his  counsel  Allison  Whitehead,  Q.C.: 


A.  It  was  never  raised. 

Q.  What  benefit  or  opportunity  did  you  believe  the  granting 
of  these  loan  guarantees  relating  to  Tozer  and  his  companies 
in  2008  and  2009  bestowed  upon  your  father? 
A.  None  whatsoever. 

Q.  And  again,  what  knowledge  do  you  now  have  of 
remuneration  to  Mr.  Graham,  to  Alan? 
A.  I  have  no  knowledge  of  the  remuneration  that's  being 
received  or  was  received. 
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[170]  9.  With  respect  to  the  allegation  that  his  participation  in  Cabinet  on  the  decisions 
made  for  financial  assistance  to  the  Atcon  Group  gave  an  opportunity  to  further 
his  father's  private  interest,  the  Premier  said: 


So  when  these  decisions  were  made,  I  want  to  be  very  clear  that 
never  did  I  think  that  it  would... to  further  the  interests  of  a 
family  member. 
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[171]  10.  The  Premier  testified  that  he  was  not  aware  that  his  father  was  getting  paid  by 
Atcon  as  a  director  and  consultant  up  to  an  including  the  year  2010.  With  respect 
to  not  verifying  whether  his  father  was  a  director  of  Vanerply  he  testified: 
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Q.  But  you  can  understand  the  optics  of  this?  It  is  possible  to  do 
a  search  and  find  out  quite  easily  that  your  father  was  a  director 
of  Vanerply  and  when  that  search  was  done  it,  it,  obviously,  on 
its  face  appears  to  be  a  conflict. 

A.  Again,  the,  the  alleged  conflict  that  is  before  us  today  was 
raised,  you  know,  in  a  political  environment. 
Q.  Um-hmm. 

A.  We  were  getting  ready  to  go  into  an  election  campaign,  as 
you  appreciate.  But  the  decision  was  based  solely  on  helping  this 
company  as  a  number  of  companies. 
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[172]    11.  The  Premier  testified  that  [by  choice]  he  never  discussed  business  or  politics 
at  home: 

Many  of  the  decisions  that  were  made,  as  evidenced  by  the 
MECs  [Memorandums  to  Executive  Council]  and  the  decision  of 
the  Executive  Council  that  we're  going  to  look  at,  dealt  with 
Vanerply  directly  in  that  a  major  condition  was  that  you,  to  use 
the  words  of  the  MECs,  "monetize. . . 
A.  Um-hmm. 

Q.  "...the  Swedish  interests."  That  you  monetize  Brunway,  that 

this  money  was  to  come  back  in.  And  given  that  there  was  so 

much  involvement  of  Vanerply  in  the  decisions  to  help  Atcon 

did  you  not  feel  there  was  a  conflict  of  interest? 

A.  Well,  as  I  said,  we  never  discussed  politics  or  business  at 

home. . . 

Q.  Right. 

A.. .  .when  I  was  home.  So  I  was  never  under  any  impression  that 
my  father  was  still  involved  with  Vanerply.  I  want  to  be  very 
clear  that  the  decision  of  government  to  monetize  these,  we  were 
trying  to  minimize  the  risk. . . 
Q.  Mmm. 

A.. .  .for  the  rate  pay. .  .for  the  taxpayers. 
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[173]    12.  Why  did  he  not  call  his  father  and  ask  about  being  a  director  of  Vanerply? 

Q.  Right.  But  given  the  high  profile  nature  of  your  position  and 
given  the  fact  that  you  were  promoting  transparency  in 
government,  why  would  you  not  have  called  your  father  or  sent 
him  an  e-mail  and  said,  "Are  you  no  longer  involved  with 
Vanerply?  This  could  get  embarrassing."  Why,  why  didn't  you 
do  that? 

A.  And  as  a  family  we  made  a  decision,  you  know,  not  to  talk 
politics,  not  to,  you  know  -  and  we  tackled  some  pretty  big 
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issues  -  and  I  wanted  to  respect  that  level... and  I  also  had 
confidence  in  my  father  that  he  would  take  any  appropriate 
decisions  if  there  was  any  at  any  point  in  time.  So,  you  know,  I,  I 
based  these  decisions  on  the  information  that  I  had  and  I  want  to 
be  very  clear  that  when  it  was  raised  in  the  Legislature  we  took 
immediate  steps  to  find  the  answer  to  the  question  and  that's 
when  we  were  informed  that  he  was  no  longer  involved  with 
Vanerply,  that  he  had  made  the  decision  to  step  down  so  we  felt 
that  we'd  answered  that  question  appropriately. 
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[174]  13.  The  presence  of  Vanerply  as  an  Atcon  asset  was  prominently  before  the 
Executive  Council  under  the  chairmanship  of  Premier  Graham  as  early  as  April  3, 
2008,  when  Atcon  sought  assistance  to  guarantee  "the  repayment  of  a  loan"  not  to 
exceed  $13,362,845.  This  turned  out  to  be  a  three-year  guarantee  for  a  letter  of 
credit.  Business  New  Brunswick  recommended  that  Atcon  not  be  permitted  to 
make  any  further  requests  for  financial  assistance  until  the  guarantee  was 
released.  (Exhibit  118,  Privileged) 


"VANERPLY"  AT  THE  EXECUTIVE  COUNCIL 

[175]  Atcon's  request  for  $50  million  in  financial  aid  by  the  Atcon  Group  was  pursued 
through  2009  and  2010. 

(1)  March  13,  2009,  the  New  Brunswick  Industrial 
Development  Board  recommended  that  the  Executive 
Council  assist  Atcon  provided  Atcon  agree  to  ten 
conditions  including  the  sale  of  Vanerply  as  follows:  An 
undertaking  to  sell  or  otherwise  monetize  the  Swedish 
assets  as  quickly  as  possible,  but  in  no  event  later  than  July 
31,  2010,  with  all  proceeds  being  applied  to  the  Minister's 
guaranteed  loans.  The  Minister  is  to  be  provided  with 
monthly  progress  reports  from  the  firm  which  has  been 
engaged  to  sell  the  assets,  and  the  company  shall  undertake 
not  to  reject  any  offer  of  $18  million  or  more.  Atcon  was 
described  as  high  risk. 

(2)  March  26,  2009,  the  Executive  Council  dealt  with  Atcon's 
$50  million  dollar  request  for  financial  assistance  being  $10 
million  to  complete  a  building,  $20  million  to  pay  out 
McKenna  Gale's  18-20%  high  interest  and  $20  million  for 
operating  capital.  The  Board  of  Management  said  that 
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assistance  should  include  selling  or  otherwise  monetizing 
Vanerply  assets.  Atcon  was  described  in  the  Memorandum 
to  Executive  Council  by  Business  New  Brunswick  as  high 
risk  which  also  stated: 

•  Atcon  is  a  major  employer  in  the  area  with 
an  annual  payroll  of  some  $70  million,  and 
the  company's  employment  efforts  have 
gone  unrecognized  as  most  of  the  work  is 
taking  place  in  Alberta  and  northern  Canada. 

•  80  percent  of  Atcon's  revenues  are  derived 
through  Atcon  Construction,  a  sector  not 
normally  supported  by  BNB.  Provision  of 
assistance  to  Atcon  may  result  in  requests 
from  other  construction  companies. 

•  The  vast  majority  of  the  construction 
revenues  are  generated  outside  of  New 
Brunswick,  using  NB  labour  and  generating 
wealth  for  New  Brunswickers  and  tax 
revenues  for  NB. 

•  Inability  of  the  company  to  access  credit 
will  limit  the  company's  operations  and 
could  lead  to  a  major  downsizing  of  the 
company.  The  company's  current  $40 
million  operating  line  of  credit  is  fully 
extended.  The  company  is  already  in  the 
process  of  reducing  its  fixed  overhead 
expenses. 

•  Atcon  is  confident  that  it  can  achieve  its 
2009  forecast  of  $279  million  in  revenues 
and  pre-tax  profit  of  $22  million.  However, 
Atcon's  profitability  in  recent  years  has  been 
marginal.  An  independent  review  of  the 
company's  balance  sheet  assets  to  ensure 
that  there  are  no  hidden  losses  is 
recommended  prior  to  providing  assistance. 

•  Atcon  has  a  dismal  record  of  meeting  its 
payment  obligations  to  BNB. 


•  The  recent  acquisition  (by  lease)  of  a 
corporate  jet  will  create  a  perception  issue  if 
assistance  is  provided. 

•  The  requested  $10  million  to  complete  the 
Atcon  Industrial  Services  project  in 
Miramichi  has  been  necessitated  by  a  $9 
million  cost  over-run  of  an  $11  million 
project.  This  resulted  from  the  company's 
decision  to  expand  the  scope  (and  cost)  of 
the  proposed  project  without  the  knowledge 
of  BNB  and  without  securing  the  required 
financing  to  fund  the  incremental  work. 

•  The  requested  $20  million  working  capital 
guarantee  relates  primarily  to  requirements 
associated  with  construction  activities  (a 
sector  not  normally  supported  by  Business 
New  Brunswick). 

•  The  company  continues  to  embark  on 
projects  beyond  its  financial  capabilities  and 
then  seeks  provincial  support  after  the  fact. 

•  Accounts  payable  over  90  days  old 
amounted  to  $26  million  in  February,  2009. 
Ongoing  supplier  credit  will  be  essential. 

(3)  On  April  23,  2009,  the  $50  million  dollar  guarantee  was 
again  before  the  Executive  Council  chaired  by  Premier 
Graham  to  modify  the  $20  million  dollar  operating  loan  on 
the  Bank  of  Nova  Scotia's  insistence  from  revolving  credit 
to  a  four  year  term  loan,  a  benefit  to  Atcon  but  riskier  for 
the  province.  Vanerply  is  again  mentioned:  "...sell  or 
otherwise  monetize  the  Swedish  assets  as  quickly  as 
possible... the  Minister  is  to  be  provided  with  monthly 
progress  reports  from  the  firm  which  has  been  engaged  to 
sell  the  assets..."  Risk  assessment:  High. 

(4)  June  4,  2009,  the  Executive  Council  under  the  chairmanship 
of  Premier  Graham  dealt  with  an  amendment  concerning 
competition  in  the  province  between  Atcon  and  other 
contractors.  Again  the  sale  of  Vanerply  was  in  the  material 
to  be  dealt  with  by  the  Cabinet. 


(5)  August  13,  2009,  as  Atcon's  financial  woes  continued,  the 
Executive  Council  under  the  chairmanship  of  Premier 
Graham  approved  a  change  so  that  $2  million  designated 
for  capital  projects  be  disbursed  for  working  capital.  On 
Schedule  "E",  Vanerply  is  prominently  shown  on  the  first 
line  of  Atcon  Group  Inc.'s  holdings. 

(6)  September  2,  2009,  Business  New  Brunswick  and  the 
Board  of  Management  rejected  Atcon's  restructuring 
request  to  release  security  held  by  Business  New 
Brunswick  in  favour  of  the  Bank  of  Nova  Scotia.  The 
security  in  question  was  the  Brun-Way  contract  worth 
about  $8  million  and  Vanerply  worth  about  $25  million. 
Chair  of  the  meeting  was  Premier  Graham. 

(7)  September  11,  2009  the  Cabinet  reversed  its  September  2 
decision.  The  Bank  of  Nova  Scotia  would  i)  rank  in  first 
position  for  Bank  advances  in  excess  of  $28.5  million;  ii) 
share  security  with  the  Province  on  a  50/50  basis  for 
operating  loan  amounts  between  $10  million  and  $28.5 
million;  and  iii)  release  all  of  the  security  to  the  Province 
once  the  guaranteed  Bank  loan  is  reduced  by  $10  million. 
The  attendance  record  for  this  meeting  was  missing  but  the 
Premier  testified  that  if  he  was  present,  he  chaired  the 
meeting.  The  former  Clerk  of  the  Executive  Council,  David 
Ferguson,  testified  that  the  Premier  was  present  and  chaired 
the  meeting  of  September  11,  2009.  (Transcript  April  5, 
2011,  page  1122) 


ANALYSIS 

[176]  In  defense  of  the  allegation  that  he  breached  s.  4  of  the  Members'  Conflict  of 
Interest  Act  by  participating  in  the  granting  of  guarantees  Premier  Graham  relies  upon 
several  arguments  that  can  be  summarized  as  follows: 

1.  There  is  no  evidence  that  he  benefited  directly  or  indirectly 
by  way  of  furthering  his  own  private  interest. 

2.  He  was  unaware  of  his  father's  involvement  with  Vanerply 
or  the  Atcon  Group. 

3.  The  private  interest  of  his  father,  Alan  Graham,  is  excluded 
under  the  Act  because  his  father  was  one  of  a  broad  class  of 
persons  who,  like  all  other  Atcon  employees,  would  benefit 
in  the  continuation  in  business  of  the  Atcon  companies. 

4.  That  s.  41(3)  of  the  Act  concerning  triviality,  inadvertence 
and  an  error  in  judgment  made  in  good  faith  may  apply. 
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[177]  I  agree  with  the  Premier's  argument  that  there  is  no  evidence  before  the  inquiry  that 
he  benefited  directly  or  indirectly  due  to  his  participation  in  presiding  over  the  numerous 
meetings  of  the  Executive  Council  in  granting  guarantees  to  the  Atcon  Group  in  2008, 
2009  and  2010.  Even  to  argue  that  he  might  benefit  indirectly  on  a  father-son  basis  is 
tenuous  and  unconvincing. 

[178]  In  order  to  deal  with  the  question  of  whether  his  participation  in  the  granting  of 
guarantees  provided  the  opportunity  to  further  the  private  interest  of  his  father,  it  is 
necessary  to  revisit  the  pertinent  sections  in  play  alleging  the  breach. 

Conflict  of  interest 

4  A  member  shall  not  make  a  decision  or  participate  in  making  a 
decision  in  the  execution  of  his  or  her  office  if  the  member 
knows  or  reasonably  should  know  that  in  the  making  of  the 
decision  there  is  the  opportunity  to  further  the  member's  private 
interest  or  to  further  another  person's  private  interest. 

Stripped  of  its  incidental  wording,  s.  4  becomes: 

A  member  shall  not  participate  in  making  a  decision  in  the 
execution  of  his  office  if  the  member  reasonably  should  know 
that  in  the  making  of  the  decision  there  is  the  opportunity  to 
further  another  person's  private  interest. 

Principles 

[179]  A  former  Conflict  of  Interest  Commissioner,  the  late  the  Honourable  Stuart  G. 
Stratton  Q.C.  in  a  report  absolving  Margaret-Ann  Blaney,  December  5,  2000,  stated  at 
page  6: 

I  would  recommend  that  Members  not  forget  that  the  primary 
objective  and  purpose  for  the  enactment  of  the  Members' 
Conflict  of  Interest  Act  was  to  enhance  public  confidence  in  the 
integrity  of  government  and  its  office  holders  by  the  prohibition 
of  conflicts  between  the  Member's  office  and  powers  and  the 
Member's  private  interest. 

[180]  The  Premier  testified  that  he  presided  over  the  meetings  of  the  Executive  Council 
and  that  he  supported  the  guarantees  in  favour  of  the  Atcon  Group.  The  question  to  be 
answered  is  whether  the  evidence  demonstrates  that  the  Premier  reasonably  should  have 
known  that  his  participation  opened  up  the  opportunity  to  further  his  father's  private 
interest  in  the  continued  operation  of  the  Atcon  Group. 

[181]  The  evidence  is  that  the  Premier  knew  that  Alan  Graham  was  a  personal  friend  of 
Robert  Tozer  and  did  business  with  Robert  Tozer  and  his  Atcon  companies  after  Mr. 
Graham  retired  from  many  years  as  a  high  ranking  government  member  where  he  had 
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served  as  Minister  of  Natural  Resources  and  Energy  and  Deputy  Premier  of  the  Province. 
The  Premier  also  knew  that  his  father  had  been  a  director  of  Vanerply  in  Sweden,  an 
Atcon  related  company  and  that  the  Premier's  brother,  Andrew,  had  worked  for  Atcon. 

[182]  Thanks  to  the  work  of  Alan  Graham  the  Vanerply  company  was  one  of  the 
profitable  companies  in  the  Atcon  Group.  It  was  mentioned  by  name  or  its  Swedish 
location  in  every  one  of  the  presentations  of  the  $50  million  Atcon  claim  for  financial 
assistance.  Vanerply  was  particularly  singled  out  several  times  as  its  value  was 
recognized  either  to  monetize  its  worth  for  sale  purposes  or  to  use  the  asset  as  a  tool  in 
order  to  persuade  the  Bank  of  Nova  Scotia  to  advance  more  funds  to  Atcon. 

[183]  The  Premier  testified  that  although  he  knew  that  his  father  had  been  a  director  of 
Vanerply  in  the  early  2000's  he  "thought"  that  he  was  no  longer  involved  because  his 
father  was  not  travelling  to  Sweden  any  more.  The  operative  word  is  "thought": 

Q.  As,  as  Premier  and  as  a  member  of  the  Cabinet,  what,  if  any,  consideration 
did  you  give  to  any  possible  conflict  you  had  as  a  result  of  your  father  being  a 
director  of  Vanerply? 

A.  There  was  no  potential  conflict  that  I  was  aware  of,  so  there  was  no  thought 
given  to  it. 

Q.  When  you  were  Premier  and,  and  by  2008  and  2009  what  was  your 
knowledge  as  to  whether  he  remained  a  director? 

A.  I  knew  that  he  was  no  longer  travelling  to  Sweden  so  I,  I  thought  that  he 
was  no  longer  involved  with  the  Atcon  Group. 

Transcript  May  25,  2011 
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[184]  Despite  what  the  Premier  thought,  or  did  not  think,  an  e-mail  from  Alan  Graham  to 
Leo  Persson  of  Vanerply  dated  May  30,  2008  showed  that  he  was  still  traveling  to 
Sweden  in  2008.  This  is  the  same  year  the  Executive  Council  granted  a  guarantee  of  more 
than  $13  million  to  the  Atcon  Group:  E-mails  received  from  Ernst  &  Young  between 
Alan  Graham  &  Leo  Persson  Exhibit  Book,  Part  2. 

Amne:  Re  :  Sale  press 

Fran:  "Alan  &  Connie  Graham"  <grahamexport@  gmail.com> 

Datum:  Thu,  5  Jun  2008  09: 14:39  -  0300 

Till:  "Leo  Persson"  <leo.persson @ vanerply.se> 

Leo 

Sorry  if  I  sounded  a  little  impatient  on  the  issue  but  it  is 
important  to  get  rid  of  the  press  now  as  we  will  have  to  get  it  out 
of  the  plant  this  year 
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As  for  Paul  I  appreciate  the  effort  he  has  been  providing  but  he 

must  work  harder  to  get  it  moved 

Please  keep  me  posted 

Regards 

Alan 

On  Fri,  May  30,  2008  at  10:59  AM,  Leo  Persson 
<leo.persson @ vanerply. se>  wrote: 

You  have  got  the  answer  from  Paul  regarding  the  press.  Alan, 
Fm  little  surpriced  for  second  e-mail  to  Paul.  Both  Paul  and  I 
would  like  to  sell  the  press,  no  question  about  that. 
Paul  still  in  the  payroll  and  I  give  him  some  time  to  look  after 
other  emplyment.  If  not  we  have  to  reduce  him  and  he  know  that. 

Have  a  need  week-end 
Leo  Persson 

Alan  &  Connie  Graham  skrev: 
Leo 

Can  you  give  me  an  update  on  the  sale  of  the  press  at  Swedlam? 
We  will  have  to  get  it  moved  this  summer  and  the  sale  directly  is 
the  preferable  way  to  go 

Gerald  needs  the  space  where  it  is  and  is  getting  very  impatient 
at  the  slowness  we  are  moving 

Have  you  got  an  answer  for  me  on  whether  the  Swedish 
Development  Crop  can  finance  it  if  it  is  sold  out  of  the  country? 
Also  what  is  status  of  Paul  is  he  still  on  payroll  or  have  you 
given  him  his  notice  to  look  for  other  employment?  We 
discussed  these  issues  back  in  January  when  I  was  in  Sweden 
and  I  would  like  to  follow  up  for  Robbie 
Please  advise 

Alan  [Emphasis  added] 

SILENCE  IS  GOLDEN— OR  IS  IT? 

[185]  He  did  not  speak  to  his  father  about  politics  and  his  father  did  not  speak  to  him 
about  politics.  Both  categorically  denied  that  either  spoke  to  the  other  about  the  Atcon 
guarantees.  Similarly  Robert  Tozer  did  not  speak  to  his  company's  director,  person  on 
retainer  and  paid  consultant,  Alan  Graham,  and  Alan  Graham  did  not  speak  to  Robert 
Tozer  about  the  loan  guarantees  according  to  their  respective  testimonies. 

[186]  The  code  of  political  silence  between  the  father  and  son  was  initiated  between  them 
independently  and  for  the  purpose  of  family  peace  and  unity.  Although  the  alleged  breach 
of  the  Act  has  a  political  background  the  breach  is  an  allegation  of  a  conflict  of  interest 
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involving  seasoned  veterans  at  the  highest  level,  not  a  case  where  proprieties  of  silence 
between  them  could  or  should  dominate. 

[187]  Supposing  the  mutual  understanding  of  silence  persisted,  it  would  have  been  quite 
simple  for  the  Premier  to  instruct  or  request  that  one  of  his  assistants,  colleagues  or  public 
servants  verify  that  his  father  was  or  was  not  involved. 

[188]  In  a  further  alternative,  access  to  s.  30  of  the  Act  was  available  to  ask  the 
Commissioner  for  advice  on  whether  the  facts  raised  a  potential  conflict  of  interest. 

[189]  Given  the  history  of  Alan  Graham  and  the  Tozer  Atcon  Group  known  to  the 
Premier,  including  the  fact  that  the  Premier  knew  that  at  one  time  his  father  was  a 
director  of  Vanerply,  it  is  unreasonable  to  assume  that  a  Member  of  the  Legislative 
Assembly  charged  with  the  duty  of  avoiding  certain  decisions  in  the  execution  of  his 
office  as  set  forth  in  section  4  of  the  Members '  Conflict  of  Interest  Act  does  not  have  any 
responsibility  to  verify  the  current  status  of  the  individual  in  question,  his  father,  and  that 
person's  private  interest.  There  was  a  duty  on  the  Premier  to  exercise  due  diligence  in 
verifying  the  status  of  his  father's  relationships  in  the  Atcon  Group. 

[190]  Earlier  I  had  discounted  the  direct  knowledge  aspect  of  the  Premier  when  I  reduced 
section  4  to  its  essentials  with  respect  to  the  alleged  breach.  The  real  question  was 
whether  in  participating  in  the  decision  he  "reasonably  should  know"  it  gave  rise  to  the 
opportunity  to  further  his  father's  private  interest.  To  "reasonably  should  know"  adds  a 
whole  new  dimension  to  the  member's  responsibility.  The  test  is  objective.  What  would  a 
reasonable  person,  possessed  of  the  facts  known  to  the  member  at  the  time,  conclude?  In 
determining  his  obligation  under  s.  4  what  was  the  Premier's  obligation,  if  any,  to  verify 
the  current  status  of  his  father's  relationship  to  the  Atcon  file,  knowing  the  previous 
history  established  by  the  evidence? 

[191]  I  find  that  Shawn  Michael  Graham,  the  Member  of  the  Legislative  Assembly,  in 
question,  given  the  facts  known  of  the  earlier  relationship  between  Alan  Graham,  Robert 
Tozer  and  Vanerply  and  the  Atcon  companies,  had  an  obligation  to  verify  the  subsequent 
status  of  Alan  Graham's  position  with  the  Atcon  Group  seeking  guarantees  of  $50 
million.  When  a  person  is  possessed  of  certain  historical  facts  and  then  makes  an 
assumption,  without  any  attempt  at  verification,  the  person  runs  the  risk  that  the  ill- 
founded  assumption  is  dead  wrong. 

[192]  I  resist  the  argument  of  counsel  to  the  inquiry  that  the  Premier  was  willfully  blind. 
In  minimizing  his  previous  knowledge  based  upon  an  erroneous  assumption,  the  Premier 
reasonably  should  have  known  that  he  was  sailing  close  to  the  wind  and  possibly  could 
be  caught  up  in  a  finding  of  willful  blindness  or  even  something  just  short  of 
recklessness. 

[193]  The  evidence,  however,  does  not  satisfy  the  proof  required  to  show  that  the  Premier 
was  willfully  blind  when  he  failed  to  pursue  the  current  status  of  his  father's  association 
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with  Vanerply  and  the  Atcon  Group.  However,  his  dereliction  amounts  to  a  high  level  of 
blindness  approaching  indifference. 

SECTION  41(3)  BREACH:  TRIVIAL  OR  INADVERTENT  OR  ERROR  OF 
JUDGMENT 

41(3)  If  the  Commissioner  determines  that  a  breach  occurred 
although  the  member  took  all  reasonable  measures  to  prevent  it, 
or  that  a  breach  occurred  that  was  trivial  or  committed  through 
inadvertence  or  an  error  of  judgment  made  in  good  faith,  the 
Commissioner  shall  so  state  in  the  report  and  shall  recommend 
that  no  sanction  be  imposed. 

[194]  The  Premier's  testimony  that  he  did  not  give  his  participation  in  the  decisions  any 
thought  negatives  the  argument  that  a  breach  of  s.  4  was  trivial,  inadvertent  or  an  error  of 
judgment  made  in  good  faith  under  s.  41(3).  Having  given  it  no  thought,  as  he 
reasonably  should  have,  it  cannot  be  unintentional.  The  evidence  also  establishes  that  he 
reasonably  should  have  known  that  the  opportunity  to  further  his  father's  financial  and 
business  interests  existed.  The  Premier's  failure  to  check,  based  upon  the  facts  already  in 
his  possession,  negatives  the  good  faith  argument.  He  could  easily  have  ascertained  the 
conflict  and  taken  preventative  action.  It  was  his  responsibility.  He  chose  not  to  know 
when  he  reasonably  should  have. 

[195]  What  would  the  Premier  have  learned  if  he  had  spoken  to  his  father  to  verify  the 
current  status  of  his  father  with  respect  to  Vanerply?  He  would  have  learned  that  not  only 
was  his  father  still,  after  nine  or  ten  years,  a  director  of  Vanerply,  he  was  on  retainer  with 
various  Atcon  companies  and  was  a  paid  consultant  with  Vanerply  and  other  Atcon 
companies,  the  very  companies  that  were  applying  for  loan  guarantees  of  $50  million. 
Depending  upon  when  the  Premier  checked  with  his  father  he  would  have  found  out  that 
despite  Alan  Graham's  letter  of  resignation  from  Vanerply  dated  May  15,  2009, 
addressed  to  Atcon  Management  that  he  had  not  resigned  from  his  retainer  and  consulting 
positions  with  the  Atcon  Group  and  that  he  was  still  regularly  involved  with  the 
management  of  Vanerply. 

[196]  Alan  Graham  was  fully  active  in  2008  when  the  Deh  Cho  Bridge  guarantee  for  in 
excess  of  $13-million  was  granted  and  in  2009  until  his  letter  of  resignation.  After  his 
letter  of  resignation  he  was  still  on  retainer  and  acting  as  a  consultant  for  Atcon 
companies.  It  is  disturbing  that  when  Alan  Graham  was  asked  by  a  representative  of  the 
Premier  whether  he  was  still  a  director  of  Vanerply  and  he  produced  a  copy  of  his  May 
15,  2009  letter  of  resignation  addressed  to  Atcon  Management,  he  did  not  inform  the 
representative  that  he  remained  involved  with  the  Atcon  Group  the  rest  of  2009  to  the 
extent  of  billing  up  to  and  including  December  3 1  although  he  testified  that  these  were 
submitted  in  error  and  the  two  December  31,  2009  billings  were  cancelled  by  him 
February  24,  2010.  By  submitting  the  December  2009  invoices  he  must  certainly  have 
believed,  at  the  time,  that  he  was  entitled  to  the  money  despite  his  subsequent  change  of 
mind. 
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[197]  In  failing  to  follow  up  with  his  father  about  the  father's  current  status  and  thus 
satisfy  the  obligation  of  what  a  reasonable  person  should  know  about  the  Cabinet 
decisions  being  made  the  Premier  remained,  of  his  own  choosing,  passively  uninformed. 
This,  in  my  opinion,  places  the  facts  of  the  alleged  breach  in  a  category  governed  by  the 
objective  evidence  of  a  person  who  reasonably  should  have  known  that  his  participation 
gave  rise  to  the  opportunity  of  furthering  the  financial  and  business  interests  of  his  father. 

THE  BROAD  CLASS  OF  PERSONS 

[198]  One  of  the  arguments  presented  is  that  s.  4  has  not  been  breached  because  any 
private  interest  of  Alan  Graham  that  was  being  furthered  was  to  him  as  one  of  a  broad 
class  of  persons.  The  contention  is  that  the  assistance  given  through  the  guarantees 
provided  money  so  that  the  Atcon  Group  could  stay  in  business  and  pay  their  employees. 
The  definition  section  defines  "private  interest"  by  describing  what  it  is  not: 

S.  1  In  this  Act... 

"private  interest"  does  not  include  an  interest  in  a  matter 

(a)  that  is  of  general  public  application, 

(b)  that  affects  a  person  as  one  of  a  broad  class  of  persons,  or 

(c)  that  concerns  the  remuneration  and  benefits  of  a  member  or  an 
officer  or  employee  of  the  Assembly; 

[199]  In  2009  the  number  of  personnel  had  fallen  to  about  360.  The  argument  is  that  Alan 
Graham  falls  within  a  "broad  class  of  persons"  affected,  that  is,  he  would  be  one  of  at 
least  360  people  employed  or  receiving  remuneration  from  Atcon.  The  flaw  in  the 
argument  is  that  Alan  Graham  was  not  in  the  broad  class  described.  He  was  not  an 
employee  with  various  wage  deductions  and  contributions  to  employee  plans.  He  was  in 
an  exclusive  class  of  directors  with  only  Robert  Tozer  and  one  or  two  Swedish  personnel 
as  required  by  Swedish  law.  Similarly,  he  was  unique  in  that  he  was  on  retainer  and  was  a 
paid  consultant. 

[200]  There  has  been  a  tendency  by  commissioners  to  give  the  words  "broad  class"  an 
expansive  interpretation,  and  rightly  so,  but  not  an  exaggerated  one.  Mr.  Graham  was  in 
an  exclusive  group  of  a  few  as  directors,  or  one  as  a  consultant,  and  cannot  by  some 
mental  by-pass,  be  arbitrarily  included  in  the  broad  class  as  argued. 

[201]  What  should  the  Premier  have  done  with  the  knowledge  that  his  father  was  a 
director  of  Vanerply,  on  retainer  and  an  Atcon  consultant? 

[202]  First,  let  me  make  it  clear,  it  would  be  a  conflict  of  interest  if  the  Premier 
reasonably  should  have  known  that  in  participating  in  the  decisions  granting  financial 
assistance  to  Atcon  Holdings  Inc.  for  which  his  father  was  a  Vanerply  director  or  an 
Atcon  company  consultant  or  on  retainer  with  Vanerply  or  any  Atcon  company  there  was 
the  opportunity  to  further  the  father's  private  interest. 
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[203]  In  coming  to  this  conclusion  I  am  focusing  on  the  year  2009  and  specifically  the 
Order  in  Council  2009-130  of  March  26  and  subsequent  changes  to  the  financing. 

[204]  There  is  a  well-recognized  procedure  for  any  Cabinet  minister  who  finds  him  or 
herself  in  a  conflict  of  interest  position.  The  procedure  is  set  forth  in  s.  15  of  the 
Members'  Conflict  of  Interest  Act.  The  minister  asks  the  Premier  to  appoint  another 
minister  to  handle  the  matter  in  contention.  Simply  put,  the  Premier  himself  would 
request  another  minister  to  chair  the  Executive  Council  for  any  matters  involving  the 
Atcon  related  companies  while  his  father  was  still  involved  in  any  of  the  capacities  of 
director,  person  on  retainer  or  consultant.  The  appointment  itself  would  be  made  under  s. 
3  of  the  Executive  Council  Act. 

[205]  Given  the  knowledge  of  the  Premier  in  2009  of  the  history  of  his  father's 
government,  professional,  personal,  social  and  business  association  with  Robert  Tozer 
and  his  companies  stretching  back  to  the  time  his  father  was  a  Cabinet  minister  and,  in 
particular,  following  his  retirement  from  his  political  career;  and  given  the  knowledge 
that  the  Premier  possessed  of  his  father's  position  as  a  director  of  Vanerply;  given  the 
imperative  introductory  wording  of  s.  4  (a  member  shall  not);  and  given  the  objective  test 
wording  of  s.  4  (if  the  member. . .  reasonably  should  know)  I  find,  for  the  reasons  given  in 
this  report,  that  Premier  Graham  was  in  a  conflict  of  interest  when  he  participated  in  the 
Executive  Council  decision,  to  wit,  Order  in  Council  2009-130  dated  March  26,  2009 
providing  financial  assistance  to  Atcon  Holdings  Inc.  thus  giving  the  opportunity  to 
further  his  father's  private  interest  as  a  director,  consultant  and  person  on  retainer.  I  am 
satisfied  that  the  preponderance  of  evidence  before  me  firmly  establishes  the  breach  of 
section  4. 

[206]  Having  found  that  the  former  Premier  was  in  a  conflict  of  interest  were  there 
mitigating  circumstances  that  would  explain  his  departure  from  the  norm?  I  think  there 
were.  In  his  testimony  he  referred  to  the  pressures  of  the  position,  the  pressures  to  help 
the  Miramichi  devastated  by  the  loss  of  its  traditional  industries.  He  illustrated  his 
concerns  by  reference  to  a  policy  shift  from  job  creation  to  job  retention.  He  emphasized 
that  his  focus  was  never  on  his  father  but  on  saving  jobs  because  the  government  was 
seen  in  this  case  as  the  financial  source  of  last  resort.  There  was  not  only  overwhelming 
pressure  from  his  Miramichi  and  north  shore  colleagues  to  help  the  area  and  a  local 
company,  there  was  pressure  from  the  media  to  do  something.  It  was  a  time  when  the 
global  economy  was  rapidly  deteriorating  and  he  was  deeply  involved  in  negotiations 
with  the  Province  of  Quebec  over  the  sale  of  NB  Power.  He  also  took  into  account  that 
political  pressure  from  the  opposition  was  mounting  as  the  fixed  date  for  a  provincial 
election  loomed  and  the  dissatisfaction  against  his  government  was  nothing  more  than 
political  posturing.  One  final  note  in  his  favour,  which  is  not  insignificant,  is  that  he  has 
retained  his  seat  and  left  the  consequences  of  his  conflict  of  interest  to  be  decided  by  his 
peers. 

[207]  As  pointed  out  earlier  in  my  report,  Premier  Graham  and  his  counsel  cooperated 
fully  in  the  investigation  and  inquiry  and  without  hesitation. 
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[208]  There  is  no  doubt  that  the  Executive  Council  had  the  power  to  authorize  the 
guarantees  even  in  the  face  of  the  opinion  and  evidence  of  Business  New  Brunswick's 
personnel.  That  is  the  business  of  government  and  governing.  It  may  well  be  that,  given 
the  legal  wisdom  of  the  day  against  disclosure,  Business  New  Brunswick's  embarrassing 
reasons  for  opposition  to  the  guarantees  would  never  have  seen  the  light  of  day;  but  they 
have! 

[209]  Having  reviewed  all  of  the  evidence  obtained  over  the  past  months  I  have 
concluded  that  the  advancement  of  the  personal  interest  of  Alan  Graham  was  incidental 
to  the  granting  of  the  financial  assistance  to  the  Atcon  Group.  Rightly  or  wrongly  the  $50 
million  was  going  to  be  given  to  the  Tozer  companies  regardless  of  any  unproven 
influence  that  the  father  could,  did  or  might  have  had.  Whether  the  same  amount  of 
enthusiasm  would  have  exerted  itself  at  the  Cabinet  level  if  the  Premier  had  stepped 
aside,  as  he  should  have  and  not  presided  over  the  meetings,  is  a  matter  of  conjecture. 

SANCTIONS 

41(1)  Where  the  Commissioner  conducts  an  investigation  under 
section  37  and  finds  that  a  member  has  breached  any  of  sections 
4  to  6,  8  to  11  or  13  to  17,  inclusive,  or  has  failed  to  file  a  gift 
disclosure  statement,  a  private  disclosure  statement  or  a 
statement  of  material  change  within  the  time  provided  by  this 
Act  or  has  failed  to  disclose  relevant  information  in  that 
statement,  the  Commissioner  may  recommend 

(a)  that  the  member  be  reprimanded, 

(b)  that  the  Assembly  impose  a  penalty  on  a 
member  in  an  amount  recommended  by  the 
Commissioner, 

(c)  that  the  member's  right  to  sit  and  vote  in  the 
Assembly  be  suspended  for  a  specified 
period  or  until  the  fulfillment  of  a  condition, 
or 

(d)  that  the  member  be  expelled  from 
membership  in  the  Assembly  and  the 
member's  seat  be  declared  vacant. 

41(2)  The  Commissioner  may  also  recommend  the  alternative  of 
a  lesser  sanction  or  no  sanction  if  the  member  carries  out  the 
recommendations  in  the  report  to  rectify  the  breach. 

41(3)  If  the  Commissioner  determines  that  a  breach  occurred 
although  the  member  took  all  reasonable  measures  to  prevent  it, 
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or  that  a  breach  occurred  that  was  trivial  or  committed  through 
inadvertence  or  an  error  of  judgment  made  in  good  faith,  the 
Commissioner  shall  so  state  in  the  report  and  shall  recommend 
that  no  sanction  be  imposed. 

[210]  A  breach  of  the  Members'  Conflict  of  Interest  Act  does  not  always  result  in  the 
member  receiving  a  sanction  such  as  where  the  breach  is  trivial,  committed  through 
inadvertence  or  an  error  of  judgment  made  in  good  faith,  all  of  which  I  have  ruled  out. 
The  Premier  testified  that  he  gave  no  thought  to  his  father  being  a  director  of  Vanerply. 
In  fact,  he  reasonably  should  have  checked  to  find  out  whether  his  father  was  a  director 
and  he  would  have  found  out  that  not  only  was  he  still  a  director  when  the  guarantees 
were  being  discussed  and  then  approved,  he  was  on  retainer  and  was  a  paid  consultant 
with  the  Atcon  Group.  Given  the  multi-factored  history  of  his  father  with  Robert  Tozer 
and  various  Atcon  companies  it  was  incumbent  upon  him  to  verify  and  step  aside.  The 
responsibility  of  office  displaced  the  mere  defenses  of  inadvertence  and  error  in  judgment 
made  in  good  faith. 

[211]  Members  of  the  Legislative  Assembly,  ministers  more  so,  must  uphold  the  highest 
ethical  standards  so  that  public  confidence  and  trust  in  their  integrity  and  impartiality  is 
assured. 

[212]  Counsel  for  the  inquiry  submits  that  the  appropriate  sanction  would  be  a  reprimand 
and  a  fine  of  $1,000  to  $2,000  for  each  of  the  eight  Executive  Council  meetings  at  which 
the  Atcon  guarantees  were  considered  and  at  which  the  Premier  presided.  I  view  the 
matter  as  one  distinct  conflict  and  not  otherwise. 

[213]  In  view  of  the  finding  that  I  have  made  with  respect  to  the  primary  purpose  of  the 
application  for  $50  million  as  testified  to  by  Premier  Graham  and  that  the  furthering  of 
his  father's  private  interest  although  serious,  was  incidental  to  the  financial  aid,  I 
recommend  that  for  the  member's  breach  of  s.  4  of  the  Members '  Conflict  of  Interest  Act 
he  be  reprimanded  and  that  a  penalty  in  the  amount  of  $3,500.00  be  imposed  upon  him. 

[214]  A  reprimand  alone  in  my  opinion  is  insufficient.  It  should  be  accompanied  by  a  fine 
of  $3,500.00  to  indicate  the  seriousness  of  a  breach  of  s.  4  and  the  fact  that  the  breach 
was  at  the  hands  of  a  member  of  the  Executive  Council. 

[215]  It  was  incumbent  upon  Premier  Graham  to  honour  his  duty  not  to  put  himself  in  a 
situation  where  interests  might  conflict  with  duties.  Given  the  knowledge  in  his 
possession  of  the  history  of  his  father  with  Mr.  Robert  Tozer  and  his  Atcon  interests,  it 
was  incumbent  on  him  to  observe  the  import  of  the  cautionary  but  exacting  words  in  s.  4 
"reasonably  should  know"  and  simply  to  have  checked  with  his  father  where, 
presumably,  he  would  have  been  alerted  to  the  advisory  role  as  consultant  and  on  retainer 
that  his  father  held  in  several  Atcon  companies  plus  his  directorship  in  Vanerply.  A 
discreet  inquiry  by  any  representative  on  his  behalf,  at  least,  would  have  raised  a  red  flag 
and  he  could  have  removed  himself  from  any  conflictual  situation. 
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[216]  As  a  public  office  holder  a  minister  must  uphold  the  highest  standards  so  that 
public  confidence  and  trust  in  the  integrity  and  impartiality  of  government  are  maintained 
and  enhanced. 

OTHER  RECOMMENDATIONS 

[217]  That  consideration  be  given  to  adopting  a  code  of  conduct  for  the  members  and  for 
ministers.  There  is  no  code  of  conduct  to  guide  the  Members  of  the  New  Brunswick 
Legislative  Assembly  in  either  the  broad  or  intricate  dealings  that  the  members  conduct 
on  behalf  of  the  public.  What  is  available  to  guide  them?  What  guide  can  they  follow  or 
assist  them  other  than  the  very  general  Members'  Conflict  of  Interest  Acf!  When  a 
thoughtful  matter  arises  they  can  turn  to  the  Conflict  of  Interest  Commissioner  and  pose  a 
question  but  there  is  no  written  code  that  they  can  resource  for  routine  matters  or  those  of 
deeper  concern  upon  which  much  practical  and  academic  thought  has  been  written.  It 
may  be  time  to  consider  improving  the  situation.  The  members  are  entitled  to  a  well- 
thought  out  guide.  An  enumerated  Code  of  Ethics  would  facilitate  the  members 
understanding  in  determining  their  obligations  vis-a-vis  the  public  interest.  Instead  of 
making  a  misstep  that  could  be  politically  crippling  or  even  worse,  the  member  could 
reference  the  code  and  avoid  a  pitfall.  The  member  would  not  have  to  guess  or  make  an 
educated  guess  as  to  a  solution  to  the  problem  at  hand. 

[218]  My  predecessor  in  office,  the  late  Honourable  Stuart  Stratton,  a  retired  Chief 
Justice  of  the  New  Brunswick  Court  of  Appeal  in  the  Volpe  decision 
http://www.gnb.ca/legis/Conflict/investigations/inv092801-e.asp  wrote: 

I  would  respectfully  remind  those  who  read  this  Report  that  the 
Members'  Conflict  of  Interest  Act  is  legislation  enacted  to 
promote  public  confidence  in  elected  public  officials  as  they 
conduct  public  business. 

And  further  on  in  the  Volpe  decision  he  said: 

...[I]t  is,  I  think,  clear  that  the  Act  has  been  put  in  place  to 
ensure  that  Members  of  the  Executive  Council  and  the 
Legislative  Assembly  should  always  adhere  to  the  highest 
standard  of  ethics  as  they  go  about  the  people's  business. 

...clearly  under  the  Act  a  Cabinet  Minister  is  held  to  a  higher 
standard  of  conduct  than  other  Members  of  the  Legislature. 

[219]  In  1973  the  guidelines  for  public  servants  in  New  Brunswick  stated  that 
government  employees  should  avoid  matters  that  would  put  them  in  a  conflict  of  interest. 
The  political  masters  went  further  and  advised  public  servants  to  avoid  apparent  conflicts 
of  interest.  The  actual  wording  of  that  part  of  the  "Conduct  Guide"  under  the  sub-heading 
of  "Integrity"  is  as  follows: 
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Public  servants  act  honestly,  fairly  and  openly;  they  honour  their 
commitments;  and  they  do  not  use  public  office  for  private  or 
personal  gain. 

[•••] 

Public  servants  disclose  any  real  or  apparent  conflicts  between 
their  personal  or  private  interests  and  their  official  duties. 

Public  servants  resolve  any  such  conflicts  in  favour  of  the  public 
interest. 

[220]  The  Office  of  Human  Resources  has  published  a  policy  statement  on  conflicts  of 
interest  by  employees  who  are  not  covered  by  the  Conflict  of  Interest  Act  (Deputy 
Ministers,  Executive  Assistants  etc.): 

Employees  shall  not  engage  in  any  business  or  transaction  of  a 
financial  or  personal  nature  that  would  compromise  the  fair  and 
honest  discharge  of  their  official  duties. 

There  must  not  be,  nor  appear  to  be,  any  conflict  between  the 
private  interest  of  the  employee  and  the  employee's 
responsibility  to  the  public.  (Emphasis  added). 

[221]  Should  the  obligations  to  the  public  on  the  part  of  members  be  any  less  principled 
than  that  of  public  servants?  Would  the  public's  answer  be  any  different? 

[222]  Consideration  be  given  to  requesting  the  Auditor  General  to  conduct  an  audit  of  the 
financial  assistance  given  by  the  Province  of  New  Brunswick  to  Robert  Tozer  and  his 
Atcon  Group  of  companies  including  recommendations  on  how  to  improve  the 
performance  of  Business  New  Brunswick.  If  the  Auditor  General  is  so  directed, 
consideration  should  also  be  given  to  preserving  all  the  evidence  and  information  in  this 
inquiry  for  use  of  the  Auditor  General. 

CURRENT  STATUS  OF  DEBT  TO  NEW  BRUNSWICK 

[223] 

February  8,  2012 

Via  Email 

R.  Gary  Faloon,  QC 

Counsel  to  the  Graham  Inquiry 
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Gilbert,  McGloan,  Gillis  Offices 
22  King  St. 

PO  Box  7174,  RPO  Brunswick  Sq. 
Saint  John,  NB 
E2L  4S6 

Dear  Sir: 

RE:  Graham  Conflict  Inquiry 

In  response  to  the  four  questions  that  Commissioner  Ryan  has  asked  you  to  pose  in  your 
letter  of  3  February  2012, 1  can  reply  as  follows: 

1  The  direct  cost  to  date  of  2008  ($13,362,845.00)  and  2009  ($50,000,000.00) 
guarantees  to  Bank  of  Nova  Scotia  in  support  of  Atcon  Holdings  Inc.  is 
$63,362,845.00.  The  Province's  total  direct  cost  remains  as  set  out  in  the  Exhibits  to 
the  evidence  adduced  during  the  inquiry. 

2  (a)  The  Province  has  to  date  recovered  $20,000.00  as  a  result  of  the  bankruptcy  of 
the  Atcon  Companies  (sale  of  real  property  owned  by  Atcon  Industrial  Services  Inc. 
authorized  by  Court  Order  in  July  2010). 

2  (b)  The  Province  has  not  recovered  any  monies  under  Mr.  Robert  Tozer's  personal 
guarantees. 

3  We  understand  that  the  Receiver  Ernst  &  Young  will  shortly  be  in  a  position  to 
make  an  interim  disbursement  to  creditors  of  the  amounts  realized  to  date.  We  have 
no  up  to  date  information  as  to  the  Receiver's  accounts  or  proposed  allocation.  Our 
expectation  is  that  the  Province's  allocation  of  any  interim  disbursement  will  be  less 
than  $1,000,000.00.  There  is  a  potential  of  the  Province  realizing  certain  recoveries 
on  the  Receivership  of  Atcon  Plywood  Inc.  but  the  Court  approved  sale  originally 
scheduled  for  October  2011  has  still  not  closed  and  there  appears  to  be  significant 
difficulties  and  issues  in  closing  this  matter.  There  may  be  amounts  recovered  from 
the  government  of  the  North  West  Territories  but  these  cannot  be  quantified  until  the 
Deh  Cho  Bridge  deficiencies  have  been  rectified  which  we  do  not  anticipate  prior  to 
the  end  of  the  2012  construction  season. 

4  The  Province  does  not  anticipate  any  further  exposure  or  liability  other  than  has 
been  disclosed  during  the  inquiry. 

I  trust  this  information  is  sufficiently  informative  for  the  Commissioner's  purpose. 
Should  you  or  he  have  further  questions  or  require  further  clarification  please  feel  free  to 
ask. 
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Yours  truly, 

John  B.  D.  Logan 
Director 

/sb 

cc    Bill  Levesque 
Byron  James 
Judith  Keating,  QC 

Twenty-Third  Report  of  the  Receiver,  dated  July  25,  2012 

[224]  The  Receiver,  Ernst  &  Young  Inc.,  filed  its  Twenty-Third  report  in  the  Court  of 
Queen's  Bench  in  Bankruptcy  and  Insolvency  at  Miramichi  on  the  25th  day  of  July,  2012. 

[225]  The  report  was  submitted  to  the  Honourable  Thomas  W.  Riordon  by  the  Receiver's 
Senior  Vice  President,  Paul  D.  Hickey,  CA.  The  54  page  report,  Tab  58  in  this  Report  to 
the  Speaker,  detailed  the  Atcon  properties  realized  to  and  including  the  25th  day  of  July 
2012. 

[226]  After  listing  the  claims  and  charges  authorized  to  participate  in  a  distribution,  the 
Receiver  set  forth  a  proposed  distribution  and  then  made  certain  recommendations  to  and 
requests  of  the  Court. 

Order  of  Justice  Thomas  W.  Riordon,  July  31,  2012  -  Tab  59 

[227]  Justice  Riordon  approved  distributions  to  secured  creditors  and  approved  the 
activities  of  the  Receiver  in  administering  the  receivership  to  date. 

[228]  The  Court  ordered  payments  of  the  following  sums: 

$340,879.90  to  the  Province  of  New  Brunswick 

$7,314,321.14  to  the  Bank  of  Nova  Scotia 

$808,629.63  to  Caterpillar  Financial  Services  Limited 

$416,074.87  to  GE  Canada  Equipment  Financing  G.P.  and  affiliates 

$174,076.42  to  Aviva  Insurance  Company  of  Canada  and  affiliates 
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[229]  RSM  Richter  Inc.  report  re:  Atcon  Holdings  Inc.,  after  the  fact  executive 
summaries  are  listed  at  Tab  60. 

[230]  Updated  acknowledgement  October  23,  2012  that  future  recovery  of  monies  will  be 
minimal. 

[231] 

October  23,  2012 

Via  Email 

R.  Gary  Faloon,  QC 
Counsel  to  the  Graham  Inquiry 
Gilbert,  McGloan,  Gillis  Offices 
22  King  St. 

PO  Box  7174,  RPO  Brunswick  Sq. 
Saint  John,  NB 
E2L  4S6 

Dear  Sir: 

RE:  Graham  Conflict  Inquiry 

I  acknowledge  receipt  of  the  Commissioner's  request  for  an  update  on  the  realization  of 
the  Atcon  assets  sent  by  you  on  his  behalf  this  date.  You  will  recall  my  interim  response 
of  February  8,  2012  which,  in  part,  indicated  that  $20,000.00  had  been  received  by  the 
Province  relating  to  the  disposition  of  Atcon  Industrial  Services  Inc.'s  assets. 

Since  that  time,  Ernst  &  Young  in  its  capacity  as  receiver,  has  sought  and  obtained 
authority  from  the  Court  of  Queen's  Bench  to  disburse  and  has  disbursed  $340,879  in 
favour  of  the  Province  relating  to  its  various  recovery  and  realization  activities. 

PriceWaterhouseCoopers,  in  its  capacity,  as  receiver  of  the  Atcon  Plywood  Inc.  assets  is 
in  receipt  of  approximately  $570,500  in  the  form  of  a  forfeited  deposit  on  the  aborted  sale 
of  the  plywood  mill.  The  net  amount  of  this  deposit  together  with  whatsoever  "forced 
sale"  or  liquidation  proceeds  the  plywood  mill  assets  actually  generate  will  be  applied 
firstly  to  the  guaranteed  loan  obligations  of  the  Province  to  GE  and  secondly  if  funds 
remain  available,  to  the  Provinces  direct  debt  relating  to  Atcon  Plywood  Inc.  Thus,  we 
anticipate  recovery  in  this  regard  but  cannot  be  more  specific  or  precise  at  this  time. 

With  respect  to  the  monies  held  by  the  Government  of  the  Northwest  Territories,  my 
client  is  decreasingly  confident  that  there  will  be  monies  returned  to  the  Province. 
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Remediation  work  on  construction  deficiencies  continues  and  we  do  not  anticipate 
closure  on  this  matter  until  the  2013  construction  season. 

With  respect  to  the  sale  of  the  Vanerply  assets,  the  transaction  closed  last  autumn.  I  am 
advised  that  pursuant  to  Swedish  law  no  disbursement  may  be  made  for  a  period  of 
twelve  months.  Whether  the  Province  shall  receive  any  portion  of  the  proceeds  of 
realization  will  be  determined  by  the  provisions  of  the  priorities  agreement  between  the 
Province  and  the  Bank  of  Nova  Scotia  disclosed  to  the  Commissioner  and  entered  into 
evidence  at  the  Inquiry.  I  cannot  be  more  specific  at  this  time.  My  client's  expectation  is 
that  any  recoveries  in  this  regard  will  be  relatively  modest. 

I  trust  this  information  is  helpful  to  the  Commissioner. 

Yours  truly, 

John  B.  D.  Logan 
Director 

/sb 

cc  Kenneth  Cripps 
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Dated  at  the  City  of  Fredericton  this  14th  day  of  February,  2013. 


The  Hon.  Patrick  A.A.  Ryan,  Q.C. 
Commissioner 

November  8,  2012,  pursuant  to  s.  40  of  the  Members '  Conflict  of  Interest  Act,  I  met  with 
Shawn  Michael  Graham  and  counsel  Allison  Whitehead,  Q.C.  to  inform  the  member  of 
the  particulars  of  this  report  to  the  Assembly  and  to  hear  representations.  I  considered  his 
representations  and  concluded  that  no  changes  would  be  made  to  my  report. 

The  ratio  decidendi  of  my  report  has  not  changed. 


The  Hon.  Patrick  A.A.  Ryan,  Q.C. 
Commissioner 
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OF  THE 

LEGISLATIVE  ASSEMBLY  OF  NEW  BRUNSWICK 
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INTO  ALLEGATIONS  BY  MR.  CLAUDE  WILLIAMS, 
MLA  FOR  KENT  SOUTH, 
OF  VIOLATIONS  OF  THE  MEMBERS'  CONFLICT  OF  INTEREST  ACT 
BY  PREMIER  SHAWN  GRAHAM,  MLA  FOR  KENT 
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PAR  L'HON.  PATRICK  A.A.  RYAN,  C.R., 
COMMISSAIRE  AUX  CONFLITS  D'INTERETS, 

A  LA  SUITE  D'ALLEGATIONS  FAITES  PAR  M.  CLAUDE  WILLIAMS, 

DEPUTE  DE  KENT-SUD, 
DE  CONTRAVENTIONS  A  LA  LOI SUR  LES  CONFLITS 
D  'INTERETS  DES  DEPUTES  ET DES  MEMBRES  DU  CONSEIL  EXECUTIF 
PAR  LE  PREMIER  MINISTRE  SHAWN  MICHAEL  GRAHAM, 

DEPUTE  DE  KENT 


This  is  the  Exhibit  Book  and  contains  all  the  information  in  its  original  or  copied  form 
that  has  been  referred  to  in  the  body  of  the  Report. 


Exhibits  are  kept  unchanged  and  untranslated  in  the  language  in  which  they  were 
delivered  or  recorded  as  per  the  Supreme  Court  of  Canada  decision  in  Charlebois  v. 
Saint  John  (City)  [2005]  3  S.C.R.  563,  2005  SCC  74  per  McLachlin  C.J.  and  Major, 
Fish,  Abella  and  Charron  JJ.,  at  paras  6  and  7;  per  Bastarache,  Binnie,  LeBel  and 
Deschamps  JJ  at  para  53. 


Le  present  recueil  de  pieces  comprend  tous  les  renseignements,  sous  forme  originale 
ou  reproduite,  auxquels  il  est  fait  reference  dans  le  corps  du  texte  du  rapport. 

Les  pieces  ne  sont  ni  modifiees  ni  traduites,  comme  le  prevoit  l'arret  de  la  Cour 
supreme  du  Canada  dans  Charlebois  c.  Saint  John  (Ville),  [2005]  3  R.C.S.  563,  2005 
CSC  74  (lajuge  en  chef  McLachlin  et  les  juges  Major,  Fish,  Abella  et  Charron,  par. 
6  et  7,  et  les  juges  Bastarache,  Binnie,  LeBel  et  Deschamps,  par.  53). 


Exhibits  and  Referenced  Materials 
Pieces  et  documents  de  reference 


Part  1  -  Exhibits 
Partie  1 :  Pieces 

Exhibit  Tab 
Piece  Onglet 

Business  New  Brunswick  Summary  of  Request  January  13,  2009   

Sommaire  de  demande,  Entreprises  Nouveau-Brunswick,  13  janvier  2009   

.„     Advice  to  the  Minister  NBIDB  Minutes  January  19,  2009   

12  2 
Conseil  au  ministre,  proces-verbal  du  CDINB,  19  janvier  2009   

P. R.C.  Minute  of  January  19,  2009   

Proces-verbal  du  comite  d'examen  des  projets,  19  janvier  2009   

Inter-Office  Memo  from  John  Watt  to  NBIDB  February  6,  2009   

Note  de  John  Watt  au  CDINB,  6  fevrier  2009   

24     Advice  to  the  Minister  NBIDB  Minutes  March  16,  2009   

Conseil  au  ministre,  proces-verbal  du  CDINB,  16  mars  2009   

Letter  to  Atcon  Holdings  Inc.  from  Hon.  Greg  Byrne,  Q.C.,  Minister  March  27,  2009   

Lettre  a  Atcon  Holdings  Inc.  de  I'hon.  Greg  Byrne,  c.r.,  ministre,  27  mars  2009   

^     Letter  to  Atcon  Holdings  Inc.  from  Hon.  Greg  Byrne,  Q.C.,  Minister  March  27,  2009   

Lettre  a  Atcon  Holdings  Inc.  de  I'hon.  Greg  Byrne,  c.r.,  ministre,  27  mars  2009   

^2     Letter  to  Atcon  Holdings  Inc.  from  Hon.  Greg  Byrne,  Q.C.,  Minister  March  27,  2009   

Lettre  a  Atcon  Holdings  Inc.  de  I'hon.  Greg  Byrne,  c.r.,  ministre,  27  mars  2009   

35     Letter  to  Atcon  Holdings  Inc.  from  Hon.  Greg  Byrne,  Q.C.,  Minister  April  24,  2009   

Lettre  a  Atcon  Holdings  Inc.  de  I'hon.  Greg  Byrne,  c.r.,  ministre,  24  avril  2009   

Letter  to  Atcon  Holdings  Inc.  from  Hon.  Greg  Byrne,  Q.C.,  Minister  April  24,  2009   

Lettre  a  Atcon  Holdings  Inc.  de  I'hon.  Greg  Byrne,  c.r.,  ministre,  24  avril  2009   

37     Letter  to  Atcon  Holdings  Inc.  from  Hon.  Greg  Byrne,  Q.C.,  Minister  April  24,  2009    ^ 

Lettre  a  Atcon  Holdings  Inc.  de  I'hon.  Greg  Byrne,  c.r.,  ministre,  24  avril  2009   

^2     Resignation  letter  of  Alan  Graham  to  Atcon  Management  May  15,  2009    ^ 

Lettre  de  demission  d'Alan  Graham  adressee  a  Atcon  Management,  15  mai  2009   
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Letter  to  Atcon  Holdings  Inc.  from  Hon.  Jack  Keir,  Acting  Minister  June  9,  2009  . 
Lettre  a  Atcon  Holdings  Inc.  de  I'hon.  Jack  Keir,  ministre  par  interim,  9  juin  2009 
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Exhibit  Tab 
Piece  Onglet 

Letter  to  Atcon  Holdings  Inc.  from  Hon.  Jack  Keir,  Acting  Minister  June  9,  2009   

47  14 
Lettre  a  Atcon  Holdings  Inc.  de  I'hon.  Jack  Keir,  ministre  par  interim,  9  juin  2009   

Letter  to  Business  New  Brunswick  from  Katrina  Donovan  June  11.  2009   

48  15 
Lettre  a  Entreprises  Nouveau-Brunswick  de  Katrina  Donovan,  11  juin  2009   

Letter  to  Mr.  Robert  Tozer  from  Grant  Thornton  June  12,  2009   

49  16 
Lettre  adressee  a  Robert  Tozer  par  Grant  Thornton,  12  juin  2009   

Inter-Office  Memo  from  Hon.  Jack  Keir,  Acting  Minister  to  Phil  LePage  June  16,  2009  ....  ^ 
Note  de  I'hon.  Jack  Keir,  ministre  par  interim,  a  Phil  LePage,  16  juin  2009  

Summary  of  conference  call  with  NWT  government  representatives  June  23,  2009   

52     Sommaire,  conference  telephonique  avec  des  responsables  du  gouvernement  des  18 
T.N.-O.,  23  juin  2009   

Letter  to  the  Bank  of  Nova  Scotia  from  Hon.  Victor  Boudreau  June  30,  2009   

56                                                 <  19 
Lettre  a  la  Banque  de  Nouvelle-Ecosse  de  I'hon.  Victor  Boudreau,  30  juin  2009   

5g     Certificate  Re:  Pending  Litigation  June,  2009    20 

Certificat  d'affaire  en  instance,  juin  2009   

5g     Working  Capital  Guarantee  June  30,  2009    21 

Garantie  de  credits  de  fonds  de  roulement,  30  juin  2009   

g0     Subordinated  Debt  Guarantee  June  30,  2009    22 

Garantie  de  billet  subalterne,  30  juin  2009   

Capital  Expenditure  Guarantee  June  30,  2009    23 

Garantie  de  pret  pour  couts  d'immobilisations,  30  juin  2009   

Letter  to  the  Bank  of  Nova  Scotia  from  Phil  LePage  June  17,  2009   

63  ,  24 
Lettre  a  la  Banque  de  Nouvelle-Ecosse  de  Phil  LePage,  17  juin  2009   

Letter  to  the  Bank  of  Nova  Scotia  from  Hon.  Victor  Boudreau,  July  17,  2009   

64  <  25 
Lettre  a  la  Banque  de  Nouvelle-Ecosse  de  I'hon.  Victor  Boudreau,  17  juillet  2009   

64A    Emails  dated  Ju|V  17  t0  Ju|V  24'  2009,  16  pages   2g 

Courriels  dates  du  17  au  24  juillet  2009,  16  pages  

Report  prepared  by  Ernst  &  Young  August  4,  2009    27 

Rapport  etabli  par  Ernst  &  Young,  4  aout  2009   


Business  New  Brunswick  Summary  of  Request  August  10,  2009   

Sommaire  de  demande,  Entreprises  Nouveau-Brunswick,  10  aout  2009 


Exhibit  Tab 

Piece  Onglet 

Advice  to  the  Minister  NBIDB  Minutes  August  10,  2009   

76  29 
Conseil  au  ministre,  proces-verbal  du  CDINB,  10  aout  2009   

76A    Emails  dated  August  11,  2009,  20  pages   3Q 

Courriels  dates  du  11  aout  2009,  20  pages  

7g     Report  Atcon  Holdings  Inc.  Preliminary  Restructuring  Plan  XX  August  2009    ^ 

Rapport  d'Atcon  Holdings  Inc.,  plan  provisoire  de  restructuration,  XX  aout  2009   

7g     Advice  to  Minister  -  Atcon  Group  of  Companies  Briefing  August  21,  2009    ^ 

Conseil  au  ministre,  information  sur  le  groupe  de  compagnies  Atcon,  21  aout  2009   

Donovan  e-mail,  September  4,  2009,  and  Canada  Revenue  Agency  August  18,  2009   

79K    Courriel  de  Mme  Donovan,  4  septembre  2009  et  Agence  du  revenu  du  Canada,  18  aout  33 
2009   

^     Letter  to  Purdy  Crawford  from  Hon.  Victor  Boudreau  September  10,  2009    ^ 

Lettre  a  Purdy  Crawford  de  I'hon.  Victor  Boudreau,  10  septembre  2009   

Letter  to  the  Bank  of  Nova  Scotia  and  Atcon  Holdings  Inc.  -  Security  priorities  September 

87  15'2°09  35 

Lettre  a  la  Banque  de  Nouvelle-Ecosse  et  a  Atcon  Holdings  Inc.,  subordination  des 

suretes,  15  septembre  2009   

go     Letter  to  the  Bank  of  Nova  Scotia  from  Hon.  Victor  Boudreau  September  22,  2009    3g 

Lettre  a  la  Banque  de  Nouvelle-Ecosse  de  I'hon.  Victor  Boudreau,  22  septembre  2009  .  .  . 

Forbearance  Agreement  September  22,  2009   

96  37 
Entente  de  delai  de  grace,  22  septembre  2009   

Terms  of  Engagement  Governing  Appointment  of  a  Chief  Restructuring  Officer   ^ 

Conditions  de  recrutement  d'un  chef  de  la  restructuration  

108    lnterim  Supplemental  Priorities  Agreement  October  31,  2009    ^ 
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BUSINESS  NEW  BRUNSWICK 


SUMMARY  OF  REQUEST 


Exhibit  #1 1 
mber7,  2010 


Blackwell  Court  Reporting 


DATE: 


COMPANY: 


January  J  3,  2009 


FOR  DISCUSSION 


Name: 
Location: 
Principal  (s): 
Nature  of  Business: 

Employment: 


Alcon  Holdings  Inc. 
Miramichi,  N.B. 
Robert  Tozer 

Heavy  metal  manufacturing,  machining  and  fabrication, 
plywood  manufacturing  and  construction. 
Company  claims  to  employ  2100 

$72  million  of  salaries  and  wages  -were  paid  to  1,785  NB 
residents  in  2007.  $65  million  in  2008. 


ASSISTANCE: 


Recommendation:  Not  to  support  the  request. 


Application/Request  from  Company: 
The  company  is  requesting  $50,000,000  in  loan  guarantees: 
Atcon  Industrial  Services 

$10,000,000  to  complete  the  expansion  of  Atcon  Industrial  Services  in 
Miramichi  to  enable  the  company  to  fabricate  steel  beams.  This  was  initially 
proposed  as  an  $11,000,000  capital  project,  which  received  $7,500,000  in 
provincial  assistance.  $9,200,000  has  been  spent  to  date.  The  company 
estimates  that  an  additional  $10,000,000  will  be  required  to  complete  the 
project.  Atcon  cannot  secure  the  financing  to  complete  it. 


Debt  refinancing 


$20,000,000  to  replace  existing  subordinated  debt  owed  to  McKenna  Gale, 
which  cairies  an  interest  rate  of  15%  to  18%  and  is  due  for  repayment  in 
2010.  This  debt  is  secured  by  first  charges  on  Atcon's  Swedish  plywood  mill 
which  is  profitable  and  debt  free,  and  a  first  charge  over  Atcon's  interests  in 
the  Brunway  NB  highway  maintenance  contract. 


Opera  tine,  credit 


$20,000,000  to  increase  the  company's  operating  line  of  credit  from  the 
present  $40,000,000  limit  to  $60,000,000,  The  company  is  seeking  this  in 
order  to  ensure  that  it  has  the  financial  capability  to  take  on  additional  projects 
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as  opportunities  arise,  including  the  ability  to  provide  contract  security 
deposits  when  required. 

Will  recommendation  be  acceptable  to  client:  Yes  No  _X_ 


ECONOMIC  PAYBACK:  N/A 

(SeeSecLion  II) 

RISK  ASSESSMENT:  Low  Medium  High  _X 

(See  Section  12) 

KEY  ISSUES 


•  Atcon  is  a  major  employer  in  the  area  with  an  annual  payroll  of"  some  $70 
million,  and  the  company's  employment  efforts  have  gone  unrecognized 
as  most  of  the  work  is  talcing  place  in  Alberta  and  northern  Canada, 

•  80%  of  Atcon's  revenues  are  derived  through  Atcon  Construction,  a  sector 
not  normally  supported  by  BNB. 

•  The  vast  majority  of  the  construction  revenues  are  generated  outside  of 
New  Brunswick,  using  NB  labour  and  generating  wealth  for  New 
Bmnswickers  and  tax  revenues  for  NB. 

•  Inability  of  the  company  to  access  credit  will  limit  the  company's 
operations  and  could  lead  to  a  major  downsizing  of  the  company.  The 
company  is  already  in  the  process  of  reducing  its  fixed  overhead  expenses. 

•  Atcon  is  confident  that  it  can  achieve  its  2009  forecast  of  $279  million  in 
revenues  and  pre-tax  profit  of  $22  million. 

•  Atcon  has  a  dismal  record  of  meeting  its  payment  obligations  to  BNB. 

•  The  recent  acquisition  (by  lease)  of  a  corporate  jet  will  create  a  perception 
issue  if  assistance  is  provided. 

•  The  requested  $10  million  to  complete  the  Atcon  Industrial  Services 
project  in  Miramichi  has  been  necessitated  by  a  $9  million  cost  over-run 
of  an  $11  million  project.  This  resulted  from  the  company's  decision  to 
expand  the  scope  (and  cost)  of  the  proposed  project  without  the 
knowledge  of  BNB  and  without  securing  the  required  financing  to  fund, 
the  incremental  work. 

•  The  requested  $20  million  working  capital  guarantee  relates  primarily  to 
requirements  associated  with  construction  activities  (a  sector  not  normally 
supported  by  BNB). 


•    The  company  continues  to  embark  on  projects  beyond  its  financial 
capabilities  and  then  seeks  provincial  support  after  the  fact. 


SCHEDULE  "A" 
EVALUATION  OF  COMPANY 


Company  Eli  story:  The  Atcon  Group  consists  of  16  companies  involved  in  construction,  metal 
working  and  machining,  and  manufacturing  of  value-added  wood  products.  They  have  over  2,000 
employees  in  North  America  and  Sweden  with  office  crews  in  Calgary  and  Fori  McMurray.  They 
currently  use  people  from  Miramichi  for  construction  jobs  in  Western  Canada  having  them  on  site  for 
4  weeks  and  two  weeks  home  with  Atcon  talcing  care  of  flights  and  accommodations. 

Plant  Facilities:  The  Company  operates  from  four  separate  facilities  in  Miramichi. 

Productfs)/Technology: 

Highway  logging  trailers,  fork  lift  loading  ramps,  steel  and  aluminum  pallets,  material  handling 
equipment,  mining,  quarrying  and  ore  dressing  machinery,  conveyors,  rock  crashers,  structural  steel 
beams,  etc.  The  products  are  complex  and  require  multiple  and  interdependent  stages, 

Raw-Material  Resource:  The  primary  raw  material  consists  of  steel  which  is  readily  available. 

Marketin  g/Distributi  on : 

The  target  markets  are  in  the  energy  infrastructure  industry  with  a  particular  f  ocus  on  the  Alberta  Oil 
Sands  as  well  as  the  wind  energy  sector.  According  to  the  Company,  contracts  valued  at  $15M  have 
been  secured  from  Krupp  Canada.  A  total  of  $8M  has  been  delivered  to  date.  Atcon  has  also  been 
awarded  a  $133,628,450  bridge  construction  project  in  the  Northwest  Territories  which  will  take  3 
years  to  complete. 

The  Group  is  also  currently  working  on  the  following  contracts: 

Suncor-Structural  steel  for  bridge  in  Fort  McMurray  valued  at  $10M  to  be  completed  in  fiscal  2008; 
Metso  Minerals-fabrication  of  crushers  valued  at$5M  annually. 

The  company  claims  that  $175  million,  or  63%  of  forecasted  sales  for  the  coming  year  are 
committed.  This  claim  has  not  been  verified  by  BNB. 

Competition: 

Competition  is  not  an  issue  for  the  energy  market  they  are  targeting  in  Alberta.  The  manufacturing 
capacity  appeal's  to  be  the  key  in  order  to  secure  contracts  in  this  market.  However,  internal 
competition  in  NB  could  be  an  issue  as  the  company  may  be  competing  with  Ocean  Steel  & 
Construction,  MQM  and  York  Steel  Inc  for  future  contracts. 
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Management: 

The  organization  is  supported  by  the  following  persons  within  the  Alcon  Group: 

Gary  Tozer-Senior  project  manager  and  former  Trac  plant  manage]'  with  32  years  experience  in 
design  and  fabrication  of  mechanical  equipment  and  large  structural  steel  projects. 

James  Clark  -  Chief  engineer  for  the  Atcon  Group  with  21  years  experience  as  a  mechanical  engineer 
in  project  management,  construction  and  industrial  maintenance. 

Robert  Tozer  -  CEO  and  President  of  the  Alcon  Group  wi  th  32  years  experience  as  man  ager  for  1  arge 
civil  projects,  aggregate  and  mining  operations  and  equipment  fabri cation. 

Bill  McLeod-  Plant  Manager-  20  years  experience  with  the  former  Maritime  Steel  facility. 

Sales  for  Atcon  are  generated  through  the  combined  effort  of  the  following  persons: 

Robert  Tozer-CEO 

Mark  Ledwell-Vice  President  and  General  Counsel 
Gordon  Burns-VP  Sales  and  Business  Development 

Financial: 

Atcon  Holdings  (Parent  Company): 

("Based  on  officer's  review  as  copies  of  financial  statements  were  not  provided,  with  the  exception  of 
the  October  2008  internal  statements  and  projections. 

Year  end  audited  consolidated  statements  at  January  31, 2006  show  revenues  of  $100  million,  and  a 
net  profit  of  $3  million  including  depreciation  of  $6.6  million.  The  Company  had  total  assets  of 
$158.6  million,  and  equity  of  $24  million. 

The  group  paid  wages  and  benefits  in  the  year,  primarily  to  New  Brunswickers,  in  excess  of  $25 
million. 

Year  end  audited  consolidated  Statements  at  January  31,  2007  show  revenues  of  $204  million,  and  a 
net  profit  of  $1 2  million  including  depreciation  of  $6  million.  The  Company  has  total  assets  of  $206 
million,  and  equity  of  $35.5  million. 

During  the  year,  the  Company  paid  wages  and  benefits,  primarily  to  New  Brunswickers,  in  excess  of 
$53  million. 

Year  end  internal  consolidated  statements  at  January  31 , 2008  show  revenues  of  $258  million,  with  a 
net  profit  of  $2.5  million  including  depreciation  of  $6  million.  Wages  paid  to  NB  residents  during 
the  year  were  $72  million. 

Internal  consolidated  statements  for  the  9  month  period  ended  October  25,  2008  show  revenues  of 
$213  million  with  a  net  profit  of  $7.4  million  including  depreciation  of  $3  million. 
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Schedule  "B" 

Assistance  provided  to  the  Atcon  Group  is  as  follows: 

Atcon  Veneer  Products  Inc.    (outstanding  assistance  $0) 

2004  -  $290,000  term  Joan  guarantee 

2004  -  $300,000  working  capital  loan  guarantee 

This  assistance  was  approved  but  never  put  in  place  due  to  changes  in  the  company's 
plans. 

Atcon  Plywood  Inc.: (outstanding  assistance  $2,490,000) 

1999  -  $2,500,000  loan  guarantee  (since  released) 

1991  -  $1,250,000  forgivable  loan  (forgiven  as  agreed  based  on  employment) 
2004  -  $2,500,000  guarantee  issued  and  outstanding  (balance  about  $950,000) 
2004  -  $4,000,000  Bridge  loan  issued.  Outstanding  balance  is  $1,540,000. 

Skyway  Wood  Products  (  Eastwood  Furniture):  (outstanding  assistance  $377,000) 

1997  -  $384,000  loan  and  a  $532,000  forgivable  loan  from  the  CFB  Chatham 
Redevelopment  Fund.  This  company  has  been  closed.  The  $137,000  balance  of  the  Loan 
and  the  unforgiven  portion  of  the  forgivable  loan,  estimated  to  be  $240,000,  should  be 
repaid  by  the  Atcon  Group. 

ARVLN:  (outstanding  assistance  $350,000) 

2000  -  $400,000  forgivable  loan  (not  fully  advanced).  This  is  in  connection  with  the 
renovations  to  the  former  TechSea  building.  The  company  has  moved  its  production 
equipment  into  the  building  and  is  starting  to  create  the80  required  jobs.  The  long  delay  in 
the  move  and  job  creation  results  from  the  devastating  effects  of  the  closure  of  COM  DEV 
in  Moncton,  which  was  Arvins  biggest  customer. 

ETivirem  Technologies:  (Outstanding  assistance  $16,000) 

2001  -  $100,000  loan  and  a  contribution  of  100  acres  of  land  at  CFB  Chatham.  Agreement 
being  met.  Loan  balance  about  $16,000. 

Atcon  Group 

2000  -  $50,000  grant  cost  sharing  of  bid  preparation. 
Nelson  Venture  Capital 

$210,000  venture  capital  loan  made  to  the  employees  of  Nelson  Forest  Products.  Atcon 
assumed  this  liability  and  it  has  been  repaid. 

Nutritec  (outstanding  assistance  $750,000) 

A  $100,000  loan  has  been  made  to  Nutritec  Inc.,  which  is  a  joint  venture  between  Atcon 
and  Couvoir  Westco.  2007  -  $650,000  repayable  loan  was  made  to  Nutritec. 
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Atcon  Industrial  Service!;  (outstanding  assistance  $6,3  JO, 000} 


2008  -  $3,060,000  forgivable  loan 

2008  -  $3,250,000  repayable  loan 

2008  -  $1,190,000  contribution  from  RDC 

Atcon  Holdings  (outstanding  assistance  $13,362,845) 

2008  -  $13,362,845  loan  guarantee 


Total  outstanding  assistance  to  the  group  is  approximately  $23,600,000. 


Atcon  Holdings  inc. 

Consolidatsd  Statement  of  Earnings  and  Retained  Earnings 

(Unaudited) 

 39  weeks  ended     4  weeks  ended 


October  25, 
200B  Act 

%  of 
sales 

October  27 

200/  Act 

sales 

Actvs  Prior  Year 
Var  BIW) 

October  25, 
2008  Act 

%  Of 

sales 

October  27 
2007  Act 

%  01 
sales 

Act  vs  Prior  Year 
Var  B(W) 

Net  revenues 

S213,304,119 

100.0% 

I  213.925.950 

100.D% 

5  (621,831) 

$24,441,233 

1  do.0% 

S  42.302.233 

100.0% 

5  (17.360,950) 

Direct  expenses 

Wages,  salaries  and  benefits 

125.3iB.ES5 
58.238,756 

5B.B% 
27.3% 

12J.091.S45 
59.296.4B2 

58.0% 
27.7% 

(1,256,809) 
1.057,726 

14,8-71,653 
7,4B3,857 

60.6% 

30,5% 

27.650.434 
1 1.B35.728 

65. 4  K 
28.0% 

12.808.  rn 

4  151  R71 

183,587,411 

86.1% 

183.383.32B 

85.7% 

|19S,0S3| 

22,355,510 

91.5% 

39.51 6.1 52 

93,4% 

17.150,543 

Grnss  margin 

29,716,708 

133% 

30,537.822 

14.3% 

[820,914) 

2,0B  5,773 

8.5% 

2.785,080 

5.5% 

(700,308) 

General  3nd  administrative  expenses 

9,860,725 

4.6% 

7,469,071 

3.5% 

(2,391,554) 

1  204  933 

ag% 

(2  211 .3731 

-5  2% 

\ ->,3  i  P,  J>Ub  j 

Earnings  before  interest,  income  taxes, 
depreciation  and  amortization 

19.855.9S3 

9.3% 

23.063.551 

10.BK 

(3,212,568) 

BB0.840 

3.eit 

495-7.  ass 

11,911 

(1.11S.613) 

Depreciation  and  amortization 

3,007,491 

1.4*1 

4.S17.B57 

2.2% 

1,610,353 

233,524 

1.2% 

4S5.5S4 

1.2% 

203.070 

Earnings  from  operations 

16.B48.489 

7.9% 

18.450.594 

6.BW 

(1,602,205) 

587,318 

2.4% 

4,500.853 

10.5% 

(3,913,543) 

Interest  and  bank  charges 
Exchange  loss  (gain)  on  long  lerm  debt 
Interest  on  tong  term  debt 

2.S25.0E3 
3,325,397 

1.81B.2B9 
(444.441) 
4.965.452 

(1,10B,TE5) 
(444,441) 
1,040,055 

(S6.935I 
5B9.7E3 

324,761 
535,705 

381.715 
(54,0581 

6,850,460 

5,339.309 

(511,151) 

532,829 

850,485 

327,657 

Earnings  (ioss)  before  income  lanes  and  equity  in 
earnings  of  companies  subject  to  significant  influence 

Income  taxes 
Current 
Future 

Earnings  (lossl  before  equity  in  earnings  of 
companies  subject  )o  significant  influence 

Equity  in  earnings  of  companies 
subject  to  significant  influence 

Net  earnings 


9,998,029 


2,5B9,6B8 
(442,500) 
2,147,168 


7,850,881 
(453,752) 


5  7,391,109 


12,111,385 


4.132.799 
712.5B3 
4.895,452 


7.215.903 
3.360.363 

11.076.267 


(2.113.3561 

(1,593,131) 
(1,155.183) 
2,748,314 

634,958 

(4,320,115) 

(3  685,157)" 


54.4B7 


|315,0B3) 
(62.517) 
(377,700) 

432,157 

(500,752) 

S  (168,565); 


3.640,373 


1.027.925 
353.575 
1.331.9D0 


3.080,632 


(3.585.BBS) 

(1,343.308] 
(416,55;  2) 
1,75°  SOO 

(1.SZ6.ZB6) 

(1.4ZZ.310) 

(3.245.1971 


Retained  earnings,  beginning  ot  period 

Net  earnings 

Dividends 

Retained  earnings,  end  af  period 


S  35,691,282 

7,331,109 

 [40,000) 

$  43,042,391 


I  34.923.732 
11.076.267 


45.999.996 


767,550 
(3,685,1571 
(40.00DI 


(2,957,607) 


543,210,956 
(1GB,  565) 


$43,042,391 


42.919.355 
3.0B0.532 


5  45.999.99S 


291.5B9 
(3.245.197) 


(2,957,607) 


Rev 

EBITDA 

Rev 

EBITDA 

Construction 

S134.52S.460 

520.01 0,080 

S23,B2Z,601 

5  923,131 

Wood 

2.535.885 

(2,885,596) 

37,260 

[137.1B0] 

Environmental 

8.101,512 

1,056,476 

405,940 

58,671 

Steel 

21,855,864 

617,740 

2,053,643 

215,301 

Corporate 

(14,125,702) 

1,037,283 

[1,888,182) 

(135,103) 

Total 

S21 3,304,1 13 

519,855,953 

524,441,283 

S  380,840 

Atcon  Holdings  Inc. 
Consolidated  Balance  Sheet 


(Unaudited) 

October  25, 

January  26, 

2008 

2008 

Assets 

Current 

Short  term  deposit 

$ 

$ 

309,469 

Receivables 

70,243,149 

41,648,479 

Inventories 

41,126,614 

52,813,183 

Other  current  assets 

12,517,000 

- 

Prepaid  expenses 

16,649,289 

9,138,841 

140,541,351 

103,909,973 

Receivable  from  related  parties,  non-interest  bearing 

no  set  terms  of  repayment 

11,300,576 

10,636,977 

Accrued  investment  tax  credits 

5,498,764 

5,041,533 

Property  and  equipment 

61,608,590 

55,460,479 

Future  income  tax 

1,430,877 

Investment  in  SLAM  Exploration  Ltd. 

69,931 

69,931 

A  17C 
**}  J  i  D 

4,791 

Investment  in  Brunway 

1,848,223 

12,393,920 

Dpfpired  start-no  ^n^te 

169  512 

21 0  378 

Dsfsrred  ftngncs  cIibtqss 

799  1S9 

1  2S5  415 

Goodwill 

232,047 

232,047 

$  222,072,559 

$ 

190,656,319 

C 1 1  rro  n  f 

Bank  indebtedness 

$  4,380,951 

$ 

754,324 

Lines  of  credit 

32,775,139 

38,134,868 

Payables  and  accruals 

76,929,028 

48,093,669 

Income  taxes  payable 

,  2,840,799 

285,435 

Repayable  advances 

37,900 

90,400 

Future  income  taxes,  net 

5,929,395 

7,513,396 

Current  portion  of  long  terrn  debt 

7  fl^S  17C 

177  741  10B 

101,927,267 

Long  term  liabilities 

650,359 

608,982 

Long  term  debt 

20,701,21 1 

15,256,330 

148,492,676 

117,792,579 

Deferred  government  assistance 

9,297,157 

5,376,104 

Future  income  taxes 

(289,376) 

- 

Subordinated  debt 

20,000,000 

30,000,OOD 

Minority  interest 

965,595 

1,232,261 

Shareholder's  equity 

Capital  stocK 

564,115 

564,115 

Retained  earnings 

43,042,391 

35,691,250 

43,606,506 

36,255,375 

$      222,072,55B       $  190,655,319 


Atcon  Holdings  Inc. 

Consolidated  Statement  of  Cash  Flows 

(Unaudited) 


39  weeks  ended 


39  weeks  ended 
October  25, 
2008 


Cash  derived  from  (applied  to) 
Operations 
Net  income 

Equity  in  earnings  of  associated  company 
Depreciation 

Loss  on  disposal  of  assets 
Deferred  finance  charges 
Future  income  taxes 


Change  in 

Trade  receivables 
Holdbacks 

Insurance  receivable 

Inventories 

Prepaids 

Other  current  assets 

Accrued  investment  tax  credits 

Payables  and  accruals 

Related  party  trade  receivables  and  payables 

Other  liabilities 

Income  taxes  payable 

Investing 
Purchase  of 

Total  property  and  equipment 
Deferred  costs 
Investments 
Proceeds  from  sate  of  assets 

Financing 

Proceeds  from  the  issuance  of  long  term  debt 

Repayment  of  long  term  debt 

Increase  in  line  of  credit 

Proceeds  from  issuance  of  common  shares 

Dividends  paid 

Redemption  of  preference  shares 
Deferred  government  assistance 
Advances  to  parent  company,  net 


Net  increase  in  cash 
Cash  (bank  indebtedness) 

Beginning  of  period 

End  of  year 


$  5,991,109 
776,046 
2,691,200 
(568,470) 
466,226 

 (442,5DD) 

8,913,611 

(26,326,697) 
(5,144,662) 
(365,072) 
12,191,523 
(7,510,448) 
(12,517,000) 
(431,477) 
29,463,196 
(409.B32) 
(111,197) 

 2,955,364 

 707,311 


(11,029,539) 
40,728 
10,395,413 
2,251,641 
1,658,243 


7,261,975 
(14,340,243) 
(2,420,254) 
376,290 
(40,000) 
(266,666) 
4,086,547 

 (649,831) 

(5,992,183) 

(3,626,629) 

 (754,323) 

$  (4,380,952) 


4  weeks  ended 
October  25, 
2008 


$  (563,555) 
917,046 
(22,770) 

50,544 

 (62,617) 

313,639 

11,138,128 
(1,141,517) 
(504,952) 
11,895.098 
768,860 
(12,517,000) 
(124,200) 
(6,209,442) 
(470,365) 
(505,664) 

 84,918 

 2,727,502 


(1,401.792) 
4,191 


(1,397,601) 

1,016,302 
(308,253) 
(4,069,552) 
(8,834) 


124,211 
487,379 
(2,758,747) 


(1,428,845) 

(2,952,107) 
$  (4,380,952) 
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terim  Statement  of  Earnings  and  Retained  Earnings 
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ADVICE  TO  THE  MINISTER  BlacWell  Court  Reporting 

NEW  BRUNSWICK  INDUSTRIAL  DEVELOPMENT 

MINUTES 

A  Conference  call  meeting  of  the  New  Brunswick  Industrial  Development  Board  was  held  on  Monday, 
January  19,  2009  at  3:30  p.m. 

Those  members  present  were:    Byron  James  (Chairperson) 

Bill  Levesque 
Tom  Reid 
Phil  LePage 
Jim  McKay 
Dick  Burgess 


With  a  quorum  of  members  present,  the  meeting  was  declared  properly  constituted.  The  meeting  was 
chaired  by  Byron  James  with  secretary  support  provided  by  Julie  Gionet.  The  agenda  for  the  present 
meeting  was  approved  as  presented. 


COMPANY 


Location: 
Employment: 

Nature  of  Business: 
Request  from  the  Company: 

Financial  Officer: 
Departmental  Recommendation: 


Board  Recommendation: 
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COMPANY 


Atcon  Holdings  Inc. 


Location: 
Employment: 

Nature  of  Business: 

Request  from  the  Company: 


Financial  Officer: 
Departmental  Recommendation: 
Board  Recommendation: 


Miramicbi 

Present:  2100 
New  Incremental:  0 

Heavy  metal  manufacturing,  machining  and  fabrication,  plywood 
manufacturing  and  construction 

$50,000,000  in  Loan  guarantees 

$10,000,000  to  complete  the  expansion  of  Atcon  Industrial  services 
$20,000,000  to  retire  existing  subordinated  debt 
$20,000,000  to  increase  its  existing  operating  line  of  credit 

John  Watt 


Rejection 


Deferred  1 


SECRETARY 


New  Brunswick  Industrial  Development  Board 
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Employment: 

Nature  of  Business: 
Request  from  the  Company: 
Financial  Officer: 
Departmental  Recommend  ation : 
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COMPANY  

Location: 

Employment: 

Nature  of  Business: 
Request  from  the  Company: 
Financial  Officer: 
Departmental  Recommendation : 
Board  Recommendation: 
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COMPANY 


Atcon  Holdings  Inc. 


Employment: 

Nature  of  Business: 

Request  from  Company: 
Financial  Officer: 
Officer's  Recommendation: 
Departmental  Recommendation: 


Present:  2100 
Projected: 

Heavy  metal  manufacturing,  machining  and  fabrication, 
plywood  manufacturing  and  construction. 

$50,000,000  in  loan  guarantees. 

John  Watt 

To  decline  the  Company's  request. 


The  Committee  agreed  with  the  officer's  recommendation. 


BUSINESS  NEW  BRUNSWICK 


SUMMARY  OF  REQUEST 


DATE: 


January  13,2009 


FOR  DISCUSSION 


COMPANY 


Name:  Atcon  Holdings  Inc. 

Location:  Miramichi,  N.B. 

Principal  (s):  Robert  Tozer 

Nature  of  Business:    Heavy  metal  manufacturing,  machining  and  fabrication, 

plywood  manufacturing  and  construction. 
Employment:  Company  claims  to  employ  2100 

$72  million  of  salaries  and  wages  were  paid  to  1 ,785  NB 
residents  in  2007.  $65  million  in  2008. 

ASSISTANCE: 


Recommendation:  Not  to  support  the  request. 


Application/Request  from  Company: 
The  company  is  requesting  $50,000,000  in  loan  guarantees: 
Atcon  Industrial  Services 

$10,000,000  to  complete  the  expansion  of  Atcon  Industrial  Services  in 
Miramichi  to  enable  the  company  to  fabricate  steel  beams.  This  was  initially 
proposed  as  an  $11,000,000  capital  project,  which  received  $7,500,000  in 
provincial  assistance.  $9,200,000  has  been  spent  to  date.  The  company 
estimates  that  an  additional  $10,000,000  will  be  required  to  complete  the 
project.  Atcon  cannot  secure  the  financing  to  complete  it. 

Debt  refinancing 

$20,000,000  to  replace  existing  subordinated  debt  owed  to  McKenna  Gale, 
which  carries  an  interest  rate  of  15%  to  18%  and  is  due  for  repayment  in 
2010.  This  debt  is  secured  by  first  charges  on  Atcon 's  Swedish  plywood  mill 
which  is  profitable  and  debt  free,  and  a  first  charge  over  Atcon's  interests  in 
the  B runway  NB  highway  maintenance  contract. 

Operating  credit 

$20,000,000  to  increase  the  company's  operating  line  of  credit  from  the 
present  $40,000,000  limit  to  $60,000,000,  The  company  is  seeking  this  in 
order  to  ensure  that  it  has  the  financial  capability  to  take  on  additional  projects 


2 

as  opportunities  arise,  including  the  ability  to  provide  contract  security 
deposits  when  required. 


Will  recommendation  be  acceptable  to  client:  Yes  No  _X 


ECONOMIC  PAYBACK:  N/A 

(See  Section  11) 

RISK  ASSESSMENT:  Low  Medium  High  _X. 

(See  Section  12) 

KEY  ISSUES 


•  Atcon  is  a  major  employer  in  the  area  with  an  annua)  payroll  of  some  $70 
million,  and  the  company's  employment  efforts  have  gone  unrecognized 
as  most  of  the  work  is  talcing  place  in  Alberta  and  northern  Canada. 

•  80%  of  Atcon's  revenues  are  derived  through  Atcon  Construction,  a  sector 
not  normally  supported  by  BNB. 

•  The  vast  majority  of  the  construction  revenues  are  generated  outside  of 
New  Brunswick,  using  NB  labour  and  generating  wealth  for  New 
Brunswickers  and  tax  revenues  for  NB. 

•  Inability  of  the  company  to  access  credit  will  limit  the  company's 
operations  and  could  lead  to  a  major  downsizing  of  the  company.  The 
company  is  already  in  the  process  of  reducing  its  fixed  overhead  expenses. 

•  Atcon  is  confident  that  it  can  achieve  its  2009  forecast  of  $279  million  in 
revenues  and  pre-tax  profit  of  $22  million. 

•  Atcon  has  a  dismal  record  of  meeting  its  payment  obligations  to  BNB. 

•  The  recent  acquisition  (by  lease)  of  a  corporate  jet  will  create  a  perception 
issue  if  assistance  is  provided. 

•  The  requested  $10  million  to  complete  the  Atcon  Industrial  Services 
project  in  Miramichi  has  been  necessitated  by  a  $9  million  cost  over-run 
of  an  $11  million  project.  This  resulted  from  the  company's  decision  to 
expand  the  scope  (and  cost)  of  the  proposed  project  without  the 
knowledge  of  BNB  and  without  securing  the  required  financing  to  fund 
the  incremental  work. 

•  The  requested  $20  million  working  capital  guarantee  relates  primarily  to 
requirements  associated  with  construction  activities  (a  sector  not  normally 
supported  by  BNB). 

•  The  company  continues  to  embark  on  projects  beyond  its  financial 
capabilities  and  then  seeks  provincial  support  after  the  fact. 
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SCHEDULE "A" 
EVALUATION  OF  COMPANY 


Company  History:  The  Atcon  Group  consists  of  16  companies  involved  in  construction,  metal 
working  and  machining,  and  manufacturing  of  value-added  wood  products.  They  have  over  2,000 
employees  in  North  America  and  Sweden  with  office  crews  in  Calgary  and  Fort  McMurray.  They 
currently  use  people  from  Miramichi  for  construction  jobs  in  Western  Canada  having  them  onsite  for 
4  weeks  and  two  weeks  home  with  Atcon  taking  care  of  flights  and  accommodations. 

Plant  Facilities:  The  Company  operates  from  four  separate  facilities  in  Miramichi. 

Product(s)/Technology: 

Highway  logging  trailers,  fork  lift  loading  ramps,  steel  and  aluminum  pallets,  material  handling 
equipment,  mining,  quarrying  and  ore  dressing  machinery,  conveyors,  rock  crushers,  structural  steel 
beams,  etc.  The  products  are  complex  and  require  multiple  and  interdependent  stages. 

Raw-Material  Resource:  The  primary  raw  material  consists  of  steel  which  is  readily  available. 

Marketing/Distribution: 

The  target  markets  are  in  the  energy  infrastructure  industry  with  a  particular  focus  on  the  Alberta  Oil 
Sands  as  well  as  the  wind  energy  sector.  According  to  the  Company,  contracts  valued  at  $  15M  have 
been  secured  from  Krupp  Canada,  A  total  of  $8M  has  been  delivered  to  date.  Atcon  has  also  been 
awarded  a  $133,628,450  bridge  construction  project  in  the  Northwest  Territories  which  will  take  3 
years  to  complete. 

The  Group  is  also  currently  working  on  the  following  contracts: 

Suncor-Structural  steel  for  bridge  in  Fort  McMurray  valued  at  $10M  to  be  completed  in  fiscal  2008; 
Metso  Minerals-fabrication  of  crushers  valued  at$5M  annually. 

The  company  claims  that  $175  million,  or  63%  of  forecasted  sales  for  the  coming  year  are 
committed.  This  claim  has  not  been  verified  by  BNB. 

Competition: 

Competition  is  not  an  issue  for  the  energy  market  they  are  targeting  in  Alberta.  The  manufacturing 
capacity  appears  to  be  the  key  in  order  to  secure  contracts  in  this  market.  However,  internal 
competition  in  NB  could  be  an  issue  as  the  company  may  be  competing  with  Ocean  Steel  & 
Construction,  MQM  and  York  Steel  Inc  for  future  contracts. 
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Management: 

The  organization  is  supported  by  the  following  persons  within  the  Atcon  Group: 

Gary  Tozer-Senjor  project  manager  and  former  Trac  plant  manager  with  32  years  experience  in 
design  and  fabrication  of  mechanical  equipment  and  large  structural  steel  projects. 

James  Clark  -  Chief  engineer  for  the  Atcon  Group  with  21  years  experience  as  a  mechanical  engineer 
in  project  management,  construction  and  industrial  maintenance. 

Robert  Tozer-  CEO  and  President  of  the  Atcon  Group  with  32  years  experience  as  manager  for  large 
civil  projects,  aggregate  and  mining  operations  and  equipment  fabrication. 

Bill  McLeod-  Plant  Manager-  20  years  experience  with  the  former  Maritime  Stee]  facility. 

Sales  for  Atcon  are  generated  through  the  combined  effort  of  the  following  persons: 

Robert  Tozer-CEO 

Mark  Ledwell-Vice  President  and  General  Counsel 
Gordon  Burns- VP  Sales  and  Business  Development 

Financial: 

Atcon  Holdings  (Parent  Company): 

(Based  on  officer's  review  as  copies  of  financial  statements  were  not  provided,  with  the  exception  of 
the  October  2008  internal  statements  and  projections. 

Year  end  audited  consolidated  statements  at  January  3 1 ,  2006  show  revenues  of  $100  million,  and  a 
net  profit  of  $3  million  including  depreciation  of  $6.6  million.  The  Company  had  total  assets  of 
$158.6  million,  and  equity  of  $24  million. 

The  group  paid  wages  and  benefits  in  the  year,  primarily  to  New  Brunswickers,  in  excess  of  $25 
million. 

Year  end  audited  consolidated  Statements  at  January  3 1 ,  2007  show  revenues  of  $204  million,  and  a 
net  profit  of  $12  million  including  depreciation  of  $6  million.  The  Company  has  total  assets  of  $206 
million,  and  equity  of  $35.5  million. 

During  the  year,  the  Company  paid  wages  and  benefits,  primarily  to  New  Brunswickers,  in  excess  of 
$53  million. 

Year  end  internal  consolidated  statements  at  January  31,  2008  show  revenues  of  $258  million,  with  a 
net  profit  of  $2.5  million  including  depreciation  of  $6  million.  Wages  paid  to  NB  residents  during 
the  year  were  $72  million. 

Internal  consolidated  statements  for  the  9  month  period  ended  October  25,  2008  show  revenues  of 
$213  million  with  a  net  profit  of  $7.4  million  including  depreciation  of  $3  million. 


Schedule  "B" 

Assistance  provided  to  the  Atcon  Group  is  as  follows: 

Atcon  Veneer  Products  Inc.    (outstanding  assistance  $0) 

2004  -  $290,000  term  Joan  guarantee 

2004  -  $300,000  working  capital  loan  guarantee 

This  assistance  was  approved  but  never  put  in  place  due  to  changes  in  the  company's 
plans. 

Atcon  Plywood  Inc.: (outstanding  assistance  $2,490,000) 

1999  -  $2,500,000  loan  guarantee  (since  released) 

1991  -  $1,250,000  forgivable  loan  (forgiven  as  agreed  based  on  employment) 
2004  -  $2,500,000  guarantee  issued  and  outstanding  (balance  about  $950,000) 
2004  -  $4,000,000  Bridge  loan  issued.  Outstanding  balance  is  $1,540,000. 

Skyway  Wood  Products  (  Eastwood  Furniture):  (outstanding  assistance  $377,000) 

1997  -  $384,000  loan  and  a  $532,000  forgivable  loan  from  the  CFJ3  Chatham 
Redevelopment  Fund.  This  company  has  been  closed.  The  $137,000  balance  of  the  Loan 
and  the  unforgiven  portion  of  the  forgivable  loan,  estimated  to  be  $240,000,  should  be 
repaid  by  the  Atcon  Group. 

ARVIN:  (outstanding  assistance  $350,000) 

2000  -  $400,000  forgivable  loan  (not  fully  advanced).  This  is  in  connection  with  the 
renovations  to  the  former  TechSea  building.  The  company  has  moved  its  production 
equipment  into  the  building  and  is  starting  to  create  the80  required  jobs.  The  long  delay  in 
the  move  and  job  creation  results  from  the  devastating  effects  of  the  closure  of  COM  DEV 
in  Moncton,  which  was  Arvins  biggest  customer. 

Envirem  Technologies:  (Outstanding  assistance  $16,000) 

2001  -  $100,000  loan  and  a  contribution  of  100  acres  of  land  at  CFB  Chatham.  Agreement 
being  met.  Loan  balance  about  $16,000. 

Atcon  Group 

2000  -  $50,000  grant  cost  sharing  of  bid  preparation. 

Nelson  Venture  Capital 

$210,000  venture  capital  loan  made  to  the  employees  of  Nelson  Forest  Products.  Atcon 
assumed  this  liability  and  it  has  been  repaid. 

Nutritec  (outstanding  assistance  $750,000) 

A  $100,000  loan  has  been  made  to  Nutritec  Inc.,  which  is  a  joint  venture  between  Atcon 
and  Couvoir  Westco.  2007  -  $650,000  repayable  loan  was  made  to  Nutritec. 


t 


Atcon  Industrial  Services  (outstanding  assistance  $6,310,000) 

2008  -  $3,060,000  forgivable  loan 

2008  -  $3,250,000  repayable  loan 

2008  -  $1,1905000  contribution  from  RDC 

Ate  on  Holdings  (outstanding  assistance  $13,362,845) 

2008  -  $13,362,845  loan  guarantee 


Total  outstanding  assistance  to  the  group  is  approximately  $23, 600,000. 


AKuri  Holdings  Inc. 

Consolidated  Statement  of  Earnings  and  Retaingd  Earnings 

(Unaudited) 


39  weeks  ended    4  weeks  ended 


October  25, 
2003  Act 

%of 
sales 

October  27 
2007  Ad 

%or 

sales 

Act  vs  Prior  Year 
Var  B(W) 

October  25, 

2008  Act 

%of 
sales 

October  2/ 

2007  Act 

%  ol 
sales 

Act  vs  Prior  Year 
Var  B[W) 

Net  revenues 

5213,3D4„119 

100.0% 

5  213.925,950 

1DQ.0% 

S  (621,8311 

$24,441,283 

100.0% 

5  42.302.233 

100.0% 

S  (17,BSO,9S01 

Direct  expenses 

Wages  salaries  and  benefits 

125,348,655 
SB  238  T^fi 

se.8% 

27  3% 

124.091.845 
59.296.4B2 

5S.D% 
27.7% 

11,256,609) 
1,057  726 

14,871,S53 

7  4[H  R57 
I , too, 03  i 

60.8% 
30  6% 

27.680.424 

65.4% 
28  0% 

12,308,771 
4,351,871 

183  587  411 

86. 1  % 

183,383,320 

35.7% 

(199,063) 

lei  eh  n 

91  5% 

JsJ  ID.  1  3£ 

a3  4% 

17  Hen  cf  ^ 
11,1  bU,b&j 

Gross  margin 

29,71  S.70S 

13.9% 

30,537.622 

14.3% 

(820,914) 

2,085,773 

B.5% 

2.786.0B0 

6.B% 

(700,308) 

Gsnersl  3nd  administrative  expenses 

o  (ten  yjK. 

J.S% 

7  469  071 

3  5% 

1  20-4-  933 

4.9% 

(<1.2i 1 .3  '  .3) 

-5.2% 

(3,416,306) 

Earnings  before  interest,  income  taxes, 
depreciation  and  amortization 

19,355,583 

9.3% 

23.068.551 

10.6% 

(3,212,568) 

880,840 

3.6% 

4.997. 453 

n.B% 

(4,116,613) 

Depreciation  and  amortization 

3,007,434 

1.4% 

4,517.857 

2.2% 

1,610,363 

293,524 

1.2% 

496.594 

1.2% 

203,070 

Earnings  from  operations 

16,848,439 

7.9% 

18,450,694 

8.6% 

(1,602,205) 

587,316 

2.4% 

4.500.859 

10.6% 

(3,913,543) 

Interest  end  bank  charges 
Exchange  loss  {gain)  on  long  term  debt 
Inleresl  on  long  term  debt 

2,925,093 
3,925,397 

1.818.299 
[444,441) 
4,965,452 

(1,106,765) 
(444,441) 
1,040,055 

(56,935) 
589,763 

324.781 
535,705 

381,715 
1 54. Dial 

6,550,460 

5.339,309 

(511.151) 

532,829 

BS0.4BS 

327,657 

Earnings  floss)  before  income  taxes  and  equity  in 
earnings  of  companies  subject  to  significant  influence 

9,998,029 

12,111.385 

(2,113,356) 

54,4B7 

3.640.373 

(3,535,886) 

Income  taxes 
Current 
Future 

2,589,668 
(442,500) 

4.1B2.799 
712.683 

(1,593,131) 
(1.155,183) 

(315,083) 
(62,617) 

1,027,925 
353,975 

(1,343,0081 
1416.592) 

2,147,168 

4.B95.4B2 

2,748,314 

(377,700) 

1.381.900 

1,759,600 

Earnings  (loss)  before  equity  in  earnings  of 
companies  subject  to  significant  influence 

7,650,861 

7.215.903 

634,958 

432,187 

2,258.473 

(1,826,286) 

Equity  in  earnings  of  companies 
subject  to  significant  influence 

(459,752) 

3,860.363 

(4,320,115) 

(600,752) 

B22.15B 

(1,422,910) 

Net  earnings 

S  7,391,109 

$  11.076.267 

$  (3,685,157) 

S  (168,565) 

5  3.0B0.532 

S  (3.249,197) 

Retained  earnings,  beginning  or  period  S  35,691,282  I      34.923.732                             t           767,550  843,210,356                            S     42.919.355  S           291, 5B9 

NBI  earnings                                                                        7,331,108  1 1.076.267  (3,685,157)  |16B,565)                                      3,080.632  (5,343,157) 

Dividends  |4o,000)  140,000)  ^_   mi 

Reiained  earnings,  end  of  period  S  43,042,391  5     45.999.998                        S       12,957,607)  $43,042,391                        5    45.999.998  S  (2,957,607) 


Segment  summary  Actual  Actual 


Rev 

EBITDA 

Rev 

EBITDA 

Construction 

S  184,526,460 

320,010,080 

$23,822,601 

$  926,131 

Wood 

2,935,885 

(2,865,596) 

37,260 

(197.160) 

Environmenlal 

8,101,612 

1,056,476 

405,940 

58,671 

Steel 

21,865,864 

517,740 

2,063,643 

215,301 

Corpora  le 

(14,125,702) 

1,037,283 

(1,BS8,16Z) 

(135,103) 

Total 

5213,304,119 

$19,855,933 

524,441,283 

9  860,840 

n  ■ 

g 


f 


Atcon  Holdings  Inc. 
Consolidated  Balance  Sheet 


(Unaudited) 

October  25, 

January  26, 

2D08 

2008 

Assets 

Current 

Short  term  deposit 

$ 

$  309,469 

Receivables 

70,248,449 

41,648,479 

Inventories 

41.12S.614 

52,813,183 

Other  current  assets 

12,517,000 

- 

Prepaid  expenses 

16,649,289 

9,138,841 

1+0,541,351 

103,909,973 

Receivable  from  related  parties,  non-interest  bearing 

no  set  terms  of  repayment 

11,300,576 

10,636,977 

Accrued  investment  tax  credits 

5,498,764 

5,041,533 

c-t  cno  cqn 

□  1  |UUU  |  J  w  u 

55  460  479 

Future  income  tax 

1,430,877 

Investment  in  SLAM  Exploration  Ltd. 

69,931 

69,931 

Patents  and  trademarks 

4,376 

4,791 

Investment  in  Brunway 

1,848,223 

12,393,920 

Deferred  start-up  costs 

169,512 

Deferred  finance  charges 

/yy,  ley 

1,265,41 5 

Goodwill 

n*>n  n47 

$  222,072,559 

$  190,656,319 

Liabilities 

Current 

Rank  inrtphtpH  n 

$  4,380,951 

$  754,324 

Lines  of  credit 

32,775,189 

38,134,868 

Payables  and  accruals 

76,929,028 

48,093,669 

Income  taxes  payable 

2,840,799 

285,435 

R pn^sia^hl a  aHw2ni"'fiC 

rscpdyouic  duveuii^tfi 

37  900 

90,400 

Future  income  taxes,  net 

5,929,396 

7,513,396 

Current  portion  of  long  term  debt 

4,347,843 

7,055,176 

127,241, Tub 

*irM  QT7  1C7 
1  U  1  ,yz/  ,Zb  / 

Long  term  liabilities 

550,359 

608,982 

Long  term  debt 

20,701,211 

15,25B,330 

148,492,676 

117,792,579 

Deferred  government  assistance 

q  707  157 

?,£3l  ,  1 

5  376  104 

Futur6  income  taxes 

(289,376) 

Subordinated  debt 

20,000,000 

30,000,000 

Minority  interest 

965,595 

1,232,261 

Shareholder's  equity 

Capital  stock 

564,115 

564,115 

Retained  earnings 

43,042,391 

35,691,260 

43,606,506 

36,255,375 

$       222,072,558       $  190,656,319 


Atcon  Holdings  Inc. 

Consolidated  Statement  of  Cash  Flows 

(Unaudited) 


39  weeks  ended 


39  weeks  ended 
October  25, 
2008 


4  weeks  ended 
October  25, 
2008 


Cash  derived  from  (applied  to) 
Operations 
Net  income 

Equity  in  earnings  of  associated  company 
Depreciation 

Loss  on  disposal  of  assets 
Deferred  finance  charges 
Future  income  taxes 

Change  in 

Trade  receivables 
Holdbacks 

Insurance  receivable 

inventories 

Prepaids 

Other  current  assets 
Accrued  investment  tax  credits 
Payables  and  accruals 

Related  party  trade  receivables  and  payables 
Other  liabilities 
Income  taxes  payable 

Investing 
Purchase  of 

Total  property  and  equipment 

Deferred  costs 

Investments 
Proceeds  from  sale  of  assets 

Financing 

Proceeds  from  the  issuance  of  long  term  debt 

Repayment  of  long  term  debt 

Increase  in  line  of  credit 

Proceeds  from  issuance  of  common  shares 

Dividends  paid 

Redemption  of  preference  shares 
Deferred  government  assistance 
Advances  to  parent  company,  net 


Net  increase  in  cash 
Cash  (bank  indebtedness) 

Beginning  of  period 

End  of  year 


$          5,991,109  J 

I  (566,565) 

776,046 

917,046 

2,691,200 

(22,770) 

(568,470) 

~ 

466,226 

50,544 

(442,500) 

(62,617) 

8,913,611 

313,839 

(26,326,697) 

11,138,125 

(5,144,662) 

(1,141,517) 

(365,072) 

(504,952) 

12,191,523 

11,895,098 

(  —r  r- A  n    A  A  O  \ 

(7,510,449) 

768,860 

(12,517,000) 

(12,517,000) 

(h-j  r ,4f  / ) 

oq  Afii  -me 

t  J,4DO,  1  i?D 

/AAA   H  n-r\ 

(i  1 1  jiy  f  j 

(505,664) 

o4,yio 

7fl7  1 

■d  7i7  cho 

Ml  029  539) 

M  401  7P21 

40,728 

4,191 

10,395,413 

2,251,641 

1,658,243 

(1,397,601) 

7,261,975 

1,016,302 

(14,340,243) 

(308,253) 

(2,420,254) 

(4,069,552) 

376,290 

(8,834) 

(40,000) 

(266,666) 

4,0B6,547 

124,211 

(649,831) 

487,379 

(5,992,183) 

(2,758,747) 

(3,626,629) 

(1,428,845) 

(754,323) 

(2,952,107) 

$  (4,380,952) 

$  (4,380,952) 

Atcon  Holdings  !nc. 

Interim  Statement  of  Earnings  and  Retained  Earnings 


RolliW  VTD 


Month 
J  an  09 

Month 
FcbCS 

Month 
MarOS 

Month 
Aprt>9 

Month 
May09 

Month 
Jun09 

Month 
JulQ9 

Month 
AugOS 

Month 
S«pt09 

Month 
QC1D9 

Month 
Nov  03 

M&ruh 
Dkc09 

Month 
JantO 

FT 
2010 

Ne(  revenues 

S  3,741.439 

S  15,926,900 

$21,220,900 

524.053.000 

S1B.  63  0.400 

$32,807,400 

3  37.TPT.BQ0 

S3B,6B8,70t) 

S  25.457,300 

S  26,553,900 

$17,646,400 

510,583,900 

S  10.027.900 

S273.4M.000 

y<t eel  expenses 

images,  salaries  and  benefit 

2,GB2,797 
3.749.275 

7.199,159 
5.791.540 

10.661.269 
&.TJ.1.5-10 

12.468.309 
7.321.350 

9.797.029 
5,739H203 

17,B1S,S44 
3,195,750 

20.91  S.  144 
10.011.315 

2D.  119.165 
9.932.518 

14.441.569 
7.426.365 

.  13,370,144 
3,337.960 

B.371.4&4 
5.740.775 

5.338, 619 
3.657.300 

4.9G7.309 
3.513-.090 

146,752.713 
B3.458,645 

5,032,072 

13.190.699 

17.1 02.799 

19.779.659 

1S. 537. 132 

27,011,294 

30.929.459 

30.100.487 

21.868.034 

22,306,044 

14.612.239 

B.995.913 

B.475,393 

230,211,362 

jross  margin 

2.30&.367 

2.733,201 

3,31  B,  101 

4,305,341 

3. 093.269 

5.799.1  OS 

5,776,341 

6,5*3,014 

4.539.766 

4,2*5.356 

3.034,161 

1,637,381 

1,5.52.502 

4B.226.&35 

SBneral       adrn-irkisir  ati«(  e^pen-sas 

&95.162 

1  04B  911 

1.017.B92 

10.46S.53E 

Earnings  beforB  imprest.  Sterne  taxes. 
dtp'tcillrOd  a^d  amen  gallon 

1H  162,275 

2.019.439 

3.174.609 

B49 

2,343, 505 

4,9HD.2l4 

£.663,449 

3,E92,B5t 

3.E21.Q74 

3,277.964 

1,965, 549 

67D.DS9 

53-4.G10 

37,7^0,702 

Depreciation  and  amortization 

293,755 

325,303 

263,119 

274,311 

347,725 

290,SSfl 

293,727 

377,31 4 

314,733 

325.513 

333.355 

323,109 

 3Zfl,lQ9 

3.B73.QD7 

Earnings  Tram  operations 

351,511 

1,724.131 

2.3dS.d9Q 

3.328,535 

2.DQ0.7BD 

4.5B9.62S 

S.5  53.722 

5,315.538 

3,307,075 

2, 952.451 

1,531,951 

341. 3  B0 

206.501 

33.BS7.G95 

hieresl  arvd  bank  charges 
Exchange-  gain  S  unusual  llsm 
InWfMl  on.  long  term  debt 
Capital  lax 

360.612 

79SH060 


434, 6oi 
575.S5B 

53  B.  57  9 

117,745 
533.373 

432.946 
577.656 

364,965 
542.651 

309.74J 
540,906 

295,430 
679,130 

353, BOG 
542.664 

37J).8&1 
543,033 

367,964 
599,447 

371,593 
547.  B1 5 

3B9.397 
556,673 

4.385,252 
9, 660.ZS  6 

1.15S.S72 

1010.601 

SB7.0S7 

856.118 

1.010.613 

9Q7.E36 

374,560 

921,924 

 Si  9  j0g 

 939  '6"70~ 

1  1  n,4C  S^tt 

Earnings  before  equity  in  earnings  ol 
awrjcjzied  ccnnp3ny  and  ra-tt! 

[253,161] 

713.530 

1 ,953,4  03 

2.472,420 

990.163 

3.731,990 

4,713,071 

4,440.978 

2,410.605 

2,030,527 

917,453 

[577.423} 

(729.569) 

2Z.S22.1JJ 

Income  and  capital  taxes 
Currjnl 
Future 

10,289 
|121,694| 

1lS,332 
100,535 

150.00-1 
463.252 

223.334 
55B.3B3 

19B.3B3 
110,037 

443.200 
753.493 

531,746 
967,913 

507.230 
905,294 

293.139 
469. 6  EG 

244,432 
396.639 

131.333 
57.4S2 

(20.491) 
(173.054) 

[65.277) 
[177.001) 

2,761,956 
4,438,149 

(111.395) 

21S.30S 

61B.25G 

732.717 

30B.419 

-  1.201,698 

1.499,664 

1.412,524 

762.B05 

641.072 

1  B3.E75 

(193,545) 

(242.273) 

7.200.115 

Earninrjs  before  eajity  '(\  earnings  of 
associated  earns  any 

(181.766) 

1.340.147 

1,639.703 

681, 74B 

2.580.292 

3,213,407 

3.023,453 

1,647,800 

1,389.456 

423,578 

{333,684} 

(437.291) 

1S,S32,0J3 

Eouiiy  in  earnings  of  associated  company 

25.000 

25.000 

25,000 

25,000 

25.000 

25.000 

25,000 

25.DO0 

25.000 

25.000 

25.000 

25,000 

25.000 

300.00D 

Net  earnings 

5^1^55,755^ 

5  1,335.147 

S  1.714,703 

S  70S.71B 

5  2.505.232 

5  3.238.4Q7 

S  3.0 SI.  453 

5  1,  £72.300 

S  1.414.456 

Si  453,573 

5  (356.384) 

S  (462.291) 

i  15.SS2.03Z 

Retained  earnings,  beginning  of  period 

Mel  earnrnc-s 

Dividends 

543,933.317 
[156,765) 

543.776,5E9 
513,522 

1. 355,147 

545,910.333 
1,714.703 

$47,325,041 
706,746 

843,031,790 
Z,  6  05. 292 

S50.33/.0B2 
3.23B.4D7 
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Telephone  /  TVSl^plionc 

IicfErfiiiciti  /  lieTevrencc 

To: 
A: 

NBIDB 

BNB 

From:  ., 
lie:  , 

John  Watl 

■  cc-  -  ". 

John  Rosengren,  Bernie 

Fontaine,  Joe  Allen                   ]?OR  DISCUSSION 

Subject:-': 

Atcon  Holdings  Inc. 

The  following  is  a  summarization  of  the  major  issues  with  respect  to  Atcon' s  $50  million 
financing  request. 

A.  In  support  of  the  request  for  $10  million  to  complete  the  Steel  Beam  plant  in  Miramichi, 
the  company  has  provided  a  detailed  list  of  building  costs  totaling  $7  million,  and  a 
detailed  equipment  list  totaling  $5  million,  indicating  a  need  for  $12  million. 


B.  The  requested  working  capital  guarantee  of  $20  million,  is  to  be  used  for  any  required 
bid/security  deposits  ($5  million)  and  $15  million  for  general  working  capital  purposes  to 
enable  the  company  to  take  advantage  of  future  opportunities.  The  information  provided 
by  the  company  shows  $15.2  million  in  accounts  payable  which  are  over  90  days  old  at 
October  25/08.  (the  requested  $20  million  may  be  inadequate). 

C.  The  Atcon  group  currently  has  a  combined  operating  credit  facility  of  $40  million  which, 
in  our  opinion,  would  support  annua]  sales  levels  of  approximately  $150  million.  The 
company  is  operating  in  the  $250-270  million  range  and  is  constantly  experiencing 
working  capita]  shortages.  This  is  partially  reflected  by  the  fact  that  $15  million  of  the 
company's  accounts  payable  are  over  90  days  old. 

D.  There  is  an  unconfirmed  suspicion  that  the  company  has  been,  or  soon  will  be,  placed  on 
a  COD  basis  by  its  larger  suppliers  (steel,  fuel,  etc.). 

E.  The  McKenna  Gale  sub-debt  agreements  have  numerous  restrictions,  permitting 
McKenna  Gale  to  refuse  to  permit  any  capita]  or  operating  borrowing,  and  capital 
expenditures.  Any  financial  participation  by  the  province,  even  by  way  of  guarantee 
would  be  subordinate  to  the  security  held  by  McKenna  Gale,  and  would  require  the 
consent  of  McKenna  Gale.  The  agreement  is  presently  in  default,  and  the  loans  could  be 
called. 

F.  $10  million  of  the  sub-debt  is  scheduled  for  repayment  in  February,  2010.  The  company 
will  be  unable  Lo  make  Ihe  payment. 

G.  Any  financing  provided  to  the  company  while  the  McKenna  Gale  agreement  remains  in 
force  and  in  default  would  be  in  immediate  jeopardy  in  the  event  the  sub-debt  loans  were 
called.  
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H.  The  company,  over  the  past  4  years,  has  generated  in  the  range  of  $800  million  in  total 
revenues  with  a  resulting  aggregate  net  profit  of  about  $16  million.  Annual  depreciation 
is  about  $6  million,  and  annua]  long  term  debt  and  capital  lease  payments  are  about  $6 
million.  Based  on  this  past  performance,  the  company's  ability  to  repay  any  substantially 
increased  debl  load  is  very  questionable. 

I.  The  company  has  provided  a  list  of  unbilled  contracts  in  hand  totaling  $270  million,  of 
which  about  $160  million  would  be  done  in  2009.  This  represents  about  60%  of  the 
company's  projected  revenues  for  2009.  BNB  has  not  verified  the  existence  of  these 
contracts  with  the  exception  of  the  Deh  Cho  Bridge  contract. 

J.   Consolidated  financial  statements  for  the  company's  fiscal  year  ended  January  31,  2009 
are  expected  to  show  minimal  profits  or  a  small  loss.  Audited  financial  statements  will 
not  be  available  until  the  1st  week  of  April/09.  No  assistance  should  be  provided  without 
audited  statements. 

K.  if  the  company  is  unable  to  arrange  a  large  financing  package  by  early  April/09,  loans  in 
default  will  be  moved  into  current  liabilities  and  the  audited  statements  will  contain  a 
number  of  qualifications  which  will  severely  impact  the  company's  credit  rating  and 
ability  to  secure  contracts. 

L.  Approximately  85%  of  the  company's  revenues  are  derived  from  construction  activities. 
BNB  has  not,  to  date,  provided  assistance  to  the  construction  sector.  Providing  assistance 
would  represent  a  significant  change  in  policy  and  would  set  a  precedent  which  could 
result  in  financing  requests  from  other  construction  companies. 

M.  Notwithstanding  all  of  the  foregoing,  the  Atcon  group  employed  1751  NB  residents  in 
2008  (of  which  700  worked  outside  NB)  with  a  $64  million  payroll,  and  is  anticipating 
the  same  employment  levels  in  2009.  BNB  has  not  verified  the  employment  levels. 

N.  The  company  has  stated  that,  if  the  assistance  is  not  provided,  Atcon  will  be  downsized 
dramatically,  probably  to  about  $70  million  in  annual  revenues  rather  than  $270.  A  more 
realistic  scenario  would  be  the  complete  failure  of  the  company. 

O.  The  company  has  a  track  record  of  failing  to  honour  financing  agreements  with  the 
province,  and  a  track  record  of  incurring  substantia]  expenses  without  having  arranged 
appropriate  financing.  If  the  requested  financing  were  to  be  provided,  any  attempts  to 
restrict  or  control  the  company's  behaviour  would  probably  be  ignored. 


John 


COMPANY 


Atcon  Holdings  Inc. 


Location: 
Employment: 

Nature  of  Business: 

Request  from  the  Company: 
Financial  Officer: 
Departmental  Recommendation: 
Board  Recommendation: 


Miramichi 

Present:  2100 
New  Incremental:  0 

Heavy  metal  manufacturing,  machining  and  fabrication,  plywood 
manufacturing  and  construction. 

$50  million  Guarantee 

John  Watt 

Deferred 

The  Members  of  the  Board  concurred  with  the  Departmental 
Recommendation. 
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New  Brunswick  Industrial  Development  Board 


Minutes  February  9,  2009 


ADVICE  TO  THE  MINISTER 
NEW  BRUNSWICK  INDUSTRIAL  DEVELOPMENT  BOARD 

MINUTES 

A  regular  meeting  of  the  New  Brunswick  Industrial  Development  Board  was  held  on  Monday, 
March  16,  2009  at  3:30  p.m. 

Those  members  present  were:    Dick  Burgess  (Chairperson) 

Tom  Reid  (part  of  die  meeting) 
Jim  McKay 
Bill  Levesque 
Phil  LePage 


With  a  quorum  of  members  present,  the  meeting  was  declared  properly  constituted.  The  meeting  was 
chaired  by  Dick  Burgess  with  secretary  support  provided  by  Julie  Gionet.  The  agenda  for  the  present 
meeting  was  approved  as  presented. 


COMPANY 


Location: 
Employment: 

Nature  of  Business; 

Request  from  the  Company: 
Financial  Officer: 


Atcon  Holdings  Inc. 


Miramichi 

Present:  2100 
New  Incremental:  0 

Heavy  metal  manufacturing,  machining  and  fabrication,  plywood 
manufacturing  and  construction. 

$50,000,000  Loan  guarantees 

John  Watt 


Departmental  Recommendation:  Rejection 

Board  Recommendation:  The  Members  of  the  Board  concurred  with  the  Departmental 

Recommendation. 


New  Brunswick  Industrial  Development  Board 


Minutes  March  16,  2009 
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COMPANY 


Atcon  Holdings  Inc. 


Location: 
Employment: 

Nature  of  Business: 

Request  from  the  Company: 
Financial  Officer: 
Departmental  Recommendation: 
Board  Recommendation: 


Miramichi 

Present:  2100 
New  Incremental;  0 

Heavy  metal  manufacturing,  machining  and  fabrication,  plywood 
manufacturing  and  construction. 

$50  million  Guarantee 

John  Watt 

Deferred 

The  Members  of  the  Board  concurred  with  the  Departmental 
Recommendation. 


±y_  

CHAIRPERSON 
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New  Brunswick  Industrial  Development  Board 


Minutes  February  9,  2009 


COMPANY  Atcon  Hoi  din  as  Inc. 

Location:  Miramichi 

Employment:  Present:  2100 

New  Incremental:  0 

Nature  of  Business:  Heavy  metal  manufacturing,  machining  and  fabrication,  plywood 

manufacturing  and  construction 

Request  from  the  Company:  $50,000,000  in  Loan  guarantees 

$10,000,000  to  complete  the  expansion  of  Atcon  Industrial  services 
$20,000,000  to  retire  existing  subordinated  debt 
$20,000,000  to  increase  its  existing  operating  line  of  credit 

Financial  Officer:  John  Watt 

Departmental  Recommendation:  Rejection 

Board  Recommendation:  Deferred  ' 


New  Brunswick  Industrial  Development  Board 


Minutes  January  19,  2009 
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Atcon  Holdings  Inc. 
626  Newcastle  Bivd. 
Miramichi,NB  E1V2L3 

Attention:  Mr.  Robert  Tozer,  President 
Dear  Mr.  Tozer: 

Subject:  Minister  of  Business  New  Brunswick  ("Minister")  -  Financial  Assistance 

PJease  be  advised  that  your  request  for  financia]  assistance  has  been  assessed  and  approval  has 
been  given  to  provide  a  Joan  guarantee  ("Guarantee")  to  a  Canadian  financial  institution 
("Bank")  to  secure  a  loan  for  Atcon  Holdings  Inc.  (hereinafter  referred  to  as  "Company"  or 
"Atcon")  in  an  amount  of  up  to  $10,000,000  (the  "Loan"). 

The  proceeds  of  the  Loan  shall  be  used  to  complete  capital  expenditures  at  Atcon  Industrial 
Services  Inc.  's  Miramichi  facilities,  and  for  no  other  purpose. 

Term  and  payment: 

The  Minister's  liability  under  the  Guarantee  shall  not  exceed  the  lesser  of  $10,000,000  or  the 
principal  balance  of  the  Loan  outstanding  on  the  date  upon  which  the  Bank  makes  demand  for 
payment. 

The  Loan  shall  be  repaid  by  way  of  72  equal  principal  payments,  commencing  on  the  first  day  of 
the  25th  month  following  the  issuance  of  the  Guarantee. 

Interest  on  or  with  respect  to  the  Loan  is  not  guaranteed, 

The  Guarantee  shall  be  issued  to  the  Bank  at  such  time  as  the  required  legal  agreements  have 
been  executed  by  all  parties,  the  Minister  has  received  satisfactory  legal  opinions  with  respect  to 
the  agreements,  and  the  Company  has  met  all  of  the  prior  conditions  of  this  offer. 


/Hm'ster/Ministre 

Business  New  Brunswick/Entreprises  Nouveau-Brunswick 

P.O.  Box/C.  P.  6000   Fredericton    New  BruJiswick/Nouveau-BfunswIck    E3B5H1    Canada   Tef./Tel.  (506)  453-5898    Fax/TeJec.  (506)  453-5893 
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The  Guarantee  shall  terminate  eight  years  following  the  date  upon  which  it  is  issued  or  on  such 
earlier  date  upon  which  the  Loan  is  repaid  in  full,  unless  on  or  before  such  date(s),  the  Bank  has 
issued  a  demand  for  payment  under  the  Guarantee. 

Upon  receipt  of  a  demand  for  payment  from  the  Bank,  the  Minister  shall  forthwith  make 
payment  to  the  Bank  and  the  Bank  shall  forthwith  assign  its  security  to  the  Minister. 

Security  and  Documentation: 

As  security  for  the  Loan  to  be  provided  under  the  Guarantee,  the  Bank  shall  hold  security  by  way 
of  a  charge  over  all  assets  and  undertakings  of  Atcon  Industrial  Services  Inc.,  together  with  a 
guarantee  from  Atcon  Group  Inc.,  and  a  guarantee  from  Robert  Tozer. 

In  addition,  the  Company  shall  provide  Indemnity  Agreements  to  the  Minister,  in  a  form 
satisfactory  to  the  Minister  from  the  Company  and  each  of  the  shareholders. 

Prior  Conditions: 

Prior  to  the  issuance  of  the  Guarantee,  the  Company  shall  provide  the  Minister  with: 

a)  an  undertaking  that  the  guaranteed  Loan  will  be  used  to  complete  capital  expenditures  at 
Atcon  Industrial  Services  Inc.'s  Miramichi  facilities  and  for  no  other  purpose; 

b)  an  agreement  by  the  Company  that  in  the  event  of  any  payment  being  made  by  the 
Minister  under  the  Guarantee,  the  amount  so  paid  shall  become  an  obligation  of  Atcon 
Holdings  Inc.  to  be  repaid  upon  demand; 

c)  evidence  that  the  Company  is  in  compliance  with  environmental  regulations  and  that  any 
applicable  property  tax  payments  are  current;  ■ 

d)  payment  to  the  Minister  of  a  guarantee  charge  of  1.5  percent  of  the  amount  of  the 
Minister's  maximum  liability  under  the  Guarantee  concurrently  with  the  issuance  of  the 
Guarantee  and  annually  thereafter  on  the  anniversary  dates  of  the  issuance  of  the 
Guarantee; 

e)  evidence  that  Atcon  has  arranged  an  External  Board  of  Directors  or  Advisory  Board 
acceptable  to  the  Minister  which  shall  include  not  Jess  than  one  member  appointed  by  the 
Minister,  with  the  frequency  of  meetings  to  be  held  being  satisfactory  to  the  Minister; 

f)  evidence  that  Atcon  has  completed  an  external  review  by  a  firm  satisfactory  to  the 
Minister  of  the  Company's  assets  (including  receivables,  inventories,  and  "other  current 
assets")  indicating  results  satisfactory  to  the  Minister; 
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g)  evidence  that  Atcon  has  made  such  administrative  changes  as  are  necessary  to  ensure  that 
any  contracts  in  excess  of  $5,000,000  are  reviewed  by  the  Advisory  Board  prior  to 
acceptance,  and  that  the  Vice  President  of  Finance  recommends  acceptance  of  the 
contract  based  on  anticipated  profit  margin  and  the  availability  of  the  working  capital 
required  to  undertake  the  contract; 

h)  an  undertaking  to  se]]  or  otherwise  monetize  the  highway  maintenance  contract  not  later 
than  September  30,  2009,  with  all  proceeds  being  applied  to  the  Minister's  guaranteed 
loans; 

i)  an  undertaking  to  sell  or  otherwise  monetize  the  Swedish  assets  as  quickly  as  possible, 
but  in  no  event  later  than  July  31,  2010,  with  all  proceeds  being  applied  to  the  Minister's 
guaranteed  loans.  The  Minister  is  to  be  provided  with  monthly  progress  reports' from  the 
firm  which  has  been  engaged  to  sell  the  assets,  and  the  company  shall  undertake  not  to 
reject  any  offer  of  $18  million  or  more;  '  ' 

j)  an  agreement  from  Atcon  Group  to  acknowledge  that,  while  Atcon  Construction  Inc.  may 
bid  on  PNB  contracts  during  the  duration  of  the  guarantee(s),  those  bids  will  be 
disqualified  if  there  is  a  bid  from  another  NB  company.  Additionally,  Atcon  Construction 
Inc.  shall  agree  not  to  seek  or  accept  sub-contracts  on  projects  funded  by  PNB,  save  and 
excepting  the  supply  of  aggregate  and  asphalt  in  volumes  not  to  exceed  the  volumes  sold 
during  the  company's  previous  fiscal  year;  and 

k)  a  resolution  plan  acceptable  to  the  Minister  with  respect  to  all  outstanding  payables  owed 
to  New  Brunswick  companies  and  the  Province  of  New  Brunswick. 

Restrictions: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  shall  not,  without  the  prior  written 
approval  of  the  Minister  or  the  Minister's  representative: 

a)  make  or  incur  commitments  for  capital  expenditures  in  excess  of  $1,000,000  in  any  fiscal 
year  whether  by  purchase  or  lease; 

b)  declare  or  pay  dividends  on  its  capital  stock,  redeem  any  preferred  or  common  shares, 
pay  any  management  fees  or  bonuses,  repay  any  shareholders'  loans  or  pay  interest  on 
same,  make  any  inter  company  loans  or  repayment  of  same  except  in  the  normal  course 
of  business,  nor  make  loans  to,  investments  in  or  guarantees  on  behalf  of  others; 

c)  permit  any  transactions  between  the  Company  and  affiliates  of  the  Company  unless  such 
transactions  are  at  fair  market  value  and  the  Minister  or  a  representative  of  the  Minister  is 
accorded  the  opportunity  to  review  the  financial  records  of  the  companies  involved  «Pon 
request; 
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d)  sell  or  encumber  assets  in  excess  of  $500,000  annually  except  in  the  ordinary  course  of 
business; 

e)  allow  a  change  in  ownership  of  the  controlling  shares  of  the  Company;  nor 

f)  engage  the  services  of  any  consultant  or  consulting  firm  not  at  arm's  length  with  the 
Company. 

Compliance: 

As  long  as  any  amount  of  the  Guarantee  is  outstanding,  the  Company  shall  comply  with  all  of  the 
terms  and  conditions  of  the  assistance  and  in  addition  shall  provide  the  information  requested 
and  otherwise  comply  with  the  requirements  contained  in  Schedule  "A"  to  this  letter. 

Other  Requirements: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  agrees,  unless  otherwise  approved  by  the 
Minister  or  the  Minister's  representative,  to: 

a)  be  permitted  to  repay  the  guaranteed  Loan  in  whole  or  in  part  at  any  time  without  penalty 
from  the  Minister; 

b)  maintain  fire  insurance  in  an  amount  no  less  than  80  percent  of  replacement  value  or  80 
percent  of  the  cash  value  of  the  Company's  assets  as  reasonably  determined  by  the 
Company,  or  an  amount  satisfactory  to  the  Minister  or  the  Minister's  representative; 

c)  allow  a  nominee  of  the  Minister  to  attend  any  and  all  meetings  of  the  Company's  Board 
of  Directors  or  Advisory  Board  should  the  Minister  so  request,  such  nominee  to  act  in  an 
advisory  capacity  only,  without  voting  privileges,  but  entitled  to  all  notices  of  meetings 
of  the  Board; 

d)  pay  and  satisfy  all  taxes,  rates,  and  public  charges,  due  or  falling  due  with  respect  to  the 
Company  and  operate  the  business  in  a  good  and  businesslike  manner; 

e)  pay  within  30  days  of  receipt  of  an  invoice  from  the  Minister  all  costs,  charges  and 
expenses  incurred  by  the  Minister  in  association  with  preparation,  execution,  filing  of 
documents,  protection  of  security,  searching  of  titles,  together  with  interest  thereon  for 
past  due  amounts  at  the  rate  of  10.69  percent  per  annum  until  so  repaid; 

f)  where  possible  in  terms  of  cost,  quality  and  availability,  review  and  consider  the  use  of 
New  Brunswick  goods  and  services  in  relation  to  this  project; 

g)  make  all  reasonable  efforts  to  ensure  that  employees  of  the  Company  are  provided  the 
opportunity  to  upgrade  skills  through  training  or  education; 
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h)  meet  all  federal  and  provincial  environmental  regulations; 


i)  adhere  to  generally  accepted  accounting  principles  (GAAP)  in  any  financial  reporting  to 
the  Minister;  and 

j)  pay  an  annual  charge  of  1.5  percent  of  the  Minister's  maximum  liability  under  the 
Guarantee  concurrent  with  the  issuance  of  the  Guarantee  and  annually  thereafter  on  the 
anniversary  dates  of  the  issuance  of  the  Guarantee. 

Issuance  of  the  Guarantee: 


The  Guarantee  offered  herein  shall  not  be  issued  until  all  terms  and  conditions  identified  herein, 
together  with  such  other  terms  and  conditions  as  may  be  specified  by  the  Minister,  have  been 
embodied  in  formal  agreements  and  security  documents  satisfactory  to  the  Minister. 

Required  Information: 

Mr.  John  Watt  of  the  Business  Financial  Support  Division  of  the  Department  of  Business  New 
Brunswick  will  be  responsible  for  the  .formal  documentation  and  in  order  that  we  may  proceed, 
with  this  documentation,  the  following  items  should  be  submitted  to  the  Department: 

a)  a  certified  copy  of  the  Articles  of  Incorporation  and  Articles  of  Amendment  of  the 
Company  and  any  corporate  shareholder; 

b)  a  certified  copy  of  the  Company's  Borrowing  By-Law  and  the  by-law  respecting  signing 
officers; 


c)  a  Certificate  of  Incumbency  of  the  officers  of  the  Corporation  indicating  those  who  will 
be  signing  the  documents; 


d)  the  name  and  address  of  the  Company's  solicitor; 

e)  a  list  of  all  existing  shareholders  and  their  number  of  shares; 

f)  a  list  of  all  existing  shareholder  loans;  and 


g)  a  statement  of  any  outstanding  or  pending  legal  actions  against  the  Company  or  any  of  its 
shareholders,  and  the  current  status  of  any  such  actions. 


If,  in  the  opinion  of  the  Minister,  the  Company's  situation  changes  in  a  materially  adverse 
manner  or  the  Company  is  unable  to  fulfill  the  Prior  Conditions  of  this  offer  within  90  days  of 
the  date  of  acceptance  of  this  offer,  the  offer  may  be  withdrawn. 
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Woujd  you  please  sign  and  return  the  attached  copy  of  this  letter  where  indicated  below  to 
signify  your  agreement  with  the  terms  and  conditions  herein.  Please  note  that,  if  the  offer  is  not 
accepted  within  30  days  of  the  date  of  this  letter,  it  will  expire  and  any  form  of  conditional 
acceptance  will  render  this  offer  null  and  void. 


Yours  truly, 


Greg  Byrne,  Q.C. 
Minister 


cc;       John  Watt 


Hereby  accepted  this  day  of  ,  2009 


Atcon  Holdings  Inc. 


7 


Schedule  A 
Atcon  Holdings  Inc. 

Account  Monitoring  Plan 

Submit  to  the  Minister  annually,  budgets  and  cash  flow  projections  no  later  than  the  end  of 
the  prior  fiscal  year. 

Provide  the  Minister  with  the  audited  annual  financial  statements  of  the  Company  within  120 
days  of  the  close  of  its  financial  year,  and  such  other  statements  as  the  Minister  may  from 
time  to  time  require. 

Provide  the  Minister  with  a  copy  of  the  auditor's  management  letter  and  the  response  to  that 
letter. 

Provide  the  Minister  with  the  Company's  quarterly  financial  statements  with  comparison  to 
budget,  including  profit  and  loss  statements  and  balance  sheets,  all  in  formats  satisfactory  to 
the  Minister,  30  days  after  each  quarter  end. 

Provide  the  Minister  with  reports  on  orders  booked,  sales  levels  and  employment  levels, 
should  the  Minister  so  request. 

Allow  a  representative  of  the  Minister  access  to  all  the  facilities  of  the  Company  and  the 
books  and  records  of  the  Company. 


Brunswick 

CANADA 


March  27,  2009 


Atcon  Holdings  Inc. 
626  Newcastle  Blvd. 
Miramichi,NB  E1V2L3 

Attention:  Mr.  Robert  Tozer,  President 

Dear  Mr.  Tozer: 

Subject:  Minister  of  Business  New  Brunswick  ("Minister")  -  Financial  Assistance 

Please  be  advised  that  your  request  for  financial  assistance  has  been  assessed  and  approval  has 
been  given  to  provide  a  loan  guarantee  ("Guarantee")  to  Atcon  Holdings  Inc.  (hereinafter 
referred  to  as  "Company"  or  "Atcon")  in  an  amount  of  up  to  $20,000,000  relating  to  a  revolving 
working  capital  loan  of  up  to  $60,000,000  ("Loan")  provided  or  to  be  provided  by  a  Canadian 
financial  institution  ("Bank").  This  offer  of  guarantee  is  in  respect  of  your  business  activities 
headquartered  in  Miramichi,  New  Brunswick. 

The  Guarantee  shall  relate  to  a  revolving  working  capita]  loan  in  an  amount  not  to  exceed 
$60,000,000,  and  the  Guarantee  shall  apply  only  to  amounts  outstanding  in  excess  of  the  lesser 
of  340,000,000  or  the  amount  secured  under  the  Bank's  current  margin  formula.  Amounts 
advanced  and  outstanding  from  time  to  time  in  excess  of  these  amounts  are  defined  as  the 
"Guaranteed  Portion  of  the  Loan". 

The  liability  of  the  Minister  under  the  Guarantee  shall  be  limited  to  the  lesser  of: 

a)  $20,000,000; 

b)  the  balance  of  the  Guaranteed  Portion  of  the  Loan  at  the  time  the  Bank  makes  a 
demand  for  payment  of  the  Loan;  and 

c)  the  balance  of  the  Guaranteed  Portion  of  the  Loan  remaining  unpaid  after  the  Bank 
has  realized  on  its  security  as  set  forth  hereinafter. 


-AJ 

Exhibit  #31 
er  7,  2010 

Blackwell  Court  Reporting 


Minister/Ministre 
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Term  and  Repayment: 

The  Guarantee  shall  reduce  by  $5,000,000  on  June  30th  2012,  and  shall  terminate  not  later  than 
the  30th  day  of  June,  2013. 

Security  and  Documentation: 

As  security  for  the  Guarantee,  the  Company  shall  provide  the  Minister  with  an  agreement  by  the 
Bank  receiving  the  Guarantee  to  hold,  and  during  the  continuance  of  the  Guarantee  continue  to 
hold,  firstly  for  its  own  account  and  secondly  for  the  account  of  the  Minister: 

a)  a  first  charge  on  the  Company's  inventories  and  accounts  receivable; 

b)  an  assignment  of  any  and  all  accounts  receivable  insurance  proceeds; 

c)  a  Subordination  Agreement  and  Agreement  of  Postponement  of  Claim  on  all 
shareholders'  Joans. 

d)  a  guarantee  from  Atcon  Group  Inc.;  and 

e)  a  guarantee  from  Robert  Tozer  applicable  to  the  Guaranteed  Portion  of  the  Loan. 

In  addition,  the  Company  shall  provide  Indemnity  Agreements  to  the  Minister,  in  a  form 
satisfactory  to  the  Minister  from  the  Company  and  each  of  the  shareholders. 

It  is  a  condition  of  the  Minister  that  the  above-noted  security,  together  with  all  other  security 
held  or  to  be  held  as  security  for  the  Loan  must  be  realized  upon  by  the  Bank  prior  to  any 
payment  by  the  Minister  under  the  Guarantee. 

In  the  event  that  the  Bank  makes  a  demand  for  payment  of  the  Loan,  the  proceeds  of  the 
realization  of  the  security  shall  be  applied  as  follows: 

1)  firstly  against  costs  and  expenses,  including  interest; 

2)  secondly  against  the  unguaranteed  portion  of  the  Loan  ;  and 

3}  thirdly  against  the  Guaranteed  Portion  of  the  Loan. 

The  Guarantee  shall  be  issued  to  the  Bank  at  such  time  as  the  required  legal  agreements  have 
been  executed  by  all  parties,  the  Minister  has  received  satisfactory  legal  opinions  with  respect  to 
the  agreements,  and  the  Company  has  met  all  of  the  prior  conditions  of  this  offer. 
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Prior  Conditions: 


Prior  to  the  issuance  of  the  Guarantee,  the  Company  shall  provide  the  Minister  with: 

a)  an  undertaking  that  the  guaranteed  Loan  will  be  used  for  the  working  capital 
requirements  of  the  Company  and  for  no  other  purpose; 

b)  an  agreement  by  the  Company  that  in  the  event  of  any  payment  being  made  by  the 
Minister  under  the  Guarantee,  the  amount  so  paid  shall  become  an  obligation  of  Atcon 
Holdings  Inc.  to  be  repaid  upon  demand; 

c)  evidence  that  the  Company  is  in  compliance  with  environmental  regulations  and  that  any 
applicable  property  tax  payments  are  current; 

d)  payment  to  the  Minister  of  a  guarantee  charge  of  1.5  percent  of  the  amount  of  the 
Minister's  maximum  liability  under  the  Guarantee  concurrently  with  the  issuance  of  the 
Guarantee  and  annually  thereafter  on  the  anniversary  dates  of  the  issuance  of  the 
Guarantee; 

e)  evidence  that  Atcon  has  arranged  an  External  Board  of  Directors  or  Advisory  Board 
acceptable  to  the  Minister  which  shall  include  not  less  than  one  member  appointed  by  the 
Minister,  with  the  frequency  of  meetings  to  be  held  being  satisfactory  to  the  Minister; 

f)  evidence  that  Atcon  has  completed  an  external  review  by  a  firm  satisfactory  to  the 
Minister  of  the  Company's  assets  (including  receivables,  inventories,  and  "other  current 
assets")  indicating  results  satisfactory  to  the  Minister; 

g)  evidence  that  Atcon  has  made  such  administrative  changes  as  are  necessary  to  ensure  that 
any  contracts  in  excess  of  $5,000,000  are  reviewed  by  the  Advisory  Board  prior  to 
acceptance,  and  that  the  Vice  President  of  Finance  recommends  acceptance  of  the 
contract  based  on  anticipated  profit  margin  and  the  availability  of  the  working  capital 
required  to  undertake  the  contract; 

h)  an  undertaking  to  sell  or  otherwise  monetize  the  highway  maintenance  contract  not  later 
than  September  30,  2009,  with  all  proceeds  being  applied  to  the  Minister's  guaranteed 
loans; 

i)  an  undertaking  to  sell  or  otherwise  monetize  the  Swedish  assets  as  quickly  as  possible, 
but  in  no  event  later  than  July  31,  2010,  with  all  proceeds  being  applied  to  the  Minister's 
guaranteed  loans,  The  Minister  is  to  be  provided  with  monthly  progress  reports  from  the 
firm  which  has  been  engaged  to  sell  the  assets,  and  the  company  shall  undertake  not  to 
reject  any  offer  of  $18  million  or  more; 


j)  an  agreement  from  Atcon  Group  to  acknowledge  that,  while  Atcon  Construction  Inc.  may 
bid  on  PNB  contracts  during  the  duration  of  the  guarantee(s),  those  bids  will  be 
disqualified  if  there  is  a  bid  from  another  NB  company.  Additionally,  Atcon  Construction 
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Inc.  shall  agree  not  to  seek  or  accept  sub-contracts  on  projects  funded  by  PNB,  save  and 
excepting  the  supply  of  aggregate  and  asphalt  in  volumes  not  to  exceed  the  volumes  sold 
during  the  company's  previous  fiscal  year;  and 

k)  a  resolution  plan  acceptable  to  the  Minister  with  respect  to  all  outstanding  payables  owed 
to  New  Brunswick  companies  and  the  Province  of  New  Brunswick. 

Restrictions: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  shall  not,  without  the  prior  written 
approval  of  the  Minister  or  the  Minister's  representative: 

a)  make  or  incur  commitments  for  capital  expenditures  in  excess  of  $1,000,000  in  any  fiscal 
year  whether  by  purchase  or  lease; 

b)  declare  or  pay  dividends  on  its  capital  stock,  redeem  any  preferred  or  common  shares, 
pay  any  management  fees  or  bonuses,  repay  any  shareholders'  loans  or  pay  interest  on 
same,  make  any  inter  company  loans  or  repayment  of  same  except  in  the  normal  course 
of  business,  nor  make  loans  to,  investments  in  or  guarantees  on  behalf  of  others; 

c)  permit  any  transactions  between  the  Company  and  affiliates  of  the  Company  unless  such 
transactions  are  at  fair  market  value  and  the  Minister  or  a  representative  of  the  Minister  is 
accorded  the  opportunity  to  review  the  financial  records  of  the  companies  involved  upon 
request; 

d)  sell  or  encumber  assets  in  excess  of  $500,000  annually  except  in  the  ordinary  course  of 
business; 

e)  allow  a  change  in  ownership  of  the  controlling  shares  of  the  Company;  nor 

f)  engage  the  services  of  any  consultant  or  consulting  firm  not  at  arm's  length  with  the 
Company. 

Compliance: 

As  long  as  any  amount  of  the  Guarantee  is  outstanding,  the  Company  shall  comply  with  all  of  the 
terms  and  conditions  of  the  assistance  and  in  addition  shall  provide  the  information  requested 
and  otherwise  comply  with  the  requirements  contained  in  Schedule  "A"  to  this  letter. 

Other  Requirements: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  agrees,  unless  otherwise  approved  by  the 
Minister  or  the  Minister's  representative,  to: 

a)  be  permitted  to  repay  the  guaranteed  Loan  in  whole  or  in  part  at  any  time  without  penalty 
from  the  Minister; 
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b)  maintain  fire  insurance  in  an  amount  no  less  than  80  percent  of  replacement  value  or  80 
percent  of  the  cash  value  of  the  Company's  assets  as  reasonably  determined  by  the 
Company,  or  an  amount  satisfactory  to  the  Minister  or  the  Minister's  representative; 

c)  allow  a  nominee  of  the  Minister  to  attend  any  and  all  meetings  of  the  Company's  Board 
of  Directors  or  Advisory  Board  should  the  Minister  so  request,  such  nominee  to  act  in  an 
advisory  capacity  only,  without  voting  privileges,  but  entitled  to  all  notices  of  meetings 
of  the  Board; 

d)  pay  and  satisfy  all  taxes,  rates,  and  public  charges,  due  or  falling  due  with  respect  to  the 
Company  and  operate  the  business  in  a  good  and  businesslike  manner; 

e)  pay  within  30  days  of  receipt  of  an  invoice  from  the  Minister  all  costs,  charges  and 
expenses  incurred  by  the  Minister  in  association  with  preparation,  execution,  filing  of 
documents,  protection  of  security,  searching  of  titles,  together  with  interest  thereon  for 
past  due  amounts  at  the  rate  of  10.69  percent  per  annum  until  so  repaid; 

f)  where  possible  in  terms  of  cost,  quality  and  availability,  review  and  consider  the  use  of 
New  Brunswick  goods  and  services  in  relation  to  this  project; 

g)  make  all  reasonable  efforts  to  ensure  that  employees  of  the  Company  are  provided  the 
opportunity  to  upgrade  skills  through  training  or  education; 

h)  meet  all  federal  and  provincial  environmental  regulations; 

i)  adhere  to  generally  accepted  accounting  principles  (GAAP)  in  any  financial  reporting  to 
the  Minister;  and 

j)  pay  an  annua]  charge  of  1.5  percent  of  the  Minister's  maximum  liability  under  the 
Guarantee  concurrent  with  the  issuance  of  the  Guarantee  and  annually  thereafter  on  the 
anniversary  dates  of  the  issuance  of  the  Guarantee. 

Issuance  of  the  Guarantee: 

The  Guarantee  offered  herein  shall  not  be  issued  until  all  terms  and  conditions  identified  herein, 
together  with  such  other  terms  and  conditions  as  may  be  specified  by  the  Minister,  have  been 
embodied  in  formal  agreements  and  security  documents  satisfactory  to  the  Minister. 

Required  Information; 


Mr.  John  Watt  of  the  Business  Financial  Support  Division  of  the  Department  of  Business  New 
Brunswick  will  be  responsible  for  the  formal  documentation  and  in  order  that  we  may  proceed 
with  this  documentation,  the  following  items  should  be  submitted  to  the  Department: 
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■a)  a  certified  copy  of  the  Articles  of  In corp oration  and  Articles  of  Amendment  of  the 
Company  and  any  corporate  shareholder; 

b)  a  certified  copy  of  the  Company's  Borrowing  By-Law  and  the  by-law  respecting  signing 


c)  a  Certificate  of  Incumbency  of  the  officers  of  the  Corporation  indicating  those  who  wil] 
be  signing  the  documents; 

d)  the  name  and  address  of  the  Company's  solicitor; 

e)  a  list  of  all  existing  shareholders  and  their  number  of  shares; 

f)  a  list  of  all  existing  shareholder  loans;  and 

g)  a  statement  of  any  outstanding  or  pending  legal  actions  against  the  Company  or  any  of  its 
shareholders,  and  the  current  status  of  any  such  actions. 

If,  in  the  opinion  of  the  Minister,  the  Company's  situation  changes  in  a  materially  adverse 
manner  or  the  Company  is  unable  to  fulfill  the  Prior  Conditions  of  this  offer  within  90  days  of 
the  date  of  acceptance  of  this  offer,  the  offer  may  be  withdrawn. 

Would  you  please  sign  and  return  the  attached  copy  of  this  letter  where  indicated  below  to 
signify  your  agreement  with  the  terms  and  conditions  herein.  Please  note  that,  if  the  offer  is  not 
accepted  within  30  days  of  the  date  of  this  letter,  it  will  expire  and  any  form  of  conditional 
acceptance  will  render  this  offer  null  and  void. 


officers; 


Yours  truly, 


Greg  Byrne,  Q.C. 
Minister 


cc: 


John  Watt 


Hereby  accepted  this 


day  of 


,2009 


Atcon  Holdings  Inc. 
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Schedule  A 
Atcon  Holdings  Inc. 

Account  Monitoring  Plan 

Submit  to  the  Minister  annually,  budgets  and  cash  flow  projections  no  later  than  the  end  of 
the  prior  fiscal  year. 

Provide  the  Minister  with  the  audited  annual  financial  statements  of  the  Company  within  120 
days  of  the  close  of  its  financial  year,  and  such  other  statements  as  the  Minister  may  from 
time  to  time  require. 

Provide  the  Minister  with  a  copy  of  the  auditor's  management  letter  and  the  response  to  that 
letter. 

Provide  the  Minister  with  the  Company's  quarterly  financial  statements  with  comparison  to 
budget,  including  profit  and  loss  statements  and  balance  sheets,  all  in  formats  satisfactory  to 
the  Minister,  30  days  after  each  quarter  end. 

Provide  the  Minister  with  reports  on  orders  booked,  sales  levels  and  employment  levels, 
should  the  Minister  so  request. 

Allow  a  representative  of  the  Minister  access  to  all  the  facilities  of  the  Company  and  the 
books  and  records  of  the  Company. 


jJ*>06- 

Brunswick  ^#32 

Canada  T^„„™ber7, 2010 
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March  27,  2009 


Atcort  Holdings  Inc. 
626  Newcastle  Blvd. 
Miramichi,NB  E1V  2L3 

Attention:  Mr.  Robert  Tozer,  President 

Dear  Mr.  Tozer: 

Subject:  Minister  of  Business  New  Brunswick  ("Minister")  -  Financial  Assistance 

Please  be  advised  that  your  request  for  financial  assistance  has  been  assessed  and  approval  has 
been  given  to  provide  a  loan  guarantee  ("Guarantee")  to  a  Canadian  financial  institution 
("Bank")  to  secure  a  loan  for  Atcon  Holdings  Inc.  (hereinafter  referred  to  as  "Company"  or 
"Atcon")  in  an  amount  of  up  to  $20,000,000  (the  "Loan"). 

The  proceeds  of  the  Loan  shall  be  used  to  repay  existing  subordinated  debt,  and  for  no  other 
puipose. 

Term  and  payment: 

The  Minister's  liability  under  the  Guarantee  shall  not  exceed  $20,000,000. 
Interest  on  or  with  respect  to  the  Loan  is  not  guaranteed. 

The  Guarantee  shall  be  issued  to  the  Bank  at  such  time  as  the  required  legal  agreements  have 
been  executed  by  all  parties,  the  Minister  has  received  satisfactory  legal  opinions  with  respect  to 
the  agreements,  and  the  Company  has  met  all  of  the  prior  conditions  of  this  offer. 

The  Guarantee  shall  terminate  on  July  31,  2010  or  on  such  earlier  date  upon  which  the  Loan  is 
repaid  in  full,  unless  on  or  before  such  date(s),  the  Bank  has  issued  a  demand  for  payment  under 
the  Guarantee. 


Minister/Ministre 
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Upon  receipt  of  a  demand  for  payment  from  the  Bank,  the  Minister  shall  forthwith  make 
payment  to  the  Bank  and  the  Bank  shall  forthwith  assign  its  security  to  the  Minister. 

Security  and  Documentation: 

As  security  for  the  Loan  to  be  provided  under  the  Guarantee,  the  Bank  shall  hold  security  in  form 
and  substance  the  same  as  that  security  presently  held  by  the  existing  subordinated  debt  lenders, 
including  but  not  limited  to  a  first  charge  security  positions  over  Atcon  Group  Inc.'s  assets  m 
Sweden,  and  its  interest  in  the  Brunway  highway  maintenance  contract. 

The  Bank  shall  also  hold  a  guarantee  from  Atcon  Group  Inc.,  and  a  guarantee  from  Robert 
Tozer. 

In  addition,  the  Company  shall  provide  Indemnity  Agreements  to  the  Minister,  in  a  form 
satisfactory  to  the  Minister  from  the  Company  and  each  of  the  shareholders. 

Prior  Conditions: 

Prior  to  the  issuance  of  the  Guarantee,  the  Company  shall  provide  the  Minister  with: 

a)  an  undertaking  that  the  guaranteed  Loan  will  be  used  to  repay  existing  subordinated  debt 
and  for  no  other  purpose; 

b)  an  agreement  by  the  Company  that  in  the  event  of  any  payment  being  made  by  the 
Minister  under  the  Guarantee,  the  amount  so  paid  shall  become  an  obligation  of  Atcon 
Holdings  Inc.  to  be  repaid  upon  demand; 

c)  evidence  that  the  Company  is  in  compliance  with  environmental  regulations  and  that  any 
applicable  property  tax  payments  are  current; 

d)  payment  to  the  Minister  of  a  guarantee  charge  of  1.5  percent  of  the  amount  of  the 
Minister's  maximum  liability  under  the  Guarantee  concurrently  with  the  issuance  of  the 
Guarantee  and  annually  thereafter  on  the  anniversary  dates  of  the  issuance  of  the 
Guarantee; 

e)  evidence  that  Atcon  has  arranged  an  External  Board  of  Directors  or  Advisory  Board 
acceptable  to  the  Minister  which  shall  include  not  less  than  one  member  appointed  by  the 
Minister,  with  the  frequency  of  meetings  to  be  held  being  satisfactory  to  the  Minister; 

f)  evidence  that  Atcon  has  completed  an  external  review  by  a  firm  satisfactory  to  the 
Minister  of  the  Company's  assets  (including  receivables,  inventories,  and  "other  current 
assets")  indicating  results  satisfactory  to  the  Minister; 
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g)  evidence  that  Atcon  has  made  such  administrative  changes  as  are  necessary  to  ensure  that 
any  contracts  in  excess  of  $5,000,000  are  reviewed  by  the  Advisory  Board  prior  to 
acceptance,  and  that  the  Vice  President  of  Finance  recommends  acceptance  of  the 
contract  based  on  anticipated  profit  margin  and  the  availability  of  the  working  capital 
required  to  undertake  the  contract; 

h)  an  undertaking  to  sell  or  otherwise  monetize  the  highway  maintenance  contract  not  later 
than  September  30,  2009,  with  a]]  proceeds  being  applied  to  the  Minister's  guaranteed 
loans; 

i)  an  undertaking  to  sell  or  otherwise  monetize  the  Swedish  assets  as  quickly  as  possible, 
but  in  no  event  later  than  July  31,  2010,  with  all  proceeds  being  applied  to  the  Minister's 
guaranteed  loans.  The  Minister  is  to  be  provided  with  monthly  progress  reports  from  the 
firm  which  has  been  engaged  to  sell  the  assets,  and  the  company  shall  undertake  not  to 
reject  any  offer  of  $1 8  million  or  more; 

j)  an  agreement  from  Atcon  Group  to  acknowledge  that,  while  Atcon  Construction  Inc.  may 
bid  on  PNB  contracts  during  the  duration  of  the  guarantee(s),  those  bids  will  be 
disqualified  if  there  is  a  bid  from  another  NB  company.  Additionally,  Atcon  Construction 
Inc.  shall  agree  not  to  seek  or  accept  sub-contracts  on  projects  funded  by  PNB,  save  and 
excepting  the  supply  of  aggregate  and  asphalt  in  volumes  not  to  exceed  the  volumes  sold 
during  the  company's  previous  fiscal  year;  and 

k)  a  resolution  plan  acceptable  to  the  Minister  with  respect  to  all  outstanding  payables  owed 
to  New  Brunswick  companies  and  the  Province  of  New  Brunswick. 

Restrictions: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  shall  not,  without  the  prior  written 
approval  of  the  Minister  or  the  Minister's  representative: 

a)  make  or  incur  commitments  for  capital  expenditures  in  excess  of  Si  ,000,000  in  any  fiscal 
year  whether  by  purchase  or  lease; 

b)  declare  or  pay  dividends  on  its  capital  stock,  redeem  any  preferred  or  common  shares, 
pay  any  management  fees  or  bonuses,  repay  any  shareholders'  loans  or  pay  interest  on 
same,  make  any  inter  company  loans  or  repayment  of  same  except  in  the  normal  course 
of  business,  nor  make  loans  to,  investments  in  or  guarantees  on  behalf  of  others; 

c)  permit  any  transactions  between  the  Company  and  affiliates  of  the  Company  unless  such 
transactions  are  at  fair  market  value  and  the  Minister  or  a  representative  of  the  Minister  is 
accorded  the  opportunity  to  review  the  financial  records  of  the  companies  involved  upon 
request; 

d)  sell  or  encumber  assets  in  excess  of  $500,000  annually  except  in  the  ordinary  course  of 
business; 
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e)  allow  a  change  in  ownership  of  the  controlling  shares  of  the  Company;  nor 

f)  engage  the  services  of  any  consultant  or  consulting  firm  not  at  arm's  length  with  the 
Company. 

Compliance: 

As  long  as  any  amount  of  the  Guarantee  is  outstanding,  the  Company  shall  comply  with  all  of  the 
terms  and  conditions  of  the  assistance  and  in  addition  shall  provide  the  information  requested 
and  otherwise  comply  with  the  requirements  contained  in  Schedule  "A"  to  this  letter. 

Other  Requirements: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  agrees,  unless  otherwise  approved  by  the 
Minister  or  the  Minister's  representative,  to: 

a)  be  permitted  to  repay  the  guaranteed  Loan  in  whole  or  in  part  at  any  time  without  penalty 
from  the  Minister; 

b)  maintain  fire  insurance  in  an  amount  no  less  than  80  percent  of  replacement  value  or  80 
percent  of  the  cash  value  of  the  Company's  assets  as  reasonably  determined  by  the 
Company,  or  an  amount  satisfactory  to  the  Minister  or  the  Minister's  representative; 

c)  allow  a  nominee  of  the  Minister  to  attend  any  and  all  meetings  of  the  Company's  Board 
of  Directors  or  Advisory  Board  should  the  Minister  so  request,  such  nominee  to  act  in  an 
advisory  capacity  only,  without  voting  privileges,  but  entitled  to  all  notices  of  meetings 
of  the  Board; 

d)  pay  and  satisfy  all  taxes,  rates,  and  public  charges,  due  or  falling  due  with  respect  to  the 
Company  and  operate  the  business  in  a  good  and  businesslike  manner; 

e)  pay  within  30  days  of  receipt  of  an  invoice  from  the  Minister  all  costs,  charges  and 
expenses  incurred  by  the  Minister  in  association  with  preparation,  execution,  filing  of 
documents,  protection  of  security,  searching  of  titles,  together  with  interest  thereon  for 
past  due  amounts  at  the  rate  of  10.69  percent  per  annum  until  so  repaid; 

f)  where  possible  in  terms  of  cost,  quality  and  availability,  review  and  consider  the  use  of 
New  Brunswick  goods  and  services  in  relation  to  this  project; 

g)  make  all  reasonable  efforts  to  ensure  that  employees  of  the  Company  are  provided  the 
opportunity  to  upgrade  skills  through  training  or  education; 

h)  meet  all  federal  and  provincial  environmental  regulations; 


i)  adhere  to  generally  accepted  accounting  principles  (GAAP)  in  any  financial  reporting  to 
the  Minister;  and 

j)  pay  an  annual  charge  of  1.5  percent  of  the  Minister's  maximum  liability  under  the 
Guarantee  concurrent  with  the  issuance  of  the  Guarantee  and  annually  thereafter  on  the 
anniversary  dates  of  the  issuance  of  the  Guarantee. 


Issuance  of  the  Guarantee: 


The  Guarantee  offered  herein  shall  not  be  issued  until  all  terms  and  conditions  identified  herein, 
together  with  such  other  terms  and  conditions  as  may  be  specified  by  the  Minister,  have  been 
embodied  in  formal  agreements  and  security  documents  satisfactory  to  the  Minister. 

Required  Information: 

Mr.  John  Watt  of  the  Business  Financial  Support  Division  of  the  Department  of  Business  New 
Brunswick  will  be  responsible  for  the  formal  documentation  and  in  order  that  we  may  proceed 
with  this  documentation,  the  following  items  should  be  submitted  to  the  Department: 

a)  a  certified  copy  of  the  Articles  of  Incorporation  and  Articles  of  Amendment  of  the 
Company  and  any  corporate  shareholder; 

b)  a  certified  copy  of  the  Company's  Borrowing  By-Law  and  the  by-law  respecting  signing 
officers; 

c)  a  Certificate  of  Incumbency  of  the  officers  of  the  Corporation  indicating  those  who  will 
be  signing  the  documents; 

d)  the  name  and  address  of  the  Company's  solicitor; 


e)  a  list  of  all  existing  shareholders  and  their  number  of  shares; 


f)  a  list  of  all  existing  shareholder  loans;  and 


g)  a  statement  of  any  outstanding  or  pending  legal  actions  against  the  Company  or  any  of  its 
shareholders,  and  the  current  status  of  any  such  actions. 

If,  in  the  opinion  of  the  Minister,  the  Company's  situation  changes  in  a  materially  adverse 
manner  or  the  Company  is  unable  to  fulfill  the  Prior  Conditions  of  this  offer  within  90  days  of . 
the  date  of  acceptance  of  this  offer,  the  offer  may  be  withdrawn. 
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Would  you  please  sign  and  return  the  attached  copy  of  this  letter  where  indicated  below  to 
signify  your  agreement  with  the  terms  and  conditions  herein.  Please  note  that,  if  the  offer  is  not 
accepted  within  30  days  of  the  date  of  this  letter,  it  will  expire  and  any  form  of  conditional 
acceptance  will  render  this  offer  null  and  void. 

Yours  truly, 


Greg  Byrne,  Q.C. 
Minister 

cc:       John  Watt 


Hereby  accepted  this  day  of  ,  2009 


Atcon  Holdings  Inc. 
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Schedule  A 
Atcon  Holdings  Inc. 

Account  Monitoring  Plan 

Submit  to  the  Minister  annually,  budgets  and  cash  flow  projections  no  later  than  the  end  of 
the  prior  fiscal  year. 

Pi'ovide  the  Minister  with  the  audited  annual  financial  statements  of  the  Company  within  120 
days  of  the  close  of  its  financial  year,  and  such  other  statements  as  the  Minister  may  from 
time  to  time  require. 

Provide  the  Minister  with  a  copy  of  the  auditor's  management  letter  and  the  response  to  that 
letter. 

Provide  the  Minister  with  the  Company's  quarterly  financial  statements  with  comparison  to 
budget,  including  profit  and  loss  statements  and  balance  sheets,  all  in  formats  satisfactory  to 
the  Minister,  30  days  after  each  quarter  end. 

Provide  the  Minister  with  reports  on  orders  booked,  sales  levels  and  employment  levels, 
should  the  Minister  so  request. 

Allow  a  representative  of  the  Minister  access  to  all  the  facilities  of  the  Company  and  the 
books  and  records  of  the  Company. 


Brunswick 


Blackwell  Court  Reporting 


Exhibit  #35 
«ember7,2010 


CANADA 


April  24,  2009 


Ate  on  Holdings  Inc. 
626  Newcastle  Blvd. 
Miramichi.NB  E1V  2L3 

Attention:  Mr.  Robert  Tozer,  President 
Dear  Mr.  Tozer: 

Subject:  Minister  of  Business  New  Brunswick  ("Minister")  -  Financial  Assistance 

Please  be  advised  that  your  request  for  financial  assistance  has  been  assessed  and  approval  has 
been  given  to  provide  a  loan  guarantee  ("Guarantee")  to  a  Canadian  financial  institution 
("Bank")  to  secure  a  loan  for  Atcon  Holdings  Inc.  (hereinafter  referred  to  as  "Company"  or 
"Atcon")  in  an  amount  of  up  to  $20,000,000  (the  "Loan").  This  offer  is  replacement  of  and  not  in 
addition  to  an  offer  dated  March  27,  2009  relating  to  a  $20,000,000  loan  guarantee  and  renders 
that  previous  offer  null  and  void. 

The  proceeds  of  the  Loan  shall  be  used  to  repay  existing  subordinated  debt,  and  for  no  other 
purpose. 

Term  and  payment: 

The  Minister's  liability  under  the  Guarantee  shall  not  exceed  $20,000,000. 
Interest  on  or  with  respect  to  the  Loan  is  not  guaranteed. 

The  Guarantee  shall  be  issued  to  the  Bank  at  such  time  as  the  required  legal  agreements  have 
been  executed  by  all  parties,  the  Minister  has  received  satisfactory  legal  opinions  with  respect  to 
the  agreements,  and  the  Company  has  met  all  of  the  prior  conditions  of  this  offer. 

The  Guarantee  shall  terminate  on  July  31,  2010  or  on  such  earlier  date  upon  which  the  Loan  is 
repaid  in  full,  unless  on  or  before  such  date(s),  the  Bank  has  issued  a  demand  for  payment  under 
the  Guarantee. 
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Upon  receipt  of  a  demand  for  payment  from  the  Bank,  the  Minister  shall  forthwith  make 
payment  to  the  Bank  and  the  Bank  shall  forthwith  assign  its  security  to  the  Minister. 

Security  and  Documentation: 

As  security  for  the  Loan  to  be  provided  under  the  Guarantee,  the  Bank  shall  hold  security  in  form 
and  substance  the  same  as  that  security  presently  held  by  the  existing  subordinated  debt  lenders, 
including  but  not  limited  to  a  first  charge  security  positions  over  Atcon  Group  Inc.'s  assets  in 
Sweden,  and  its  interest  in  the  B runway  highway  maintenance  contract. 

The  Bank  shall  also  hold  a  guarantee  from  Atcon  Group  Inc.,  and  a  guarantee  from  Robert  Tozer 
(which  guarantee  shall  not  attach  to  the  guarantor's  principal  residence). 

In  addition,  the  Company  shall  provide  Indemnity  Agreements  to  the  Minister,  in  a  form 
satisfactory  to  the  Minister  from  the  Company  and  each  of  the  shareholders. 

Prior  Conditions: 

Prior  to  the  issuance  of  the  Guarantee,  the  Company  shall  provide  the  Minister  with: 

a)  an  undertaking  that  the  guaranteed  Loan  will  be  used  to  repay  existing  subordinated  debt 
and  for  no  other  purpose; 

b)  an  agreement  by  the  Company  that  in  the  event  of  any  payment  being  made  by  the 
Minister  under  the  Guarantee,  the  amount  so  paid  shall  become  an  obligation  of  Atcon 
Holdings  Inc.  to  be  repaid  upon  demand; 

c)  evidence  that  the  Company  is  in  compliance  with  environmental  regulations  and  that  any 
applicable  property  tax  payments  are  current; 

d)  payment  to  the  Minister  of  a  guarantee  charge  of  1.5  percent  of  the  amount  of  the 
Minister's  maximum  liability  under  the  Guarantee  concurrently  with  the  issuance  of  the 
Guarantee  and  annually  thereafter  on  the  anniversary  dates  of  the  issuance  of  the 
Guarantee; 

e)  an  undertaking  that  Atcon  shall,  within  90  days  of  the  acceptance  of  this  offer,  arrange  an 
External  Board  of  Directors  or  Advisory  Board  acceptable  to  the  Minister  which  shall 
include  not  less  than  one  member  appointed  by  the  Minister,  with  the  frequency  of 
meetings  to  be  held  being  satisfactory  to  the  Minister; 

f)  evidence  that  Atcon  has  completed  an  external  review  by  a  firm  satisfactory  to  the 
Minister  of  the  Company's  assets  (including  receivables,  inventories,  and  "other  current 
assets")  indicating  results  satisfactory  to  the  Minister; 
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g)  evidence  that  Atcon  has  made  such  administrative  changes  as  are  necessary  to  ensure  that 
any  contracts  in  excess  of  $5,000,000  are  reviewed  by  the  Advisory  Board  prior  to 
acceptance,  and  that  the  Vice  President  of  Finance  recommends  acceptance  of  the 
contract  based  on  anticipated  profit  margin  and  the  availability  of  the  working  capita] 
required  to  undertake  the  contract; 

h)  an  undertaking  to  sell  or  otherwise  monetize  the  highway  maintenance  contract  not  later 
than  September  30,  2009,  with  all  proceeds  being  applied  to  the  Minister's  guaranteed 
loans; 

i)  an  undertaking  to  sell  or  otherwise  monetize  the  Swedish  assets  as  quickly  as  possible, 
but  in  no  event  later  than  July  31,  2010,  with  all  proceeds  being  applied  to  the  Minister's 
guaranteed  loans.  The  Minister  is  to  be  provided  with  monthly  progress  reports  from  the 
firm  which  has  been  engaged  to  sell  the  assets,  and  the  company  shall  undertake  not  to 
reject  any  offer  of  $18  million  or  more; 

j)  an  agreement  from  Atcon  Group  to  acknowledge  that,  while  Atcon  Construction  Inc.  may 
bid  on  PNB  contracts  during  the  duration  of  the  guarantee(s),  those  bids  will  be 
disqualified  if  there  is  a  bid  from  another  NB  company.  Additionally,  Atcon  Construction 
Inc.  shall  agree  not  to  seek  or  accept  sub-contracts  on  projects  funded  by  PNB,  save  and 
excepting  the  supply  of  aggregate  and  asphalt  in  volumes  not  to  exceed  the  volumes  sold 
during  the  company's  previous  fiscal  year;  and 

k)  a  resolution  plan  acceptable  to  the  Minister  with  respect  to  all  outstanding  payables  owed 
to  New  Brunswick  companies  and  the  Province  of  New  Brunswick. 

Restrictions: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  shall  not,  without  the  prior  written 
approval  of  the  Minister  or  the  Minister's  representative: 

a)  make  or  incur  commitments  for  capital  expenditures  in  excess  of  $1,000,000  in  any  fiscal 
year  whether  by  purchase  or  lease; 

b)  declare  or  pay  dividends  on  its  capital  stock,  redeem  any  preferred  or  common  shares, 
pay  any  management  fees  or  bonuses,  repay  any  shareholders'  loans  or  pay  interest  on 
same,  make  any  inter  company  loans  or  repayment  of  same  except  in  the  normal  course 
of  business,  nor  make  loans  to,  investments  in  or  guarantees  on  behalf  of  others; 

c)  permit  any  transactions  between  the  Company  and  affiliates  of  the  Company  unless  such 
transactions  are  at  fair  market  value  and  the  Minister  or  a  representative  of  the  Minister  is 
accorded  the  opportunity  to  review  the  financial  records  of  the  companies  involved  upon 
request; 

d)  sell  or  encumber  assets  in  excess  of  $500,000  annually  except  in  the  ordinary  course  of 
business; 
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e)  allow  a  change  in  ownership  of  the  controlling  shares  of  the  Company;  nor 

f)  engage  the  services  of  any  consultant  or  consulting  firm  not  at  arm's  length  with  the 
Company. 

Compliance: 

As  long  as  any  amount  of  the  Guarantee  is  outstanding,  the  Company  shall  comply  with  all  of  the 
terms  and  conditions  of  the  assistance  and  in  addition  shall  provide  the  information  requested 
and  otherwise  comply  with  the  requirements  contained  in  Schedule  "A"  to  this  letter. 

Other  Requirements: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  agrees,  unless  otherwise  approved  by  the 
Minister  or  the  Minister' s  representative,  to: 

a)  be  permitted  to  repay  the  guaranteed  Loan  in  whole  or  in  part  at  any  time  without  penalty 
from  the  Minister; 

b)  maintain  fire  insurance  in  an  amount  no  less  than  80  percent  of  replacement  value  or  80 
percent  of  the  cash  value  of  the  Company's  assets  as  reasonably  determined  by  the 
Company,  or  an  amount  satisfactory  to  the  Minister  or  the  Minister's  representative; 

c)  allow  a  nominee  of  the  Minister  to  attend  any  and  all  meetings  of  the  Company's  Board 
of  Directors  or  Advisory  Board  should  the  Minister  so  request,  such  nominee  to  act  in  an 
advisory  capacity  only,  without  voting  privileges,  but  entitled  to  all  notices  of  meetings 
of  the  Board; 

d)  pay  and  satisfy  all  taxes,  rates,  and  public  charges,  due  or  falling  due  with  respect  to  the 
Company  and  operate  the  business  in  a  good  and  businesslike  manner; 

e)  pay  within  30  days  of  receipt  of  an  invoice  from  the  Minister  all  costs,  charges  and 
expenses  incurred  by  the  Minister  in  association  with  preparation,  execution,  filing  of 
documents,  protection  of  security,  searching  of  titles,  together  with  interest  thereon  for 
past  due  amounts  at  the  rate  of  10.69  percent  per  annum  until  so  repaid; 

f)  where  possible  in  terms  of  cost,  quality  and  availability,  review  and  consider  the  use  of 
New  Brunswick  goods  and  services  in  relation  to  this  project; 

g)  make  all  reasonable  efforts  to  ensure  that  employees  of  the  Company  are  provided  the 
opportunity  to  upgrade  skills  through  training  or  education; 

h)  meet  all  federal  and  provincial  environmental  regulations; 
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i)  adhere  to  generally  accepted  accounting  principles  (GAAP)  in  any  financial  reporting  to 
the  Minister;  and 

j)  pay  an  annual  charge  of  1.5  percent  of  the  Minister's  maximum  liability  under  the 
Guarantee  concurrent  with  the  issuance  of  the  Guarantee  and  annually  thereafter  on  the 
anniversary  dates  of  the  issuance  of  the  Guarantee. 


Issuance  of  the  Guarantee: 


The  Guarantee  offered  herein  shall  not  be  issued  until  all  terms  and  conditions  identified  herein, 
together  with  such  other  terms  and  conditions  as  may  be  specified  by  the  Minister,  have  been 
embodied  in  fox*mal  agreements  and  security  documents  satisfactory  to  the  Minister. 


Required  Information: 


Mr.  John  Watt  of  the  Business  Financial  Support  Division  of  the  Department  of  Business  New 
Brunswick  will  be  responsible  for  the  formal  documentation  and  in  order  that  we  may  proceed 
with  this  documentation,  the  following  items  should  be  submitted  to  the  Department: 


a)  a  certified  copy  of  the  Articles  of  Incorporation  and  Articles  of  Amendment  of  the 
Company  and  any  corporate  shareholder; 

b)  a  certified  copy  of  the  Company's  Borrowing  By-Law  and  the  by-law  respecting  signing 
officers; 


c)  a  Certificate  of  Incumbency  of  the  officers  of  the  Corporation  indicating  those  who  will 
be  signing  the  documents; 


d)  the  name  and  address  of  the  Company's  solicitor; 

e)  a  list  of  all  existing  shareholders  and  their  number  of  shares; 

f)  a  list  of  all  existing  shareholder  loans;  and 


g)  a  statement  of  any  outstanding  or  pending  legal  actions  against  the  Company  or  any  of  its 
shareholders,  and  the  current  status  of  any  such  actions. 


If,  in  the  opinion  of  the  Minister,  the  Company's  situation  changes  in  a  materially  adverse 
manner  or  the  Company  is  unable  to  fulfill  the  Prior  Conditions  of  this  offer  within  90  days  of 
the  date  of  acceptance  of  this  offer,  the  offer  may  be  withdrawn. 
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Would  you  please  sign  and  return  the  attached  copy  of  this  letter  where  indicated  below  to 
signify  your  agreement  with  the  terras  and  conditions  herein.  Please  note  that,  if  the  offer  is  not 
accepted  within  30  days  of  the  date  of  this  letter,  it  will  expire  and  any  form  of  conditional 
acceptance  will  render  this  offer  null  and  void. 


Yours  truly, 


Greg  Byrne,  Q.C. 
Minister 


cc:       John  Watt 


,  2009 


Schedule  A 


Atcon  Holdings  Inc. 

Account  Monitoring  Pi  an 

Submit  to  the  Minister  annually,  budgets  and  cash  flow  projections  no  later  than  the  end  of 
the  prior  fiscal  year. 

Provide  the  Minister  with  the  audited  annual  financial  statements  of  the  Company  within  120 
days  of  the  close  of  its  financial  year,  and  such  other  statements  as  the  Minister  may  from 
time  to  time  require. 

Provide  the  Minister  with  a  copy  of  the  auditor's  management  letter  and  the  response  to  that 
letter. 

Provide  the  Minister  with  the  Company's  quarterly  financial  statements  with  comparison  to 
budget,  including  profit  and  loss  statements  and  balance  sheets,  all  in  formats  satisfactory  to 
the  Minister,  30  days  after  each  quarter  end. 

Provide  the  Minister  with  reports  on  orders  booked,  sales  levels  and  employment  levels, 
should  the  Minister  so  request. 

Allow  a  representative  of  the  Minister  access  to  all  the  facilities  of  the  Company  and  the 
books  and  records  of  the  Company. 


y£)  Exhibit  #36 

Brulwick  »'-J01° 


c    A    N    A    D    A  Blackwell  Court  Reporting 

April  24,  2009 


Atcon  Holdings  Inc. 
626  Newcastle  Blvd. 
Miramichi.NB  E1V  2L3 


Attention:  Mr.  Robert  Tozer,  President 


Dear  Mr.  Tozer: 

Subject:  Minister  of  Business  New  Brunswick  ("Minister")  -  Financial^Assistance 

Please  be  advised  that  your  request  for  financial  assistance  has  been  assessed  and  approval  has 
been  given  to  provide  a  loan  guarantee  ("Guarantee")  to  a  Canadian  financial  institution 
("Bank")  to  secure  a  loan  for  Atcon  Holdings  Inc.  (hereinafter  referred  to  as  "Company"  or 
"Atcon")  in  an  amount  of  up  to  $10,000,000  (the  "Loan").  This  offer  is  in  replacement  of  and  not 
in  addition  to  an  offer  dated  March  27,  2009  relating  to  a  $10,000,000  loan  guarantee  and 
renders  that  previous  offer  null  and  void. 

The  proceeds  of  the  Loan  shall  be  used  to  complete  capital  expenditures  at  Atcon  Industrial 
Services  Inc.'s  Miramichi  facilities,  and  for  no  other  purpose. 


Term  and  payment: 


The  Minister's  liability  under  the  Guarantee  shall  not  exceed  the  lesser  of  $10,000,000  or  the 
principal  balance  of  the  Loan  outstanding  on  the  date  upon  which  the  Bank  makes  demand  for 
payment. 

The  Loan  shall  be  repaid  by  way  of  72  equal  principal  payments,  commencing  on  the  first  day  of 
the  25th  month  following  the  issuance  of  the  Guarantee. 


Interest  on  or  with  respect  to  the  Loan  is  not  guaranteed. 


The  Guarantee  shall  be  issued  to  the  Bank  at  such  time  as  the  required  legal  agreements  have 
been  executed  by  all  parties,  the  Minister  has  received  satisfactory  legal  opinions  with  respect  to 
the  agreements,  and  the  Company  has  met  all  of  the  prior  conditions  of  this  offer. 


Minister/Ministre 

Business  New  Brunswick/Entreprises  Nouveau-Brunswick 

P.O.  Box/C.  P.  6000    Fredericton   New  Brunswick/Nouveau-Brtinswick    E3B5H1    Canada   Tel./Tel.  (506)  453-5898  Fax/Telec.  (506)  453-5893 
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The  Guarantee  shal]  terminate  eight  years  following  the  date  upon  which  it  is  issued  or  on  such 
earlier  date  upon  which  the  Loan  is  repaid  in  full,  unless  on  or  before  such  date(s),  the  Bank  has 
issued  a  demand  for  payment  under  the  Guarantee. 

Upon  receipt  of  a  demand  for  payment  from  the  Bank,  the  Minister  shall  forthwith  make 
payment  to  the  Bank  and  the  Bank  shall  forthwith  assign  its  security  to  the  Minister. 

Security  and  Documentation: 

As  security  for  the  Loan  to  be  provided  under  the  Guarantee,  the  Bank  shall  hold  security  by  way 
of  a  charge  over  all  assets  and  undertakings  of  Atcon  Industrial  Services  Inc.,  together  with  a 
guarantee  from  Atcon  Group  Inc.,  and  a  guarantee  from  Robert  Tozer  (which  guarantee  shall  not 
attach  to  the  guarantor's  principal  residence). 

In  addition,  the  Company  shall  provide  Indemnity  Agreements  to  the  Minister,  in  a  form 
satisfactory  to  the  Minister  from  the  Company  and  each  of  the  shareholders. 

Prior  Conditions: 

Prior  to  the  issuance  of  the  Guarantee,  the  Company  shall  provide  the  Minister  with: 

a)  '  an  undertaking  that  the  guaranteed  Loan  will  be  used  to  complete  capital  expenditures  at 

Atcon  Industrial  Services  Inc.'s  Miramichi  facilities  and  for  no  other  purpose; 

b)  an  agreement  by  the  Company  that  in  the  event  of  any  payment  being  made  by  the 
Minister  under  the  Guarantee,  the  amount  so  paid  shall  become  an  obligation  of  Atcon 
Holdings  Inc.  to  be  repaid  upon  demand; 

c)  evidence  that  the  Company  is  in  compliance  with  environmental  regulations  and  that  any 
applicable  property  tax  payments  are  current; 

d)  payment  to  the  Minister  of  a  guarantee  charge  of  1.5  percent  of  the  amount  of  the 
Minister's  maximum  liability  under  the  Guarantee  concurrently  with  the  issuance  of  the 
Guarantee  and  annually  thereafter  on  the  anniversary  dates  of  the  issuance  of  the 
Guarantee; 

e)  ah  undertaking  that  Atcon  shall,  within  90  days  of  the  acceptance  of  this  offer,  arrange  an 
External  Board  of  Directors  or  Advisory  Board  acceptable  to  the  Minister  which  shall 
include  not  less  than  one  member  appointed  by  the  Minister,  with  the  frequency  of 
meetings  to  be  held  being  satisfactory  to  the  Minister; 

f)  evidence  that  Atcon  has  completed  an  external  review  by  a  firm  satisfactory  to  the 
Minister  of  the  Company's  assets  (including  receivables,  inventories,  and  "other  current 
assets")  indicating  results  satisfactory  to  the  Minister; 
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g)  evidence  that  Atcon  has  made  such  administrative  changes  as  are  necessary  to  ensure  that 
any  contracts  in  excess  of  $5,000,000  are  reviewed  by  the  Advisory  Board  prior  to 
acceptance,  and  that  the  Vice  President  of  Finance  recommends  acceptance  of  the 
contract  based  on  anticipated  profit  margin  and  the  availability  of  the  working  capital 
required  to  undertake  the  contract; 

h)  an  undertaking  to  sell  or  otherwise  monetize  the  highway  maintenance  contract  not  later 
than  September  30,  2009,  with  all  proceeds  being  applied  to  the  Minister's  guaranteed 
loans; 

i)  an  undertaking  to  sell  or  otherwise  monetize  the  Swedish  assets  as  quickly  as  possible, 
but  in  no  event  later  than  July  31,  2010,  with  all  proceeds  being  applied  to  the  Minister's 
guaranteed  loans.  The  Minister  is  to  be  provided  with  monthly  progress  reports  from  the 
firm  which  has  been  engaged  to  sell  the  assets,  and  the  company  shall  undertake  not  to 
reject  any  offer  of  $18  million  or  more; 

j)  an  agreement  from  Atcon  Group  to  acknowledge  that,  while  Atcon  Construction  Inc.  may 
bid  on  PNB  contracts  during  the  duration  of  the  guarantee(s),  those  bids  will  be 
disqualified  if  there  is  a  bid  from  another  NB  company.  Additionally,  Atcon  Construction 
Inc.  shall  agree  not  to  seek  or  accept  sub-contracts  on  projects  funded  by  PNB,  save  and 
excepting  the  supply  of  aggregate  and  asphalt  in  volumes  not  to  exceed  the  volumes  sold 
during  the  company's  previous  fiscal  year;  and 

k)  a  resolution  plan  acceptable  to  the  Minister  with  respect  to  all  outstanding  payables  owed 
to  New  Brunswick  companies  and  the  Province  of  New  Brunswick. 

Restrictions: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  shall  not,  without  the  prior  written 
approval  of  the  Minister  or  the  Minister's  representative: 

a)  make  or  incur  commitments  for  capital  expenditures  in  excess  of  $1,000,000  in  any  fiscal 
year  whether  by  purchase  or  lease; 

b)  declare  or  pay  dividends  on  its  capital  stock,  redeem  any  preferred  or  common  shares, 
pay  any  management  fees  or  bonuses,  repay  any  shareholders'  loans  or  pay  interest  on 
same,  make  any  inter  company  loans  or  repayment  of  same  except  in  the  normal  course 
of  business,  nor  make  loans  to,  investments  in  or  guarantees  on  behalf  of  others; 

c)  permit  any  transactions  between  the  Company  and  affiliates  of  the  Company  unless  such 
transactions  are  at  fair  market  value  and  the  Minister  or  a  representative  of  the  Minister  is 
accorded  the  opportunity  to  review  the  financial  records  of  the  companies  involved  upon 
request; 
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d)  sell  or  encumber  assets  in  excess  of  $500,000  annually  except  in  the  ordinary  course  of 
business; 

e)  allow  a  change  in  ownership  of  the  controlling  shares  of  the  Company;  nor 

f)  engage  the  services  of  any  consultant  or  consulting  firm  not  at  arm's  length  with  the 
Company. 

Compliance: 

As  long  as  any  amount  of  the  Guarantee  is  outstanding,  the  Company  shall  comply  with  all  of  the 
terms  and  conditions  of  the  assistance  and  in  addition  shall  provide  the  information  requested 
and  otherwise  comply  with  the  requirements  contained  in  Schedule  "A"  to  this  letter. 

Other  Requirements: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  agrees,  unless  otherwise  approved  by  the 
Minister  or  the  Minister's  representative,  to: 

a)  be  permitted  to  repay  the  guaranteed  Loan  in  whole  or  in  part  at  any  time  without  penalty 
from  the  Minister; 

b)  maintain  fire  insurance  in  an  amount  no  less  than  80  percent  of  replacement  value  or  80 
percent  of  the  cash  value  of  the  Company's  assets  as  reasonably  determined  by  the 
Company,  or  an  amount  satisfactory  to  the  Minister  or  the  Minister's  representative; 

c)  allow  a  nominee  of  the  Minister  to  attend  any  and  all  meetings  of  the  Company's  Board 
of  Directors  or  Advisory  Board  should  the  Minister  so  request,  such  nominee  to  act  in  an 
advisory  capacity  only,  without  voting  privileges,  but  entitled  to  all  notices  of  meetings 
of  the  Board; 

d)  pay  and  satisfy  all  taxes,  rates,  and  public  charges,  due  or  falling  due  with  respect  to  the 
Company  and  operate  the  business  in  a  good  and  businesslike  manner; 

e)  pay  within  30  days  of  receipt  of  an  invoice  from  the  Minister  all  costs,  charges  and 
expenses  incurred  by  the  Minister  in  association  with  preparation,  execution,  filing  of 
documents,  protection  of  security,  searching  of  titles,  together  with  interest  thereon  for 
past  due.  amounts  at  the  rate  of  10.69  percent  per  annum  until  so  repaid; 

f)  where  possible  in  terms  of  cost,  quality  and  availability,  review  and  consider  the  use  of 
New  Brunswick  goods  and  services  in  relation  to  this  project; 

g)  make  all  reasonable  efforts  to  ensure  that  employees  of  the  Company  are  provided  the 
opportunity  to  upgrade  skills  through  training  or  education; 
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h)  meet  all  federal  and  provincial  environmental  regulations; 

i)  adhere  to  generally  accepted  accounting  principles  (GAAP)  in  any  financial  reporting  to 
the  Minister;  and 

j)  pay  an  annual  charge  of  1.5  percent  of  the  Minister's  maximum  liability  under  the 
Guarantee  concurrent  with  the  issuance  of  the  Guarantee  and  annually  thereafter  on  the 
anniversary  dates  of  the  issuance  of  the  Guarantee. 

Issuance  of  the  Guarantee: 


The  Guarantee  offered  herein  shall  not  be  issued  until  all  terms  and  conditions  identified  herein, 
together  with  such  other  terms  and  conditions  as  may  be  specified  by  the  Minister,  have  been 
embodied  in  formal  agreements  and  security  documents  satisfactory  to  the  Minister. 

Required  Information: 

Mr.  John  Watt  of  the  Business  Financial  Support  Division  of  the  Department  of  Business  New 
Brunswick  will  be  responsible  for  the  formal  documentation  and  in  order  that  we  may  proceed 
with  this  documentation,  the  following  items  should  be  submitted  to  the  Department: 

a)  a  certified  copy  of  the  Articles  of  Incorporation  and  Articles  of  Amendment  of  the 
Company  and  any  corporate  shareholder; 

b)  a  certified  copy  of  the  Company's  Borrowing  By-Law  and  the  by-law  respecting  signing 
officers; 

c)  a  Certificate  of  Incumbency  of  the  officers  of  the  Corporation  indicating  those  who  will 
be  signing  the  documents; 

d)  the  name  and  address  of  the  Company's  solicitor; 

e)  a  list  of  all  existing  shareholders  and  their  number  of  shares; 

f)  a  list  of  all  existing  shareholder  loans;  and 

g)  a  statement  of  any  outstanding  or  pending  legal  actions  against  the  Company  or  any  of  its 
shareholders,  and  the  current  status  of  any  such  actions. 

If,  in  the  opinion  of  the  Minister,  the  Company's  situation  changes  in  a  materially  adverse 
manner  or  the  Company  is  unable  to  fulfill  the  Prior  Conditions  of  this  offer  within  90  days  of 
the  date  of  acceptance  of  this  offer,  the  offer  may  be  withdrawn. 
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Would  you  please  sign  and  return  the  attached  copy  of  this  letter  where  indicated  below  to 
signify  your  agreement  with  the  terms  and  conditions  herein.  Please  note  that,  if  the  offer  is  not 
accepted  within  30  days  of  the  date  of  this  letter,  it  will  expire  and  any  form  of  conditional 
acceptance  will  render  this  offer  null  and  void. 

Yours  truly, 


Greg  Byrne,  Q.C. 
Minister 


cc:      John  Watt 


Hereby  accepted  this  _day  of       $&$LA,rf_J  ,  2009 
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Schedule  A 
Atcon  Holdings  Inc. 

Account  Monitoring  Plan 

Submit  to  the  Minister  annually,  budgets  and  cash  flow  projections  no  later  than  the  end  of 
the  prior  fiscal  year. 

Provide  the  Minister  with  the  audited  annual  financial  statements  of  the  Company  within  120 
days  of  the  close  of  its  financial  year,  and  such  other  statements  as  the  Minister  may  from 
time  to  time  require. 

Provide  the  Minister  with  a  copy  of  the  auditor's  management  letter  and  the  response  to  that 
letter. 

Provide  the  Minister  with  the  Company's  quarterly  financial  statements  with  comparison  to 
budget,  including  profit  and  loss  statements  and  balance  sheets,  all  in  formats  satisfactory  to 
the  Minister,  30  days  after  each  quarter  end. 

-    Provide  the  Minister  with  reports  on  orders  hooked,  sales  levels  and  employment  levels, 
should  the  Minister  so  request. 

Allow  a  representative  of  the  Minister  access  to  all  the  facilities  of  the  Company  and  the 
books  and  records  of  the  Company. 


April  24,  2009 


Brunswick 

CANADA 


Atcon  Holdings  Inc. 
626  Newcastle  Blvd. 
Miramichi,NB  E1V  2L3 

Attention:  Mr.  Robert  Tozer,  President 

Dear  Mr.  Tozer: 

Subject:  Minister  of  Business  New  Brunswick  ("Minister")  -  Financial  Assistance 

Please  be  advised  that  your  request  for  financial  assistance  has  been  assessed  and  approval  has 
been  given  to  provide  a  loan  guarantee  ("Guarantee")  to  Atcon  Holdings  Inc.  (hereinafter 
referred  to  as  "Company"  or  "Atcon")  in  an  amount  of  up  to  $20,000,000  relating  to  a  working 
capital  term  loan  of  up  to  $20,000,000  ("Loan")  provided  or  to  be  provided  by  a  Canadian 
financial  institution  ("Bank").  This  offer  of  guarantee  is  in  respect  of  your  business  activities 
headquartered  in  Miramichi,  New  Brunswick.  This  offer  is  in  replacement  of  and  not  in  addition 
to  an  offer  dated  March  27,  2009  relating  to  a  guarantee  of  a  portion  on  a  revolving  operating 
loan  and  renders  that  previous  offer  null  and  void. 

The  liability  of  the  Minister  under  the  Guarantee  shall  be  limited  to  the  lesser  of: 

a)  $20,000,000; 

b)  the  principal  balance  of  the  Loan  at  the  time  the  Bank  makes  a  demand  for  payment 
of  the  Loan;  and 

c)  the  principal  balance  of  the  Loan  remaining  unpaid  after  the  Bank  has  realized  on  its 
security  as  set  forth  hereinafter. 

Interest  on  or  with  respect  to  the  Loan  is  not  guaranteed. 

Term  and  Repayment: 

The  Guarantee  shall  reduce  by  $5,000,000  on  June  30lh  2012,  and  shall  terminate  not  later  than 
the  30th  day  of  June,  2013. 


Minister/Ministre 

Business  New  Bmnswick/Entreprises  Nouveau-Brunswick  www.gnb.ca 
P.O.  Box/CP.  6000  Frederictan   New  Brunswick/Nouveau-Brunswick   E3B5H1    Canada   Tel./Tel.  (506)  453-5898   Fax/Telec. (506) 453-5893 
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Security  and  Documentation: 

As  security  for  the  Guarantee,  the  Company  shall  provide  the  Minister  with  an  agreement  by  the 
Bank  receiving  the  Guarantee  to  hold,  and  during  the  continuance  of  the  Guarantee  continue  to 
hold,  firstly  for  its  own  account  and  secondly  for  the  account  of  the  Minister: 

a)  a  first  charge  on  the  Company's  inventories  and  accounts  receivable; 

b)  an  assignment  of  any  and  all  accounts  receivable  insurance  proceeds; 

c)  a  charge  on  all  other  assets  and  undertakings  of  the  Company; 

d)  a  Subordination  Agreement  and  Agreement  of  Postponement  of  Claim  on  all 
shareholders'  loans. 

e)  a  guarantee  from  Atcon  Group  Inc.;  and 

f)  a  guarantee  from  Robert  Tozer  applicable  to  the  Guaranteed  Loan,  which  guarantee 
shall  not  attach  to  the  guarantor's  principal  residence. 

In  addition,  the  Company  shall  provide  Indemnity  Agreements  to  the  Minister,  in  a  form 
satisfactory  to  the  Minister  from  the  Company  and  each  of  the  shareholders. 

It  is  a  condition  of  the  Minister  that  the  above-noted  security,  together  with  all  other  security 
held  or  to  be  held  as  security  for  the  Loan  must  be  realized  upon  by  the  Bank  prior  to  any 
payment  by  the  Minister  under  the  Guarantee. 

In  the  event  that  the  Bank  makes  a  demand  for  payment  of  the  Loan,  the  proceeds  of  the 
realization  of  the  security  shall  be  applied  as  follows: 

1)  firstly  against  costs  and  expenses,  including  interest; 

2)  secondly  against  the  indebtedness  of  the  Company  to  the  Bank  other  than  the  Guaranteed 
Loan  ;  and 

3)  thirdly  against  the  Guaranteed  Loan. 

Notwithstanding  the  foregoing,  the  Bank  may,  following  a  demand  for  payment  of  all 
indebtedness  of  the  Company  to  the  Bank,  including  the  Loan,  request  payment  from  the 
Minister  of  the  amount  of  the  Guarantee.  In  the  event  of  such  a  request,  the  Minister  shall  make 
payment  within  15  working  days  and  the  Bank  shall,  following  realizing  upon  the  Security  to 
satisfy  the  Bank's  outstanding  loans,  assign  the  remaining  security  to  the  Minister. 

The  Guarantee  shall  be  issued  to  the  Bank  at  such  time  as  the  required  legal  agreements  have 
been  executed  by  all  parties,  the  Minister  has  received  satisfactory  legal  opinions  with  respect  to 
the  agreements,  and  the  Company  has  met  all  of  the  prior  conditions  of  this  offer. 
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Prior  Conditions: 

Prior  to  the  issuance  of  the  Guarantee,  the  Company  shall  provide  the  Minister  with: 

a)  an  undertaking  that  the  guaranteed  Loan  will  be  used  for  the  working  capita] 
requirements  of  the  Company  and  for  no  other  purpose; 

b)  an  agreement  by  the  Company  that  in  the  event  of  any  payment  being  made  by  the 
Minister  under  the  Guarantee,  the  amount  so  paid  shall  become  an  obligation  of  Atcon 
Holdings  Inc.  to  be  repaid  upon  demand; 

c)  evidence  that  the  Company  is  in  compliance  with  environmental  regulations  and  that  any 
applicable  property  tax  payments  are  current; 

d)  payment  to  the  Minister  of  a  guarantee  charge  of  1.5  percent  of  the  amount  of  the 
Minister's  maximum  liability  under  the  Guarantee  concurrently  with  the  issuance  of  the 
Guarantee  and  annually  thereafter  on  the  anniversary  dates  of  the  issuance  of  the 
Guarantee; 

e)  an  undertaking  that  Atcon  shall,  within  90  days  of  the  acceptance  of  this  offer,  arrange  an 
External  Board  of  Directors  or  Advisory  Board  acceptable  to  the  Minister  which  shall 
include  not  less  than  one  member  appointed  by  the  Minister,  with  the  frequency  of 
meetings  to  be  held  being  satisfactory  to  the  Minister; 

f)  evidence  that  Atcon  has  completed  an  external  review  by  a  firm  satisfactory  to  the 
Minister  of  the  Company's  assets  (including  receivables,  inventories,  and  "other  current 
assets")  indicating  results  satisfactory  to  the  Minister; 

g)  evidence  that  Atcon  has  made  such  administrative  changes  as  are  necessary  to  ensure  that 
any  contracts  in  excess  of  $5,000,000  are  reviewed  by  the  Advisory  Board  prior  to 
acceptance,  and  that  the  Vice  President  of  Finance  recommends  acceptance  of  the 
contract  based  on  anticipated  profit  margin  and  the  availability  of  the  working  capital 
required  to  undertake  the  contract; 

h)  an  undertaking  to  sell  or  otherwise  monetize  the  highway  maintenance  contract  not  later 
than  September  30,  2009,  with  all  proceeds  being  applied  to  the  Minister's  guaranteed 
loans; 

i)  an  undertaking  to  sell  or  otherwise  monetize  the  Swedish  assets  as  quickly  as  possible, 
but  in  no  event  later  than  July  31,  2010,  with  all  proceeds  being  applied  to  the  Minister's 
guaranteed  loans.  The  Minister  is  to  be  provided  with  monthly  progress  reports  from  the 
firm  which  has  been  engaged  to  sell  the  assets,  and  the  company  shall  undertake  not  to 
reject  any  offer  of  $18  million  or  more; 
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j)  an  agreement  from  Atcon  Group  to  acknowledge  that,  while  Atcon  Construction  Inc.  may 
bid  on  PNB  contracts  during  the  duration  of  the  guarantee(s),  those  bids  will  be 
disqualified  if  there  is  a  bid  from  another  NB  company.  Additionally,  Atcon  Construction 
Inc.  shall  agree  not  to  seek  or  accept  sub-contracts  on  projects  funded  by  PNB,  save  and 
excepting  the  supply  of  aggregate  and  asphalt  in  volumes  not  to  exceed  the  volumes  sold 
during  the  company's  previous  fiscal  year; 

k)  a  resolution  plan  acceptable  to  the  Minister  with  respect  to  all  outstanding  payables  owed 
to  New  Brunswick  companies  and  the  Province  of  New  Brunswick;  and 

1)    evidence  satisfactory  to  the  Minister  that  the  Bank  of  Nova  Scotia  will  maintain  the 
existing  $40,000,000  revolving  credit  facility  under  existing  terms  and  conditions. 

Restrictions: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  shall  not,  without  the  prior  written 
approval  of  the  Minister  or  the  Minister's  representative: 

a)  make  or  incur  commitments  for  capital  expenditures  in  excess  of  $1,000,000  in  any  fiscal 
year  whether  by  purchase  or  lease; 

b)  declare  or  pay  dividends  on  its  capital  stock,  redeem  any  preferred  or  common  shares, 
pay  any  management  fees  or  bonuses,  repay  any  shareholders'  loans  or  pay  interest  on 
same,  make  any  inter  company  loans  or  repayment  of  same  except  in  the  normal  course 
of  business,  nor  make  loans  to,  investments  in  or  guarantees  on  behalf  of  others; 

c)  permit  any  transactions  between  the  Company  and  affiliates  of  the  Company  unless  such 
transactions  are  at  fair  market  value  and  the  Minister  or  a  representative  of  the  Minister  is 
accorded  the  opportunity  to  review  the  financial  records  of  the  companies  involved  upon 
request; 

d)  sell  or  encumber  assets  in  excess  of  $500,000  annually  except  in  the  ordinary  course  of 
business; 

e)  allow  a  change  in  ownership  of  the  controlling  shares  of  the  Company;  nor 

f)  engage  the  services  of  any  consultant  or  consulting  firm  not  at  arm's  length  with  the 
Company. 

Compliance: 


As  long  as  any  amount  of  the  Guarantee  is  outstanding,  the  Company  shall  comply  with  all  of  the 
terms  and  conditions  of  the  assistance  and  in  addition  shall  provide  the  information  requested 
and  otherwise  comply  with  the  requirements  contained  in  Schedule  "A"  to  this  letter. 
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Other  Requirements: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  agrees,  unless  otherwise  approved  by  the 
Minister  or  the  Minister's  representative,  to: 

a)  be  permitted  to  repay  the  guaranteed  Loan  in  whole  or  in  part  at  any  time  without  penalty 
from  the  Minister; 

b)  maintain  fire  insurance  in  an  amount  no  less  than  80  percent  of  replacement  value  or  80 
percent  of  the  cash  value  of  the  Company's  assets  as  reasonably  determined  by  the 
Company,  or  an  amount  satisfactory  to  the  Minister  or  the  Minister's  representative; 

c)  allow  a  nominee  of  the  Minister  to  attend  any  and  all  meetings  of  the  Company's  Board 
of  Directors  or  Advisory  Board  should  the  Minister  so  request,  such  nominee  to  act  in  an 
advisory  capacity  only,  without  voting  privileges,  but  entitled  to  all  notices  of  meetings 
of  the  Board; 

d)  pay  and  satisfy  all  taxes,  rates,  and  public  charges,  due  or  falling  due  with  respect  to  the 
Company  and  operate  the  business  in  a  good  and  businesslike  manner; 

e)  pay  within  30  days  of  receipt  of  an  invoice  from  the  Minister  all  costs,  charges  and 
expenses  incurred  by  the  Minister  in  association  with  preparation,  execution,  filing  of 
documents,  protection  of  security,  searching  of  titles,  together  with  interest  thereon  for 
past  due  amounts  at  the  rate  of  10.69  percent  per  annum  until  so  repaid; 

f)  where  possible  in  terms  of  cost,  quality  and  availability,  review  and  consider  the  use  of 
New  Brunswick  goods  and  services  in  relation  to  this  project; 

g)  make  all  reasonable  efforts  to  ensure  that  employees  of  the  Company  are  provided  the 
opportunity  to  upgrade  skills  through  training  or  education; 

h)  meet  all  federal  and  provincial  environmental  regulations; 

i)  adhere  to  generally  accepted  accounting  principles  (GAAP)  in  any  financial  reporting  to 
the  Minister;  and 

j)  pay  an  annual  charge  of  1.5  percent  of  the  Minister's  maximum  liability  under  the 
Guarantee  concurrent  with  the  issuance  of  the  Guarantee  and  annually  thereafter  on  the 
anniversary  dates  of  the  issuance  of  the  Guarantee. 

Issuance  of  the  Guarantee: 


The  Guarantee  offered  herein  shall  not  be  issued  until  all  terms  and  conditions  identified  herein, 
together  with  such  other  terms  and  conditions  as  may  be  specified  by  the  Minister,  have  been 
embodied  in  formal  agreements  and  security  documents  satisfactory  to  the  Minister. 
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Required  Information: 

Mi".  John  Watt  of  the  Business  Financial  Support  Division  of  the  Department  of  Business  New 
Brunswick  will  be  responsible  for  the  formal  documentation  and  in  order  that  we  may  proceed 
with  this  documentation,  the  following  items  should  be  submitted  to  the  Department: 

a)  a  certified  copy  of  the  Articles  of  Incorporation  and  Articles  of  Amendment  of  the 
Company  and  any  corporate  shareholder; 

b)  a  certified  copy  of  the  Company's  Borrowing  By-Law  and  the  by-law  respecting  signing 
officers; 

c)  a  Certificate  of  Incumbency  of  the  officers  of  the  Corporation  indicating  those  who  will 
be  signing  the  documents; 

d)  the  name  and  address  of  the  Company's  solicitor; 

e)  a  list  of  all  existing  shareholders  and  their  number  of  shares; 

f)  a  list  of  all  existing  shareholder  loans;  and 

g)  a  statement  of  any  outstanding  or  pending  legal  actions  against  the  Company  or  any  of  its 
shareholders,  and  the  current  status  of  any  such  actions. 

If,  in  the  opinion  of  the  Minister,  the  Company's  situation  changes  in  a  materially  adverse 
manner  or  the  Company  is  unable  to  fulfill  the  Prior  Conditions  of  this  offer  within  90  days  of 
the  date  of  acceptance  of  this  offer,  the  offer  may  be  withdrawn. 

Would  you  please  sign  and  return  the  attached  copy  of  this  letter  where  indicated  below  to 
signify  your  agreement  with  the  terms  and  conditions  herein.  Please  note  that,  if  the  offer  is  not 
accepted  within  30  days  of  the  date  of  this  letter,  it  will  expire  and  any  form  of  conditional 
acceptance  will  render  this  offer  null  and  void. 


Yours  truly, 


Greg  Byrne,  Q.C. 
Minister 


,  2009 
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Schedule  A 
Atcon  Holdings  Inc. 

Account  Monitoring  Plan 

Submit  to  the  Minister  annually,  budgets  and  cash  flow  projections  no  later  than  the  end  of 
the  prior  fiscal  year. 

Provide  the  Minister  with  the  audited  annual  financial  statements  of  the  Company  within  120 
days  of  the  close  of  its  financial  year,  and  such  other  statements  as  the  Minister  may  from 
time  to  time  require. 

Provide  the  Minister  with  a  copy  of  the  auditor's  management  letter  and  the  response  to  that 
letter. 

Provide  the  Minister  with  the  Company's  quarterly  financial  statements  with  comparison  to 
budget,  including  profit  and  loss  statements  and  balance  sheets,  all  in  formats  satisfactory  to 
the  Minister,  30  days  after  each  quarter  end. 

Provide  the  Minister  with  reports  on  orders  booked,  sales  levels  and  employment  levels, 
should  the  Minister  so  request. 

Allow  a  representative  of  the  Minister  access  to  all  the  facilities  of  the  Company  and  the 
books  and  records  of  the  Company. 


ALAN  n,  GRAHAM 


624  Nowasile  hlvd.  Miramichi  WJS 


RcxtonN.B. 
May  15s*  2009 


El  V  213 

Anewdon  Rabbie  Tazer 
Dear  Robbie 

Afler  much  thought  1  wish  to  tender  my  resignation  as  a  Dfewtor  &r  Vasetpiy  AB  fa  Olter&w&wi 
Svwjdai.  ttf&cthro  today  May  15  2009. 1  do  ifefe  -wiUi  ranch  reservatfcxa  as  you  aid  I  have  seea  much  success 
ia  Sweden  ftosfl  2002  wSssa  yon  bad  the  vision  to  take  ownership  of  a  banfcrapt  company  half  vray  arnund 
the  world  and  *fta  it  into  th«  tegestplysyood  producer  in  Sweden 

Theom)  htmdretf  Sad  fifty  eraptayoea  there  have  seen  an  racer^fliimE  turned  inl»&bii^^«cni« 
cra'plcpaftat  oprpofljrolly  prodiatftg  the  Hghast-qoallty  product  ia  all  of  Europe..  Your  leadership  in  tutnlfig 
*hJs  cMspbity  mto  a  real  success  story  makes  me  prtjod  in  have  bean  part  of  fas  team  tbat  has  reads  U 
possib  to .  As  Hie  financial  statements  irar  2008/09  are  act  yet  completed  I  win  still  sign  off«i  them  when 
th^^ccmpletedlyom'Sw^^syjditoJS.  ' 

Again  Aran*:  you  for  melndiiig  we  ia  this  compass  success  and  1  •wish  to  corflimia  our  c!ose  friendship 
with  yon  and  your  £amily 
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Atcon  Holdings  Inc. 
626  Newcastle  Blvd. 
Miramichi,NB  E1V2L3 

Attention:  Mr.  Robert  Tozer,  President 

Dear  Mr.  Tozer: 

Subject:  Minister  of  Business  New  Brunswick  ("Minister")  -  Financial  Assistance 

I  refer  herein  to  three  letters  of  offer  dated  April  24,  2009  regarding  loan  guarantees  in  the 
amounts  of  $10,000,000,  .$20,000,000  and  $20,000,000. 

These  offers  contain  conditions  which  restrict  construction  activities  in  New  Brunswick  by 
Atcon  companies  while  the  guarantees  are  in  force  (clause  j)  under  the  heading  "Prior 
Conditions". 

This  letter  is  to  confirm  to  you  that,  at  such  time  as  the  two  $20,000,000  guarantees  referred  to 
above  have  been  fully  released  to  my  satisfaction,  this  restriction  will  no  longer  apply. 

I  trust  that  this  is  satisfactory  to  you. 

Yours  truly, 


J  ick  Keir 
/^cyng  Minister 
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June  9,  2009 


Atcon  Holdings  Inc. 
626  Newcastle  Blvd. 
Miramichi,NB  E1V2L3 

Attention:  Mr.  Robert  Tozer,  President 

Dear  Mr.  Tozer: 

Subject:  Minister  of  Business  New  Brunswick  ("Minister")  -  Financial  Assistance 

I  refer  herein  to  three  letters  of  offer  dated  April  24,  2009  regarding  loan  guarantees  in  the 
amounts  of  $10,000,000,  $20,000,000  and  $20,000,000. 

The  Prior  Conditions  contained  in  those  letters  are  hereby  amended  as  follows: 

1)  by  deleting  clause  j)  and  replacing  it  with  a  revised  clause  j)  to  read: 

"An  agreement  from  Atcon  Group  Inc.  that  Atcon  companies  engaged  in  the  construction  sector 
(as  hereinafter  defined)  may  bid  on  PNB  funded  contracts  excluding  P3  projects  while  the 
financial  assistance  by  way  of  loan  guarantee(s)  is  in  effect  but  that  upon  notification  by  PNB  of 
a  competitive  bid  from  another  New  Brunswick  company,  the  Atcon  company  shall  withdraw  its 
bid  and  remove  itself  from  consideration  for  participation  or  other  involvement  in  the  project  in 
question.  This  restriction  and  undertaking  shall  apply  to  contracts  in  which  the  Atcon  company 
is  a  prime  contractor  or  sub  contractor  but  does  not  apply  to  contracts  for  the  supply  of  aggregate 
and  asphalt  so  long  as  the  quantities  and  volumes  do  not  exceed  the  quantities  and  volumes  sold 
during  that  company's  2009  fiscal  year. 

Atcon  Group  Inc.  further  acknowledges  that  while  Brunway  Group  or  other  joint  venture 
involving  Atcon  companies  may  bid  on  P3  projects  in  New  Brunswick,  Atcon  companies  shall 
not  perform  construction  sector  work  under  the  P3  project  contract(s)  without  the  express  written 
consent  of  the  Minister  or  the  Minister's  representative. 


P.O.  Box/CP.  6000  Frederkton    NewBrunswick/Houveau-Brunswick   BB5H1   Canada   Tel./Tel.  (506)  453-5898   Fax/Teiec.  (506) 453-5893 
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"Atcon  companies"  includes  any  company,  limited  partnership,  partnership  or  trust  in  which 
Atcon  Group  Inc.,  Atcon  Holdings  Inc.  or  Robert  Tozer  holds  an  equity  position,  has  a 
contractual  right  to  obtain  an  equity  position  or  holds  any  beneficial  right  or  interest  whatsoever. 
"Construction  sector"  includes,  but  is  not  limited  to,  highway  construction  and  paving." 

Would  you  please  sign  and  return  the  attached  copy  of  this  letter  where  indicated  below  to 
signify  your  agreement  with  the  terms  and  conditions  herein.  Please  note  that,  if  the  offer  is  not 
accepted  within  30  days  of  the  date  of  this  letter,  it  will  expire  and  any  form  of  conditional 
acceptance  will  render  this  offer  null  and  void. 


Yours  truly, 


Hereby  accepted  this 


day  of 


,2009 


Atcon  Holdings  Inc. 


626  iMtoWcasllei  Blvd.,  Miramichi,  NB,  E1V  2L3 
Tel.:  506  -627-li22  Fax:  506-622^8392 

info@atcongroup.com 
www.  atcpiig  rbup.,cpm 


June  11,  2009 


Business  New  Brunswick 

Attention  John  Watt  -  '  '■'  ..  '■  _ 

Re:  Prior  condition  of  a  resolution  plan  acceptable  to  the  Minister  with  respect  to  all  outstanding 
payables  owed  to  NB  companies  and  the  Province  of  NB;  : 

Atcon  is  committed  on  making  payment  on  all  approved-invoices  .payable  to  NB  companies  and  the 
Province  of  New  Brunswick  to  bring  vendors  within  acceptable-  terms  withift  15  business  days  of  funding 
of  the  proposed  financing  arrangement 

We  are  committed  to  providing  significant  payments  to^our-suppliers  -  a  draft  listing  of  payments  is 
attached.  We  hope  this  plan  is  found  acceptable; to  the  Minister^ 

If  you  have  any  questions  or  concerns  please  contact  rne  directly. 


Yours  truly, 


Katrina  Donovan,  CA,  CBV 
VP  Finance  and  Administration 
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vendor 

total 

prov 

S20877  N.B.Inc.(Mecaniq 

$12,129.60 

NB 

621617  NB  Inc. 

$1,440.75 

NB 

A.L.P.A.  Equipment  Ltd, 

$27.19 

NB 

Absolute  Cleaning 

$3,687.56 

NB 

Acadian  Peat  Moss 

$4,746.00 

NB 

Accurate  Concrete  Sawing 

$1,265.60 

NB 

Accurate  Concrete  Sawing 

$1,609.12 

NB 

*\ce  Leasing  Ltd  (Bath  urs 

$7,163.21 

NB 

Ace  Leasing  Ltd. 

$2,214.80 

NB 

Ace  Leasing  Ltd. 

$7,659.04 

NB 

\ceiox  (1985)  Ltd. 

$73.22 

NB 

Acklands-Grainger  Inc. 

$365.78 

NB 

Admiral  Building  Mainten 

$701.73 

NB 

Admiral  Building  Mainten 

$4,210.38 

NB 

Advatek  Systems  Inc. 

$2,191.47 

NB 

Air  Repair  Sales  &  Servi 

$4,665.75 

NB 

Air  Repair  Sales  &  Servi 

$29,575.06 

NB 

Ml  Air  Ltd. 

$551.44 

NB 

Mlison's-Manfacturing-L 

$3,203,86 

NB- 

Alpa  Equipment  Ltd 

$1,118.91 

NB 

M-Pack  Enterprises  Ltd, 

$1 1 ,558.47 

NB 

\ndrew  Harnbrook 

$2,741 .57 

NB 

Armour  Transport  LTD. 

$16,316.77 

NB 

Armstrong's  Comm. 

$842.24 

NB 

assumption  Life 

$87,742.33 

NB 

Limited  Partnership 

$33,727.32 

NB 

Atlantic  Compressed  Air 

$2,302.52 

NB 

Mlantic  Industries  Ltd. 

$44,680.00 

NB 

Atlantic  Industries  Ltd. 

$57,678.13 

NB 

Atlantic  Tractors  &  Equl 

$620,000.00 

NB 

Atlantic  Underground 

$13,234.65 

NB 

\uberge  Bouctouche  Inn 

$1,331.25 

NB 

uiberge  Pres  Du  Lac  inn 

$23,082.90 

NB 

Babco  Ltd. 

$545.47 

NB 

Rabco  Ltd. 

$8,962.03 

NB 

(ell  Aliant 

$57,635.69 

NB 

Jeli  Aliant 

$83,218.07 

NB 

Bellboy  Drycleaners 

$73.45 

NB 

lest  Value  Inn  and  Suite 

$468.93 

NB 

lestway  Transport 

$9,496.99 

NB 

BLACK  INK  DESIGN 

$734.50 

NB 

Blaney  Logging  Ltd. 

$2,980.00 

NB 

lowater  Maritimes  Inc. 

$7,234.64 

NB 

Jowater  Maritimes  Inc. 

$20,613.20 

NB 

Brad  Thompson 

$13,448.83 

NB 

"remner  Farms  Ltd. 

$200.63 

NB 

iremner  Farms  Ltd. 

$10,751.10 

NB 

Brennan  Farms  Ltd. 

$22.59 

NB 

Brennan  Farms  Ltd. 

$7,378.00 

NB 

iristol  Group 

$100,000.00 

NB 

jrunswick  Ind,  Supplies 

$635.88 

NB 

Brunswick  Ind.  Supplies 

$1,657.38 

NB 

~SM  Industrial  Mechanic 

$3,475.86 

NB 

■urgess  Transportation  S 

$140,945.72 

NB 

Burke's  Towing 

$158.20 

NB 

Burke's  Towing 

$474.60 

NB 

yron  MacDonald  Ltd. 

$2,641.94 

NB 

.;.  L  Davidson  Ltd. 

$13.39 

NB 

C.&E.  Refractories 

$1,947,44 

NB 

Canadian  Tire  (F'ion) 

$3,628.07 

NB 

Canadian  Tire(Miramichi) 

$211.63 

NB 

carleton  Victoria  Forest 

$5,647.70 

NB 

Carleton  Victoria  Forest 

$52,906,95 

NB 

Cafquest  Auto  Parts 

(ft  x  /i  n    A  A 

$140.11 

No 

Carquest  Auto  Parts 

$316.23 

Nti 

Carquest  Auto  Parts 

53,295.91 

MO 

No 

Casey  Tire  Ltd. 

$4,556.16 

NB 

Castle  Machine  Works  Ltd 

$2,791.26 

NB 

Cedres  Balmoral  Ltee 

$4,881.60 

NB 

Central  Mechanical  Ltd. 

$2,034.00 

NB 

Charles  Griffin 

d>  nf\C  A  A 

$596.1 1 

Nb 

Chateau  Moncton 

o  a  o  o  on 
!p  \ZoroZ 

MR 

NB 

Chateau  Moncton 

$1  ^0,0^ 

MP 

Nb 

Chatham  Tire  (1989)  Ltd. 

$2,017.06 

K I D 
NB 

Chatham  Tire  (1989)  Ltd, 

$6,291,84 

NB 

Chris  Derrah 

$1,106.90 

No 

Chuckwag'n 

$42.17 

MD 

No 

Chuckwag'n 

$454.05 

NB 

City  of  Fredericton 

$148.80 

MD 

City  of  Miramlchi 

$3,430.12 

NB 

Ciearsight  Auto  Glass 

$779.70 

NB 

Ciearsight  Auto  Glass 

&•  ft    O  A  A  f\r\ 

$1,841.90 

K  in 

NB 

CoacHoldingsLtd. 

$-17076tOO 

KID 

Coast  Tire  (Pokiok) 

$43,392.00 

No 

Conrad  Lavoie  et  Fils  Lt 

$2,406.90 

MD 
Nb 

Corcan 

$8,853.04 

NB 

Cormier  Madawaska  Constr 

MD 
Nb 

County  Line  Trucking 

MD 

Nb 

Covey  Office  Group  Inc. 

$ZW.  { 6 

M  D 
Nb 

Covey  Office  Group  Inc. 

$16,732.60 

NB 

Cox  Electronics 

$400.92 

KID 
Nb 

Cumnnings'  Building 

$1 ,865.95 

NB 

Cummins  Eastern  Canada 

$147.88 

M  D 

Nb 

Daigle  Atlantic 

$910.01 

NB 

David  G.  Delano 

M  D 

rJb 

Day  &  Ross  Inc. 

<£*f  OR  fi"7 

ip  i yo.o/ 

MP. 
Nb 

Day  &  Ross  Inc. 

$i  i,Uf  /  .yu 

MD 

Day  &  Ross  Inc.  (US) 

3>ooo.y4 

Nb 

Oelco  Enterprises  Ltd. 

$7,554.39 

KID 

Nb 

Delco  Forest  Products 

$1,1 91 .00 

NB 

Delta  Fredericton  Hotel 

$1  00.00 

Nb 

Department  of  Business  N 

onn  t~iA 

MD 
Nb 

Department  of  Busi  ness  N 

q>1  yo,D44,04 

Dept  of  Finance  (IFTA) 

0>/i     o  c  o  o  o 
$0)  ,DDO,00 

MD 

Nd 

Dept.  Natural  Resources 

$272,958.26 

NB 

00  NOT  USE  -  Jean  Louis 

$OOO.U/ 

MD 

Dolphin  Steel 

IP4&U.24 

M  D 

Nd 

Donovan's  Mobile  Wash 

$565.00 

MD 

No 

Dontech  industries 

$2,1  o2.oY 

M  D 

Nd 

Dunbar  Construction  LTD. 

o*  a  n  o^o  fit? 
$49,060.90 

MD 

Nd 

Dunbar  Construction  LTD. 

(ton  GAG  C A 

$011,040,011 

Nd 

E  &  N  Welding  and  Machin 

$1  ,bo  /  ,00 

MP 

Nb 

E.  Cumnnings  Contracting 

fl*0      O  O  43  O 

$^,4zo.oz 

MP 

5.  Cumrnings  Contracting 

$22,255.48 

Nb 

.Eastern  Fence  Limited 

$9,1  00. yb 

MD 
Nb 

Eastern  Fence  Limited 

$3U^ty4o.b1 

MD 

Nb 

"Eastern  Tile  and  Carpet 

$1  ,Q/b.^4 

Nb 

Econo  Lodge 

A  A  Af\ 

$294.40 

M  D 
Nb 

Electric  Motor  Service 

$1 yu. 1 0 

MR 

Nd 

Elsipogtog  First  Nation 

<£ *5  Q O O  ^5 

MR 
Nb 

Everett's  Heating  Ltd. 

$al^.uu 

MR 
Nb 

.Executive  Office  Systems 

$1,084.80 

MD 

Nb 

Executive  Office  Systems 

$3,1 86.60 

h  1  D 
1ND 

"airview  Fittings  &  Mfg 

$1 1,274.32 

Kin 
Nb 

:astenal 

$3.00 

NB 

Fernrob  Pressure  Cleanin 

MR 
ND 

Fero  Waste  &  Recyling 

$3,573.81 

NB 

F6*ro  Waste  &  Recyhng 

<t«  Q-l  -1  CO 
^>Dry  1  L33 

MR 

Forrock  Construction  Ltd 

NB 

"rrOhfl  n>e-.*\+  fk/lrtot?  (~*  r\    i  +rf 

<c-»R  •aoQ  fin 

NB 

rranK  raies  &  oons 

»p  1  *r,uit  1  ,t>  J 

NB 

rrsoGriCrs  uuiioitsi  «  cjuiis 

S36  442  50 

NB 

rreaeFtCiDn  inn 

$6,031.48 

NB 

FpcnFRIf^TDNJ  INN 

$11  571  34 

NB 

i  rsOcrpUiDn  rstJyivn  ounu 

$15.02 

NB 

C tjti rforfntri n  Rofiinn  Rfillrf 
r I  cUci  ioiaji  i  rMsyiui  i  o  uuu 

$50.82 

NB 

runuy  v^unii dULUj &  i_iu. 

$14^47.57 

NB 

$3  630 17 

NB 

oA  LBvssque  Keg  □ 

(184 

NB 

o,iNr  LBDianc  i^-un&TruuLiu 

S2  460  00 

NB 

fSollsanf  ^emtir*  ^pn^ifP 

$327.70 

NB 

jaiy       occsiy  uiu< 

$12  252  00 

NB 

jjcjj y  onum 

$828.57 

NB 

(~1  cii  f-f-iTpir*  1  Imiipri 

$5,570.90 

NB 

r^rrarfi  Oval  StraDDtna 

$7,458.00 

NB 

tiam/'c  Autn  RnHv 

$3,933.32 

NB 

jlUEJ-bWrU  l  l-al  IspUl  L-L-LU,  

$2,053.56 

-NB- 

Iji  LOCr\  1  IvlUUnLalr  1  op  I  u  iy& 

$88  90 

NB 

Oil  dcDT  fi/loimt,ain  Rr^rinn^ 
j  I  l_D  t— r\  1  ivl  UU  l  lldf  I 1  ojj  I  si  iy-3 

$105  00 

NB 

JUlU  Lille   J  [  <A\  lop*JI  I  I— LU  . 

$13  01648 

NB 

vjuOuTSIluw  s  1 1  ULrJxii  ly 

£16  791  12 

NB 

oOOCiTeiiow s  i  ruoKiny 

NB 

^orman  s  i  axi 

$20  34 

NB 

^ram  j  norrnori 

£162  013  58 

NB 

Grsco 

$43.44 

NB 

£659  51 

NB 

prOUp  Odvvlc 

$33,330.46 

NB 

-1   Plate*  Griffin  Inf* 
■  1,  Utile  UP  ill II J  II l^>. 

$1,410.06 

NB 

nams  ana  rtoumtJ  ouppiy 

£389  467  09 

NB 

laZcn   1  (lUiTlcti  Ot  OUMta  uUIll 

£5  079  35 

NB 

iBrmei  vaiiianuoufL 

£51263 

NB 

neWILI  r\c|  ILalb  UHj, 

£3  573  17 

NB 

nlllSlUc  L/CJllbUlllMy  cnyi 

$18,072.66 

NB 

$13,926.80 

NB 

*  luy  t  p  CcpiH--  Ocl  VLOc  i-l 

$353 13 

NB 

1  1  ino  Pforfrir1-  1  trt 

$45.60 

NB 

*  ii-Ji  ie+ri^l  f^nlH  ftfllllinn 

lQUoIlldl  WUIU  ivjiuuiy 

$24,630,61 

Nb 

luUSirial  JxuUIJcl  LyUMIJJari 

£12  906  53 

NB 

irnn  Wnrkpr^  Local  842 

$10,191.50 

NB 

irviny  cquipiriciii 

$3,289.45 

NB 

win***              1  IrV^itdrt 

ving  \)\\  Limueo 

£13  863  63 

NB 

.  _ VA.  OanaQd  l_UOctt  OUD 

£3  161  35 

NB 

J.U.  Irving  Lta.  taeer> 

£1  276  53 

NB 

hvv,  Diru  ana  l^d 

£23  633  53 

NB 

anicT  IvIdlCMal  i-lU- 

$691.05 

NB 

$2,286.32 

NB 

Jcf  rbfcSil  a  rUWcl  Li  all  L 

$82.75 

NB 

J]  II  J  V?yiCb  IVrULLfJ    N  II  1 

$1,071.41 

NB 

fit  I  I  ranspon  Lta 

S1  680  00 

NB 

l\.*J.    k^l  IdoC  <x  OUJI  ULU. 

$503.68 

NB 

ud  Eznyinetstb 

£12  882  00 

NB 

11  It?  U  J  nc3IMUIV*-J[\ 

$5,952.82 

NB 

-tinncrn  Trfln^rinrf" 
All  lUol^U    1  1  o-l  t 

$23,335.91 

NB 

\ingsion  S  rueib  liu. 

$35.03 

NB 

1  ino  O'nneiri lf^tinn  !  TV) 

'  $3,966.35 

NB 

WiK  r\opy  rrinting 

£1  024  54 

NB 

„AC3ulc  INuUVtiilc; 

$250.28 

NB 

ni/oi  it  rt\i.f  Inn  Jc.  '-ill  rOC; 

^KHview  inn  «  ouiicc) 

$449,52 

NB 

3KCVI6W  inn  Oc  Oullcb 

$2,472.36 

NB 

.egresley  buiiajng  ouppi 

M4  941  58 

NB 

.enron  Inc. 

$615.00 

NB 

Life '107  5  FM 
Life  1 07.5  FM 
Load  Rite  Logistics 
.Local  842  Benefit  Plan 
Lounsbury  Furniture 
Lounsbury  Furniture 
Lounsbury  Lease  Moncton 
M.E.  Phillips  &  Sons  Lt 
MacDonald  Paving 
MacRae  Envir.  Services 
Madawaska  Forest  Product 
Mar-East 

Maritime  Carpet  One 
Maritime  Cresting  Compan 
Maritime  Cresting  Compan 
Maritime  Fuels 
Maritime  Hydraulic 
Maritime  Hydroseed 
Match-it  Supplies  Ltd 
Viatch-it-Supplies-Ltd 
Matt  Harris  &  Son  Ltd. 
Matt  Tomah  &  Sons 
McCoy  Enterprises  Ltd. 
McGregor  Construction 
Metal  Working  Associatio 
Mchaud  (Fuel) 
tflschaud  (Fuel) 
Michaud  Petroleum  Inc. 
Michaud  Petroleum  Inc. 
Midnight  Contracting  Inc 
Millennium  Transport 
Miller  Waste  Systems 
Vlirarnichi  Airport  Comrnis 
v/lirarnichi  Bolt  &  Screw 
Miramichi  Bolt  &  Screw 
Miramichi  City  Surplus 
Miramichi  Electronics 
Jiramichi  Feeds  Inc. 
Miramichi  Leader 
"Jliramichi  Tire  Ltd. 
Jiirarnichi  Tire  Ltd. 
Mobile  Equipment  &  Supp! 
Mobile  Equipment  &  Suppi 
Jlotel  L'Acadien 
Jotion  Fab  Ltd. 
Moulin  Aldo  &  Fils 
'J.B.  Environmental  Ind 
J.L.  O'Neill 

Napa  Douglastown  (631) 
National  Alarm  Systems 
JB  Construction  Safety 
JB  Forest  Products  Assoc 
NBADA 

lJBCC  Foundation 
jBEPC 

Newcastle  Alternator  &  S 
Newcastle  Alternator  &  S 
Jewcastle  Home  Hardware 
lewcastle  Home  Hardware 
Newcastle  Printing  Limit 
Newcastle  Printing  Limit 
Jewcastle  Ready  Mix 
Nor  Truss  Ltd. 
Norcon  Inc. 


$214.70 

NB 

$525.72 

NB 

$13,670.00 

NB 

$7,302.60 

NB 

$45.14 

NB 

$1,290.38 

NB 

$3,888.41 

NB 

$13,262.97 

NB 

$3,915.92 

i  in 

NB 

$6,271.50 

NB 

$1,698,39 

NB 

$1,762.30 

NB 

$37.28 

NB 

$1 ,966.20 

NB 

$10,833.31 

NB 

$3,936.08 

NB 

$7,797.00 

NB 

$51,988.11 

NB 

$26,221.57 

NB 

$39,251.61 

-  NB- 

$1 ,000.00 

NB 

$181.31 

NB 

$10,831.06 

NB 

$113.00 

NB 

$480.25 

NB 

$4,277.49 

NB 

$14,110.54 

NB 

$413.04 

NB 

$820.38 

NB 

$608.09 

NB 

$10,203.62 

NB 

$219.22 

NB 

$3,492.80 

MO 

NB 

$1,286.00 

NB 

$4,574.55 

NB 

$51.30 

NB 

$5,548.53 

NB 

$65.15 

NB 

$654.89 

NB 

$12,862.55 

NB 

$16,982.65 

NB 

$12,357.71 

NB 

$103,469.92 

NB 

$20,099.69 

NB 

$13,741.76 

NB 

$47,094.06 

NB 

$340.00 

NB 

$38,718.10 

NB 

$11 .02 

NB 

$45.20 

NB 

$113.00 

NB 

$8,251 .83 

K  1  D 
NB 

$256.50 

NB 

$10,000.00 

NB 

$154,735.33 

NB 

$311.33 

NB 

$2,333.76 

NB 

$5,360.57 

Nd 

$14,883.08 

NB 

$9,177.86 

N8 

$15,019.41 

NB 

$90,259.88 

NB 

$5,932.50 

NB 

$6,018.86 

NB 

\lorth  Shore  Construction 
■forth  Shore  Construction 
North  Shore  Forest  Produ 
North  Shore  Welding  Supp 
Northeast  Machine  Works 
Northeast  Machine  Works 
Northside  Pavement 
Jorthumberland  Salmon  Pr 
Ju  Line  Transport 
O'Brien  Material  Handlin 
O'Brien  Material  Handlin 
)Leary  Pontiac 
Jlympic  Metals  Ltd. 
Olympic  Metals  Ltd. 
Ixygaz 

>aimar  Inc 
Park  Inn  &  Suites 
PCO  Services  Inc 

»erth-Andover  Motor  Inn 
.  "ole-Star-T  ran  sport 
Portage  Restaurant 
"•ortage  Restaurant 

'ressure  Kleen  Mobile  Wa 
ProSet  Steel  Inc. 
Prospect  Inn  -  Frederict 

'rovincial  Security  Inc. 

'umpsplus 
PumpsPlus 
Queen's  Buffet  Inc. 

;  &  D  Zinck  Holdings 
K.  Murphy  &  Sons  Truckin 
R.  Sargent  Delivery 

';.  W.  Kelly  Thermo  Ltd. 

:.W.  Kelly  &  Sons  Ltd. 
Rae  Mac  Agencies 
Ready  John  Inc. 

'.ed  Bank  First  Nation 
rted-D-Arc  Welderentals 
Rene  Transport 

:eproduction  Atlantique 

'.esearch  and  Productivit 
RH  Frenette 

Richard  Downing 

:iver  Rock  Construction 

.  over  Security 

River  Signs 

'.oad  Builders  Assoc. 
:obert  Hackett 

Rob's  Towing 

Rockwood  Transportation 
:odd  Park  House  Inn 

.  .onco  Transportation  Ltd 

Rotalec  Atlantic 

"".PM  PROWRAP 
:ussell  Metals  (MB) 

S.  &  S.  Logging  Ltd 

Savoie  Export  Ltd 
ENB  Forest  Products  Mrk 

_ENB  Forest  Products  Mrk 

ServiceMaster  Northeast 

"hadComm  Ltd. 
hawn  Dee 

Shoreline 

Shred-It  Atlantic  Canada 


$741.57 
$6,208.68 
^217,970.62 
$2,507.95 
$3,368.58 
$17,122.33 
$67.80 
$400.00 
$1,050.00 
$78.40 
$3,004.75 
$4,769.95 
($19,317.56) 
$316,911.64 
$1,468.59 
$19,650.79 
$600.92 
$73.45 
$4,677.07 
$17,055,43  - 
$478.83 
$1,828.78 
$904.00 
$15,574.95 
$1,582.00 
$10,454.31 
$2,500.00 
$6,365.16 
$480.15 
$1,551.25 
$8,256.46 
$145.27 
$900.05 
$1,186.50 
$2,830.50 
$239.56 
$8,445.65 
$6,321.22 
$4,921.15 
$6,778,77 
$8,945.08 
$72,224.44 
$1,223.32 
$348.27 
$419.68 
$1,020.39 
$101.70 
$1,073.50 
$302.84 
$2,645.47 
$480,83 
$155.66 
$1,861.86 
$2,852.18 
$114,123.33 
$16,378.32 
$4,701.90 
$1,718.85 
$42,814.94 
$421.52 
$1,065.75 
$200.00 
$26,861.17 
$67.80 


GL-  -qH-U  Mnnrtnn 
OmRQrll  iVJUIIwlUU 

$434.93 

NB 

ok nii'-J-U  [Vlnnrtfin 

OIllCU    U  iV IU  1  Hv> LUt  1 

$646.36 

NB 

Qinn  \A/arphni  i^p  Inn 
Oly]  1  Wal  C\ pvu^t;  niw. 

$95.82 

NB 

$440.1 1 

NB 

CLVcirKrirri  P^nninpprinf]  1  fH 
DKafULJirl        ly  M  ICGi  ii  ly  L-iu 

$769.52 

NB 

omith  &  Smith 

$3,748.02 

NB 

cmr  Forest  Products  Mkt 

$90,405.30 

NB 

South  West  Forest  Manage 

$6,480.24 

NB 

^outhamoton  Looaina 

$967.97 

NB 

Springhill  Construction 

$30,537.95 

Nb 

Qnrinnhilf  (^("instruction 

$41,969.90 

Nb 

Onae  Industrial 

$988.50 

NB 

J  LI  J  \— r  V  V  V  F  1  \  ^ 

$1,862,06 

NB 

QfriripworkS 

$6,626.60 

NB 

j Li  ui  i  y  wu 

$1,360.07 

NB 

jii  iji  i  y  wu< 

$11,400,00 

NB 

**^unhi  irv  TransDort  Ltd 

$8,618.66 

NB 

^nnnv  Corner  Enterorises 

$109,860.79 

NB 

*  1  1  nadina  1  td 

$22,272.60 

NB 

"  1  1  n£iHinfj-i  tri  ■  ■  .... 

$78,436.20- 

NB- 

T  Harris;  R  Rnrm  Truckina 

$2,873.02 

NB 

Torn  C? i+ci  Inr"* 
a\  p  rxlLt;  ii  iu. 

$35,048.21 

NB 

"f*  Trailer  &  Wpldina 

$514.20 

NB 

."f"M  fAflsim  rfactiinnfl 

]  \j  1  |VJaJ  1  LiiaL/LUI  H  iy 

$5,356.20 

NB 

T*=.rihnirLsil  InsnfVticn  Spr 

1  cLj!  1 1  uUal  11  ja|JCij uui  t  uci 

$50.00 

NB 

'f^nhnico 

Cv!  1  ■  IJL'U  ■ 

$17,074.45 

NB 

echnico 

$169,913.44 

NB 

Tpmnn  TransDort  Inc 

$1,130.00 

NB 

Tomnn  Tran^r>nrt  Inf 

'  fc?  [  f  IIJU     1  1  GtJ  iQJJUl  I  Jl  1  w. 

$2,500.00 

NB 

Jhp»  P'.nmnptfn  Institute  o 

$250.00 

NB 

ho  Panpl  fihon  Inn 

t  lie  r  di  im  wji^jj 

$41,977.24 

NB 

Thpriantl"  Truck  Centre 

$3,348.19 

NB 

"h^rmoshell  /Bluewave 

$1,094.32 

NB 

in  EntreDrise  Crane 

$760.21 

NB 

Tnn  r^iin  Fvnrp^^ 

$20.00 

NB 

'  UVvj  J  C  WQ  LC^iJ  □!  IU  uci  ¥lutf 

$2,095.58 

NB 

ravel  Health  Clinic 

$187.80 

NB 

riole  M  Truckina  Ltd 

$453.60 

NB 

Tri-,Tnwrr  ^Rnhprt  L^ndrv) 

1  1  1^  1  \J W-l  I  n\ULiiCll  f_C*|  (Ui  j  J 

$8.53 

NB 

~ ri-Vn!t  Electric  Ltd 

$4,954.03 

NB 

n  [<a  Trnnir1  Crimnutfirs 

LUC     1  1  Ul  |lu    W "i— '  1  1  JJJU  L.l> f 

$335.61 

NB 

1  I  UC    1  ]UJIIw  Vwl  1 JJJU  Lt;j  o 

$3,610.35 

NB 

1  Inivpreiftp  ffp  IV/lnDCton 

J II  V C  1  oltC  UC  ivikJt  lulul  I 

$5,000.00 

NB 

stil  Fahrir  J^prvlrp^  !  td 

$115.88 

NB 

ail  Fabric  Services  Ltd 

$1,363.60 

NB 

V/allou  Fniiinmpnt  1  td 

$10,438.32 

NB 

*  'Ictor  Bernard  &  Sons 

$1,514.20 

NB 

/afker's  InvestlQatfon 

$3,417.12 

NB 

\t\fa\kp*rci  Jnvp^iioation  Bu 

VVCilPkCIO  li  IVCwiiyauui  i  uu 

$15,444.84 

NB 

Walsh  Truck  &  Trailer  Re 

$386.45 

NB 

/arrpn  Tran^nort  Ltd 

$1,348.47 

NB 

'arrpn  Tran^ocrt  Ltd 

$15,676.83 

NB 

\A/afi=>r  filfl^tinn 
vVcuci  DidwiiJ  iy 

$7,978.25 

NB 

alcl  piacjLiJiy 

$55,216.67 

NB 

/illiam  ]  Kerr  Ltd 

$10,341.50 

NB 

wv/illS^trin  Spntic 

VVIJJJOLUI  1  VJwJJLlO 

$173.74 

NB 

Wilson  Concrete  Pioe  Ltd 

$39,174.27 

NB 

3C  Marketing  Board 

$165.11 

NB 

3C  Marketing  Board 

$4,121.81 

NB 

$6,532,380.86 


Grant  Thornton 


Mr.  Robert  Tozer 
Atcon  Holdings  Inc. 
626  Newcastle  Blvd. 
Miramichi,  NB 
E1V  2L3 


Grani  Thornton  LLP 
Suite  500 

633  rue  Main  Slreel,  PO  Box  1005 

Morsclon,  NB 

E1CBP2 


June  12,2009 


T  (506)  857-0100 
F  (506)  857-0105 
www.GranlThornlon.c3 


Dear  Mr.  Tozer 

Re:       Internal  control  findings  from  the  2009  audits  of  Atcon  Construction  Inc., 
Envirem  Technologies  Inc..  and  Atcon  Industrial  Services  Inc.  

Receiving  observations  and  findings  on  your  financial  reporting  processes  and  controls  is  one 
of  the  benefits  of  an  annual  financial  statement  audit.  Our  approach  includes  an  increased 
emphasis  on  internal  control  and  our  procedures  identified  a  number  of  items  that  we  need  to 
report  and  you  need  to  consider. 

Introduction 

Out  approach  is  designed  around  an  evaluation  of  your  internal  controls  over  financial  report 
(interna]  control)  against  an  internationally  accepted  framework.  This  framework  divides 
internal  control  into  five  interrelated  components: 

•  the  control  environment  (this  component  includes  those  activities  and  controls  that  set  the 
tone  of  an  organization  and  influences  the  control  consciousness  of  its  people) 

•  risk  assessment  (the  entity's  identification  and  analysis  of  relevant  risks  to  achievement  of  its 
objectives) 

•  control  activities  (the  policies  and  procedures  that  help  ensure  that  management  directives 
are  carried  out) 

•  information  and  communication  (support  the  identification,  capture,  and  exchange  of 
information  in  a  form  and  time  frame  that  enable  people  to  carry  out  their  responsibilities) 

•  monitoring  (a  process  that  assesses  the  quality  of  internal  control  performance  over  time) 

Our  approach  to  internal  control  involves  gaining  an  understanding  of  the  entity's  controls 
pertinent  to  reliable  financial  reporting  and  evaluating  our  findings  against  the  internal  control 
framework.  More  specifically,  our  process  involves: 

•  understanding  the  processes  that  impact  financial  reoortinp- 
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•  documenting  an  understanding  of  the  controls  within  such  processes  that  prevent  or  detect 
errors,  including  fraud 

•  Identifying  potential  control  "gaps,"  operating  deficiencies,  and  other  weaknesses  or 
advisor)'  comments. 

The  standards  of  the  public  accounting  profession  require  us  to  report  annually  to  you  our 
findings  on  weaknesses  and  deficiencies  in  your  internal  controls.  We  categorized  such  findings 
as: 

•  Material  weaknesses  (individual  or  aggregated  deficiencies  that  could  result  in  a  material 
misstatement  in  the  financial  statements  due  to  fraud  or  error) 

•  Significant  deficiencies 

•  Other  deficiencies  and  advisory  comments 

Material  weakness 

Our  audit  procedures  identified  the  following  material  weakness  in  internal  control: 
Activity  level 

1.    Payables  system /revenue  recognition 

Management  is  currently  reviewing  the  purchasing  cycle  and  assessing  improvements. 
Specifically  the  purchase  order  and  receiving  reporting,  polices  are  not  being  followed 
consistendy.  Because  of  this,  costs  and  consequently  the  profit  on  these  costs  could  be 
missed  therefore  having  a  direct  impact  on  the  financial  reporting  process  (risk  that  profit 
is  over  or  understated).  There  have  been  instances  where  expenses  have  only  been 
identified  several  months  after  being  incurred  due  to  a  breakdown  in  the  process  of 
utilizing  purchase  orders  and  receiving  reports. 

As  a  compensating  control,  operational  management  now  performs  a  regular  review  of 
committed  costs  and  cost  to  complete  analysis  to  ensure  that  all  significant  costs  are 
captured  in  the  system  for  each  reporting  period.  As  an  additional  compensating  control, 
accounting  performs  supplier  reconciliations  on  all  major  vendors  on  a  monthly  basis. 

The  Company  needs  to  enforce  the  adherence  to  these  policies  when  initially  inputting 
costs  into  the  system.  This  ensures  that  costs  associated  to  each  project  is  captuted  and  at 
the  appropriate  level  of  detail.  There  should  also  be  consequences  in  place  if  these  policies 
are  not  adhered  to . 

Recommendations: 

We  recommend  that  all  purchase  orders  and  invoices  be  entered  into  the  payables  system 
when  received.  If  there  is  an  issue  with  the  approval  of  the  purchase  order  or  invoice  that 
requires  the  payment  to  be  held  the  Company  should  utilize  the  accounting  software  or  a 
manual  process.  This  will  ensure  that  accurate  costing  information  is  in  the  accounting 
system  to  facilitate  management's  estimates  related  to  "cost  to  complete"  and  revenue 
recognition  for  individual  projects. 
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Management  response: 

The  senior  management  team  has  been  working  on  a  solution  to  this  issue  for  the  past  year 
however  in  the  intermin  strong  compensating  controls  are  being  used.  A  project 
management  system  is  currently  being  improved  and  one  expected  improvement  of  this 
system  is  providing  more  accurate  and  timely  cost  information.  . 

Significant  deficiencies 

Our  audit  procedures  identified  the  following  significant  deficiencies  in  internal  control: 
Activity  level 

1.    Revenue /work  in  progress 

Once  a  contract  has  been  awarded  to  the  Company  the  project  management  team 
assigned  to  the  project  is  assigned  the  task  of  developing  a  detail  costing  plan  for  the 
project.  The  project  pian  is  then  reviewed  and  approved  by  management. 

The  project  plan  is  then  forward  to  the  accounting  department  so  the  information  can 
be  used  to  set-up  the  project  in  the  accounting  system  in  sufficient  detail  to  monitor 
the  project  throughout  the  construction  period. 

The  project  team  is  responsible  to  issuing  purchase  orders  and  approving  the  invoices 
for  payment.  Once  the  documents  are  approved  by  the  project  team  they  are 
forwarded  to  the  accounting  department  at  corporate  for  entry  into  the  accounting 
system.  Regular  monthly  meetings  are  now  occurring  between  the  accountants, 
controllers  and  project  managers  to  discuss  the  status  of  jobs  in  progress  before 
finalizing  the  work  in  progress  and  as  a  result  the  amount  being  reported  on  the 
financial  statements.  Controllers  are  beginning  to  have  project  managers  formally 
sign-off  of  the  job  status  as  part  of  the  month-end  process. 

The  above  practice  was  established  by  management  during  the  currendy  fiscal  year  and 
as  a  result  it  was  not  used  on  all  projects.  Management  are  also  only  using  this  process 
on  the  larger  projects.  As  a  result  of  not  using  this  process  on  all  projects, 
management  might  not  have  the  necessary  information  required  for  the  revenue 
recognition  process. 

Recommendation: 

We  recommend  that  the  Company  adopt  the  above  process  for  all  projects  so  that  the 
Company  has  the  most  accurate  and  timely  information  possible  when  establishing  and 
assess  the  major  assumption  in  the  revenue  recognition  process. 

Management  response: 

It  is  management's  intention  to  implement  this  process  to  all  significant  contracts.  The 
implementation  of  the  improved  process  began  with  the  larger  contracts  during  the 
2009  Fiscal  year. 

•     Credit  limits  for  significant  customers  should  be  reviewed  on  a  regular  basis  to 
determine  if  their  current  credit  is  appropriate.  The  financial  condition  of 


Autfit'  Tax  'Advisory 

Grail  Thomlon  LLP.  A  Canadian  (tembsr  of  Grant  Thornton  Inlemalional  Lid 


4 


customers  and  the  ability  to  pay  can  change  rapidly,  especially  in  the  current 
economic  environment. 

Recommendation: 

We  recommend  that  ongoing  credit  evaluations  be  completed  and  limits  are  reviewed 
on  a  regular  basis  for  appropriateness. 

Management  response: 

Credit  limits  are  reviewed  on  an  annual  basis  as  required  by  our  EDC  insurance 
contracts.  As  payment  habits  change  we  will  update  credit  reports  as  required.  All 
credit  limits  are  approved  by  CFO. 

2.    Inventory  cycle 

•  With  regards  to  Atcon  Industrial  Services  Inc.  and  Atcon  Construction  Inc.  and 
Envirem  Technologies  Inc.  there  are  too  many  activities/processes  performed  by 
the  accounts  payable/purchasing  staff.  This  lack  of  segregation  of  duties  leaves 
the  companies  vulnerable  to  fraud  or  errors. 

Recommen  dation: 

The  folio-wing  guidelines  are  suggested  to  alleviate  this  segregation  of  duties  problem-. 

•  The  employee  in  charge  of  purchasing  should  not  have  the  responsibility  of 
receiving  and  recorded  the  goods  into  inventory. 

Management  response: 

Compensating  controls  are  in  place  -  project  managers  and  accounting  staff  review  the 
details  costs  of  all  projects  on  a  monthly  basis.  Management  will  investigate  the  costs 
benefit  of  the  segregation  of  these  duties. 

•  Currently  vendor  master  files  are  not  reviewed  to  determine  if  new  vendors  added, 
are  in  fact  valid.  This  could  lead  to  fictitious  vendors  in  the  system  being  paid  for 
work  that  was  never  completed. 

Recommendation: 

We  recommend  that  the  vendor  master  files  be  reviewed  on  a  regular  basis  to 
determine  if  vendors  set  up  are  appropriate.  This  reduces  the  risk  that  fictitious 
vendors  are  set  up  in  the  system. 

Management  response: 

The  CFO  has  recommended  this  review  to  the  Purchasing  Manager  and  this  is  being 
completed  in  the  current  year. 

•  Currendy  there  is  rock  inventory  (Atlantic)  in  Atcon  Construction  Inc.  that  is  not 
being  tracked  for  amounts  produced  and  sold.  This  could  lead  to  inventory  figures 
that  are  inaccurate  for  financial  reporting  purposes.  The  Company  currently 
monitors  inventory  levels  by  periodic  management  estimates  of  the  volumes. 
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Re  commendation: 

We  recommend  that  the  Company  establish  a  system  to  track  and  record  the 
movements  in  inventory  from  month  to  month.  The  Company  should  also 
consider  having  the  internal  surveying  group  measure  the  inventory  levels  verifying 
the  tracking  system's  accuracy  on  a  periodic  basis.  This  will  ensure  that  all  activity 
relates  to  production  and  sales  are  being  captured  in  the  accounting  records  on  a 
timely  basis. 

Management  response: 

Monthly  tracking  is  not  practical  as  these  quarries  are  only  accessible  for  a  few 
months  a  year.  Periodically  surveyors  do  survey  the  quarries. 

•  Atcon  Construction  Inc.  has  adopted  the  accounting  policy  of  capitalizing 
spare  parts  and  consumable  supplies  which  are  then  amortized  over  a  12 
month  period.  Based  on  fiscal  2009  the  activity  in  spare  parts  and  consumable 
supplies  was  approximately  $6  million.  It  is  our  understanding  that  these 
supplies  are  currently  not  tracked  in  an  inventory  management  process. 

Recommendation: 

We  recommend  that  the  Company  should  review  the  items  being  captured  with 
this  accounting  policy.  The  Company  should  review  the  activity  captured  in  these 
policy  to  determine  if  some  more  accurate  tracking  could  be  maintained.  For 
example,  general  supplies  which  are  for  a  specific  project  could  be  removed  from 
the  grouping  and  charged  to  work-in-  progress  when  the  bulk  supplies  are  set  to 
the  site  on  set-up  and  when  a  project  is  complete  the  remaining  supplies  could  be 
returned  to  the  general  grouping.  By  tracking  a  few  major  projects  or  inventory 
items  the  entity  could  capture  more  information  to  help  manage  this  significant 
expense. 

Management  response: 

As  part  of  the  improvements  in  cost  tracking  we  are  moving  toward  have  more  of 
these  costs  directly  allocated  to  jobs  instead  of  general  consumables.  We  will 
ensure  detail  counts  are  done  on  a  periodic  basis  going  forward  to  ensure 
information  in  accurately  maintained. 

Governance 

1.    Financial  reporting 

•  Currently,  senior  financial  reporting  personnel  have  the  ability  to  make  journal 
entries  in  the  financial  reporting  system.  This  gives  the  opportunity  for  senior 
personnel  to  make  entries  in  the  system  without  having  them  reviewed  or 
approved  and  therefore  give  the  rise  to  the  risk  of  errors  in  financial  reporting. 
There  are  currently  two  ways  this  can  be  accomplished;  1  -  through  the  user 
admin  password  unlimited  capabilities  and  2  -  through  knowledge  of  each 
accountants  password  on  sign  in  to  star  builder,  the  companies  financial 
accounting  software. 
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Recommendation: 

We  recommend  that  the  Company  restrict  the  number  of  users  who  have 
administrator  rights  in  the  financial  reporting  software.  In  addition,  employees 
with  'super  user'  rights  should  not  be  involved  with  the  monthly  financial 
reporting. 

We  also  recommend  that  employee  passwords  are  encrypted  and  unique.  It  should 
a!so  be  stressed  that  passwords  are  kept  confidential  at  all  times. 

Management  response: 

This  is  a  system  issue  with  the  accounting  software  Atcon  uses.  In  order  to  have  a 
common  database  for  our  suppliers  and  customers  for  all  our  GL's  we  need  the 
ability  to  copy  vendor  and  customer  information  across  to  all  Company  —  it  is 
important  to  segregation  of  duties  this  ability  is  maintained  by  individuals  who  can 
not  process  payments  or  customer  invoices.  We  have  contact  the  software 
developer  to  make  modifications  however  this  is  not  complete.  Compensating 
controls  in  place  as  final  review  is  by  the  CEO  who  has  no  access  to  the 
accounting  software  and  the  Company  specific  accountants  have  access  to  view  all 
journal  entries.  In  practice  the  CFO  does  not  utilize  this  ability. 

•  Currently  journai  entry  posting  by  accountants  are  not  signed  off  as  reviewed. 
Although  monthly  financial  packages  are  review  by  controller/VP  finance  and 
CEO,  it  does  not  get  to  the  level  of  detail  of  journal  entry  review  and 
approval. 

Recommendation: 

We  recommend  that  journal  entries  be  reviewed  on  a  regular  basis  and  signed  off  for 
approval.  This  may  be  a  policy  that  can  be  added  to  the  monthly /weekly  review  (i.e. 
review  general  journal  entries  posted  monthly  and  determine  if  unusual  entries  were 
made  and  if  there  is  appropriate  support  for  the  journal  entry.  Sign  off  that  they  were 
reviewed,  accepted  and  approved.) 

Management  response: 

We  will  investigate  the  benefits  of  this  process. 

2.  Monitoring 

•  The  corporation  does  not  currently  have  a  formal  process  for  monitoring 
internal  controls.  This  is  becoming  an  expected  activity  under  good 
governance  in  organizations  whereby  shareholders  want  the  reassurance  that 
appropriate  internal  controls  (foundational  and  operational)  are  established 
and  in  fact  operating  as  designed.  An  internal  audit  function  addresses  these 
issues. 

Recommendation: 

Where  organizations  are  not  in  a  position  to  justify  a  formal  internal  audit  function, 
someone  in  the  accounting  group  should  be  identified  who  would  assume  some 
responsibility  for  monitoring  adherence  to  established  internal  controls.  Periodic 
reporting  to  the  owners  should  also  be  addressed.  Some  examples  (not  all  inclusive)  of 
controls  to  monitor  would  include  adherence  to: 
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journal   entry   testing   for  appropriate   sign   off  (work   in  progress 
adjustments) 

Review  of  contracts/ change  orders  for  appropriate  approval 
Appropriate  division  of  duties 
Expenditure  and  payroll  approval  processes 

Processes  to  ensure  all  revenues  are  billed  properly  and  on  a  timely  basis 
Purchase  order/receiving  report  policies  are  being  abided  by 
Appropriate  approval  level  obtained  for  expenses 

Documented  review  of  monthly  financial  packages  and  supporting 
documentation 

Appropriate  budgeting  process  for  each  new  contract/changes  order  if 
required 

This  person  in  charge  should  re-perform  these  controls  to  ensure  that  they  are  in  place 
and  operating  effectively. 

Management  response: 

Improvements  to  our  project  management  system  and  integration  with  our  accounting 
system  is  our  priority  at  this  time.  Once  systems  are  improved  the  evolution  of  an 
internal  controls  function  would  be  beneficial. 

•  The  Company  has  no  process  to  identify  and  evaluate  internal  and  external 
business  risks.  Without  the  identification  of  internal  and  external  business  risks, 
the  Company  may  not  be  able  to  prevent  an  event/ contingency  or  react  on  a 
timely  basis.  In  addition,  there  may  be  financial  reporting  implications  that  need  to 
be  considered. 

An  example  of  internal  business  risk  to  your  Compaq  could  be  appropriate  cross  training  of 
accounting  personnel. 

An  example  of  external  business  risk  could  be  the  increased  competition  in  jour  industry  or  an 
economic  downturn  in  the  economy. 

Recommendation: 

We  therefore  recommend  that  management  establish  a  forma!  process  to  identify  and 
evaluate  internal  and  external  business  risks  and  a  ranking  of  them  would  be 
appropriate.  Further,  we  recommend  that  management  should  update  the  shareholder 
on  the  results  of  the  risk  assessment  process. 

Management  response: 

Due  to  the  structure  of  the  organization  the  risks  are  managed  by  a  small  senior 
management  team.  Senior  management  team  is  meeting  twice  a  month  to  review  key 
risk  areas  and  developing  action  plans.  Quarterly  construction  meetings  have  started 
last  year  and  have  continued  this  year  and  are  improving  the  communication  and  the 
input  received  from  the  senior  group.  Subsequent  to  year  end  an  Advisory  Board  is 
being  formed  as  well  that  will  bring  increased  structure  and  focus  on  these  areas. 

•  The  Company  currently  doesn't  track  minutes  of  Board  of  Director/Management 
meetings  held  throughout  the  year. 
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Recommendation: 

We  recommended  that  at  ail  Board  of  Director/Management  meetings;  minutes  are 
kept  to  ensure  that  all  important  conclusions  reached  are  documented  and  keep  for 
future  reference. 

Management  response: 

The  development  of  the  Advisory  board  will  increase  the  structure  required  on  these 
meetings.  They  will  act  in  the  capacity  of  a  Board. 

3.    Information  technology 

•  Currendy  the  Company's  main  servers  are  located  in  an  electrical  room  on  a 
basement  floor.  The  Company's  servers  are  vulnerable  to  environment  threats 
such  as  fire  and  flooding.  Overall,  these  problems  may  lead  to  a  loss  of  data  and 
may  cause  a  significant  reduction  in  the  efficiency  of  operations,  or  they  may  lead 
to  an  interruption  in  operations. 

Re  commendation: 

We  recommend  that  you  move  your  server  into  a  physically  secure,  climate  controlled 
room  which  is  specifically  protect  from  environmental  threats. 

Management  response: 

Backups  are  tested  periodically  and  weekly  back  ups  are  stored  off  site.  Potential  for 
information  lost  is  minimal.  The  cost  benefit  analysis  for  a  parallel  server  does  not 
support  the  capital  investment  at  this  time. 

•  User  profiles  can  currendy  be  altered  by  senior  financial  personnel.  This  could 
lead  to  concerns  surrounding  the  financial  reporting  process.  Inappropriate  access 
could  be  given  to  employees  and  as  a  result  could  have  an  impact  on  the  processes 
that  have  been  put  in  place  by  the  Company. 

Recommendation: 

We  recommend  that  all  user  profiles  and  menus  changes  on  the  system  be  limited  to 
the  IT  department.  These  changes  should  only  be  made  under  the  request  of 
management. 

Management  response: 

Only  accounting  system  access  is  managed  by  the  accounting  department  —  Lisa  Godin 
is  the  only  senior  accounting  staff  that  has  this  access  -  she  is  not  responsible  for  the 
final  approval  of  the  statements  or  the  approval  of  job  coles  -  this  responsibility  is  the 
CFO's.  The  CFO  does  not  have  this  ability. 

Deficiencies  and  other  advisory  comments: 

Other  observations  include: 

1.    The  Company  does  not  have  a  code  of  conduct.  A  code  of  conduct,  either  formal  or 
informal,  provides  clarity  to  employees  by  establishing  expectations  for  ethical  behavior 
and  consequences  for  non-compliance  with  the  established  guidelines. 
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2.  An  anonymous  'whistleblower'  process  should  be  established  whereby  employees  are  able 
to  report  wrongdoings  without  fear  of  reprisal. 

3.  System  event  logs  should  also  be  reviewed  by  appropriate  personnel' to'ensure  that  there 
are  no  unauthorized  attempts  to  gain  access  to  information  that  is  confidential  or  change 
information  that  would  have  an  effect  on  the  financial  reporting  of  the  Company. 

Conclusion 

Atcon  Holdings  Inc.  management  must  judge  the  cost  of  implementing  controls  that  would 
appropriately  remediate  the  findings  with  the  benefit  that  the  controls  will  achieve.  The 
purpose  of  this  Setter  is  to  provide  you  with  information  on  the  identified  risks  so  that  you  can 
make  appropriate  judgments. 

Often  there  are  practical  ways  for  businesses  such  as  Atcon  Holdings  Inc.  to  improve  their 
financial  reporting  process.  As  your  auditor  and  professional  advisor  it  would  be  a  pleasure  to 
discuss  our  findings  with  you  and  provide  you  with  appropriate  guidance  on  ways  to  improve 
your  controls. 

The  matters  discussed  herein  are  those  that  have  been  noted  as  of  May  7,  2009  and  we  have  not 
updated  our  procedures  regarding  these  matters  to  the  current  date.  In  addition,  this 
communication  is  prepared  solely  for  the  information  of  management  and  is  not  intended  for 
any  other  purposes;  we  accept  no  responsibility  to  a  third  party  who  uses  this  communication 

Thank  you  for  the  opportunity  to  contribute  to  the  success  of  Atcon  Holdings  Inc.  We  look 
forward  to  working  with  you  in  the  future  as  your  auditor  and  advisor. 

Yours  very  truly, 
Grant  Thornton  LLP 


K.M.  Ostridge,  CA 
Partner 

cc        Katrina  Donovan,  CA,  CBV 

VP  Finance  and  Administration 
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From:/ 
De: 


Hon.  Jack  Keir 
Acting  Minister 


Copies 


Sadie  Peron,  John  Watt 


Subject:/ 
Qbjet; 


Atcon  Holdings  Guarantees 


The  loan  guarantees  contemplated  in  my  April  24  ,  2009  offers  to  Atcon  Holdings  Inc.  require  the 
payment  of  guarantee  charges  totaling  $750,000,  due  at  closing. 

In  order  to  enable  the  company  to  engage  a  Management  Consulting  firm  to  undertake  a  comprehensive 
review  of  the  company's  operations,  I  am  prepared  to  reduce  the  first  year's  service  charges  by  the 
amount  of  the  cost  of  the  consultant's  review  and  to  waive  the  requirement  to  pay  such  amount. 

Terms  and  scope  of  the  consulting  review  will  be  mutually  determined  by  Atcon,  BNB,  and  the  Bank  of 
Nova  Scotia. 

The  full  amount  of  the  fees  is  to  be  held  in  trust  by  the  company's  lawyer  with  instructions  to  release  the 
funds  only  to  Atcon  and  the  Consulting  Firm  jointly,  or  to  the  Minister  of  Finance.  Instructions  to  the 
company's  lawyer  to  release  any  or  all  of  the  funds  held  in  trust  will  be  issued  by  the  Deputy  Minister  of 
Business  New  Brunswick. 


Schedule  "C 


Atcon  Construction 


Summary  of  conference  call  with  NWT  government  representatives 


June  23,  2009 


1. 
2. 
3. 
4. 

5. 
6. 

7. 
8. 


The  Bridge  is  in  its  second  season  of  construction,  with  4  of  the  eight  bridge  piers 
built. 

Plan  for  this  summer  is  to  complete  the  remaining  four  piers  in  anticipation  of 
adding  the  superstructure  next  year. 

The  superstructure  design  changes  are  expected  to  be  completed  and  approved  by 
late  fall. 

Atcon  will  be  required  to  provide  a  new  price  for  the  revised  superstructure  work. 
If  the  revised  price  is  unacceptable  to  the  Bridge  Corporation  (and  the  NWT 
Govt.),  Atcon  could  conceivably  lose  the  contract.  However,  that  would  result  in  a 
monetary  settlement  to  Atcon  and  the  release  of  the  Minister's  $13  million 
guarantee. 

The  delay  in  the  approval  of  the  design  is  expected  to  result  in  a  one  year  delay  in 
the  completion  of  the  bridge. 

Atcon  has  four  outstanding  notices  of  default  from  the  Deh  Cho  Bridge 
Corporation.  These  concern  the  failure  to  provide  a  concrete  plant  with  the 
capacity  specified  in  the  contract,  failure  to  provide  adequate  engineering 
oversight,  non-payment  of  sub- contractors,  and  the  work  stoppage. 

Atcon  has  had  serious  conflicts  with  a  major  sub-contractor  which  has  resulted  in 
work  on  the  bridge  being  stopped.  NWT  sees  this  conflict  as  resulting  from  Atcon 
failure  to  pay  $1  million  of  a  $2.5  million  progress  payment  to  the  sub -contractor, 
and  refusing  to  agree  to  a  $2  million  payment  directly  from  the  Deh  Cho  Bridge 
Corporation  to  the  Sub-contractor. 

In  order  to  get  the  work  started,  The  Bridge  Corporation  has  entered  into  a 
temporary  agreement  with  the  sub-contractor  to  do  the  work  directly  for  the 
Corporation  rather  than  as  a  sub-contractor.  This  arrangement  will  affect  only  the 
general  management  of  this  summer's  construction  season  and  the  construction  of 
the  remaining  four  bridge  piers.  Atcon  will  still  provide  the  steel  components  and 
the  work  camps. 
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9.  The  financial  impact  on  Atcon  will  be  a  decrease  in  revenues  of  $  1 5-20  million, 
offset  by  a  corresponding  decrease  in  sub-contractor  costs.  The  net  financial 
impact  is  not  significant. 

At  this  point  in  time.,  it  would  appear  that  the  only  real  impact  on  Atcon  will  be  the 
loss  of  the  mark-up  of  the  sub-contract  work  on  the  bridge  piers  this  summer- 
There  could  be  much  more  serious  issues  later  this  fall  and  next  year  if  Atcon's 
revised  price  for  the  superstructure  is  unacceptable  or  if  Atcon  is  unable  to  make 
peace  with  its  sub-contractors. 

There  was  no  question  that  the  NWT  government  representatives  are  highly 
dissatisfied  with  Atcon 's  performance  as  general  contractor,  and  it  was  implied  that 
the  Deh  Cho  Bridge  Corporation  shares  that  opinion  of  Atcon's  performance. 


June  30,  2009 


The  Bank  of  Nova  Scotia 
1709  Hollis  Street,  4th  floor 
Halifax,  NS 
B3J  2M1 

Attention:  Patricia  Davis,  Senior  Manager 
Dear  Ms.  Davis: 

RE:  Atcon  Holdings  Inc.  (the  "Corporation") 

I  refer  to  my  three  letters  of  offer  to  the  Corporation  dated  24  April  2009,  as  amended  by 
an  amending  letter  dated  June  9,  2009  (the  "Letters  of  Offer")  and  to  the  respective  loan 
guarantees  (the  "Loan  Guarantees")  issued  to  The  Bank  Of  Nova  Scotia  (the  "Bank") 
pursuant  thereto  and  confirm  the  following: 

1.  that  all  requirements  and  preconditions  to  the  unconditional  delivery  of  the 
respective  Loan  Guarantees  to  the  Bank  have  been  satisfied; 

2.  that  the  security  taken  by  the  Bank  in  relation  to  the  respective  Loan  Guarantees  is 
satisfactory  and  meets  the  requirements  of  the  Letters  of  Offer  and  the  Loan 
Guarantees  including,  without  limitation,  the  requirement  to  take  security  over 
Atcon  Group  Inc.'s  assets  in  Sweden  which,  it  is  acknowledged,  has  been  satisfied 
by  the  taking  of  a  pledge  of  the  shares  in  OPI  AB  owned  by  Atcon  Group  Inc.; 

3.  that  the  Bank's  ability  to  enforce  the  Loan  Guarantees  will  not  be  prejudiced  by 
any  unenforceability  or  loss  of  any  security  in  respect  of  the  Loan  Guarantees 
held  from  time  to  time  by  the  Bank  from  the  Corporation  or  any  other  person, 
whether  the  loss  is  due  to  the  means  or  timing  of  any  registration,  disposition  or 
realization  of  any  collateral  that  is  the  subject  of  that  security  or  otherwise. 

Yours  truly, 


Victor  Boudreau 
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CERTIFICATE  Re  PENDING  LITIGATION 


To: 


Minister  of  Business  New  Brunswick  (the  "Minister") 


And  To: 


Bank  of  Nova  Scotia  (the  "Bank") 


From: 


Atcon  Holdings  Inc.  (the  "Borrower") 


And  From:    Atcon  Group  Inc.  (the  "Parent") 


Re: 


Loan  Guarantee  (the  "Guarantee")  dated  June*,  2009 


FOR  GOOD  AND  VALUABLE  CONSIDERATION  (the  receipt  and  sufficiency  of  which  is 
hereby  acknowledged  by  each  of  the  undersigned),  the  undersigned  each  hereby  represents  and 
warrants  to  the  Minister  and  to  the  Bank  that:  (a)  there  are  no  actions,  suits  or  proceedings 
pending  or,  to  its  knowledge  (or  to  the  knowledge  of  any  other  corporation  with  which  it  may  be 
affiliated),  threatened,  against  or  affecting  it  (or  affecting  any  other  corporation  with  which  it 
may  be  affiliated)  or  any  of  its  undertaking,  property  and  assets  (or  the  undertaking,  property  or 
assets  of  any  other  corporation  with  which  it  may  be  affiliated),  at  law,  in  equity  or  before  any 
arbitrator  or  before  or  by  any  governmental  department,  body,  commission,  bureau,  agency  or 
instrumentality,  in  respect  of  which  there  is  a  reasonable  possibility  of  a  determination  adverse  to 
it  (or  any  other  corporation  with  which  it  may  be  affiliated)  and  in  respect  of  which,  if 
determined  adversely,  would  materially  and  adversely  affect  its  business,  operations  or  financial 
condition  (or  that  of  any  other  corporation  with  which  it  may  be  affiliated)  or  its  ability  to 
perform  its  obligations  to  the  Minister  or  to  the  Bank;  and  (b)  neither  the  Borrower  nor  the 
Parent  (nor  any  other  corporation  with  which  it  may  be  affiliated)  is  in  default  with  respect  to 
any  law,  regulation,  order,  writ,  judgment,  injunction  or  award  of  any  government,  commission, 
board,  agency,  court,  arbitrator  or  instrumentality,  default  under  which  would  have  such  a 
material  and  adverse  effect;  provided,  however,  that  the  Borrower  is  aware  of  the  following 
actions,  suits  or  proceedings,  each  of  which  (except  where  otherwise  noted  below)  is  being 
disputed  or  contested  and  an  appropriate  defence,  if  necessary,  filed  in  response  thereto: 

Atcon  Construction  Inc. 

•  Kildair  Service  Ltd.  -  $338, 147.67  -  supply  of  materials  -  Notice  of  Registration  of 
Memorial  of  Judgment  filed  May  22,  2009  (being  paid  from  Trust  during  closing  of 
refinancing) 

•  Atco  Structures  Inc.  -  $17,334.30  -  supply  of  service  -  Notice  of  Civil  Claim  filed  May 
29,  2009  (Canadian  Natural  Resources  Ltd.  "CNRL") 

•  PTI  Premium  Camps  Services  Inc.  -  $650,716.50  -  supply  of  service  -  Statement  of 
Claim  filed  June  3,  2009  (CNRL) 

•  Noralta  Lodge  Ltd.  -  $28 1,454.30  -  supply  of  service  -  Statement  of  Claim  filed  April 


30,  2009  (CNRL) 
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•  Genivar  Consultants  Limited  Partnership  -  $335,464.40  -  Statement  of  Lien  filed  May  6, 
2009 

•  United  Rentals  -  $124,155.30  -  supply  of  service  -  Statement  of  Lien  filed  May  20,  2009 
(CNRL) 

•  United  Rentals  -  $222,944.46  -  supply  of  service  -  Statement  of  Lien  filed  May  20,  2009 
(CNRL) 

•  United  Rentals  -  $47,973 . 32  -  supply  of  service  -  Statement  of  Lien  filed  May  20,  2009  - 
(CNRL) 

•  United  Rentals  -  $28,275.43  -  supply  of  service  -  Statement  of  Lien  filed  May  20,  2009  " 
(CNRL) 

•  Stantec  Consulting  Ltd  -  $131,547.82  -  supply  of  service-  Statement  of  Lien  filed  April 
30,  2009  (CNRL) 

•  Can  -Traffic  Services  Ltd.  -  $2,81 1,739  -  supply  of  material/service  -  Statement  of  Lien 
-  expired 

•  Neutrino  Trucking  Ltd.  -  $2,638,669  -  supply  of  trucking  services  -  Statement  of  Lien  - 
expired 

•  Bruce  Rendell  -  wrongful  dismissal  -  Statement  of  Claim  filed  April  1 7, 2009 

•  Kevin  Pytck  -  wrongful  dismissal  -  Statement  of  Claim  filed  December  23,2008 

•  Jose  Rodriguez  -  wrongful  dismissal  —  Statement  of  Claim  filed  May  8,  2007 

Envirem  Technologies  Inc. 

•  Frederick  Dunster  &  Sons  Ltd.  -  $36,442.50  -  transport  of  compost  -  Notice  of  Action 
with  Statement  of  Claim  filed  June  6,  2009  (this  claim  is  included  in  listing  of  NB 
suppliers  to  be  paid  by  end  of  June  2009) 

•  Canadian  National  Railways  -  $165,169.25  USD  -  disputed  amounts  -  Notice  of  Action 
with  Statement  of  Claim  attached,  Notice  of  Intent  to  Defend,  Statement  of  Defense  filed 
January  19,  2009  on  the  basis  that  no  amount  is  payable  and  the  amounts  claimed  were 
claimed  against  an  insolvent  debtor  in  Maine,  Morse  Bros..  The  action  has  been  stayed 
because  of  the  arbitration. 

Atcon  Industrial  Services  Inc. 


•  Russel  Metals  Inc.  -  $1 14,123.33  -  supply  of  metals  -  Notice  of  Action  with  Statement  of 
Claim  filed  March  26,  2009  (this  claim  is  included  in  listing  of  NB  suppliers  to  be  paid 
by  end  of  June  2009) 

•  Russel  Metals  Inc.  -  $771,753.76  -  supply  of  metals  to  Eastern  Canadian  Structures  then 
to  Scotia  Sheet  Metals  (materials  eventually  supplied  to  expansion  at  fabrication  facility) 
-  Notice  of  Action  with  Statement  of  Claim  filed  March  10,  2009 

•  Rideout  Tool  and  Machine  Inc.  -  $16,536.58  -  supply  of  goods  and  services  -  Notice  of 
Action  with  Statement  of  Claim  filed  May  6,  2009 
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•  Eastern  Fence  Limited  -  $47,220.85  -  supply  of  materials  re  expansion  of  Fabrication 
facility  -  notice  of  Action  with  Statement  of  Claim  dated  February  11,  2009  (this  claim  is 
included  in  listing  of  NB  suppliers  to  be  paid  by  end  of  June  2009) 

Atcon  Plywood  Inc. 

•  Groupe  Savoie  Inc  -  $45,815.19  -  supply  of  wood  -  Notice  of  Action  with  Statement  of 
Claim  filed  January  28,  2009  (this  claim  is  included  on  list  to  be  paid  with  NB  suppliers 


by  end  of  June  2009) 


DATED  at 


,  Province  of  New  Brunswick,  this 


day  of  June,  2009. 


ATCON  HOLDINGS  INC. 


Per: 


c/s 


President  -  Robert  W.  Tozer 


ATCON  GROUP  INC. 


Per: 


c/s 


President  -  Robert  W.  Tozer 
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Working  Capital  Guarantee 


THIS  GUARANTEE  AGREEMENT  made  as  of  this  3^day  of  June,  2009 


BETWEEN: 


HER  MAJESTY  THE  QUEEN  IN  RIGHT  OF 
THE  PROVINCE  OF  NEW  BRUNSWICK,  as 

represented  by  the  Minister  of  Business  New 
Brunswick,  (hereinafter  called  the  "Minister") 

OF  THE  FIRST  PART 

THE  BANK  OF  NOVA  SCOTIA,  a  chartered 
Canadian  bank  under  the  laws  of  Canada, 
(hereinafter  called  the  "Bank") 

OF  THE  SECOND  PART 

ATCON  HOLDINGS  INC.,  body  corporate,  duly 
incorporated  under  and  by  virtue  of  the  laws  of 
New  Brunswick,  (hereinafter  called  the 
"Corporation") 

OF  THE  THIRD  PART 


WHEREAS  the  Bank  has  extended  or  has  agreed  to  extend  to  the 
Corporation  a  term  loan  in  an  amount  of  up  to  $20,000,000.00  (the  "Loan")  to 
assist  the  Corporation  with  working  capital; 


AND: 


AND  WHEREAS  the  principal  amount  under  or  in  respect  of  the  aforesaid 
Loan  is  hereinafter  called  the  "Principal  Sum"; 


AND  WHEREAS  at  the  request  of  the  Corporation,  the  Minister  has 
agreed  to  guarantee  to  the  Bank  the  repayment  of  all  or  a  portion  of  the  Principal 
Sum  in  accordance  with  the  terms  and  conditions  herein  set  forth. 

*-51 
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NOW  THEREFORE  THIS  AGREEMENT  WITNESSETH  that,  in 
consideration  of  the  Minister  giving  the  guarantee  herein  contained,  and  in 
consideration  of  the  sum  of  Ten  Dollars  ($10.00)  paid  by  each  of  the  parties 
hereto  to  the  other  of  them,  the  receipt  whereof  by  each  of  them  is  hereby 
acknowledged,  and  in  consideration  of  the  Bank  agreeing  to  deal  with  or  to 
continue  to  deal  with  the  Corporation  in  the  way  of  its  business  as  a  bank,  and  in 
further  consideration  of  the  mutual  covenants  and  agreements  herein  contained, 
the  parties  hereto  agree  as  follows: 

1 .  The  Minister  hereby  guarantees  to  the  Bank  the  repayment  of  that  portion 
of  the  Principal  Sum  from  time  to  time  which  is  limited  to  the  lesser  of: 

(a)  $20,000,000.00; 

(b)  $20,000,000.00  less  the  amount  that  the  Guarantee  is 
reduced  as  more  particularly  set  forth  hereinbelow; 

(c)  the  amount  of  the  Principal  Sum  outstanding  on  the  Loan 
at  the  time  that  the  Bank  makes  a  demand  for  payment; 
or 

(d)  the  amount  of  the  Principal  Sum  remaining  unpaid  after 
the  Bank  has  realized  on  its  Security. 

This  Guarantee  shall  reduce  by  $5,000,000.00  on  30  June  2012  and  shall 
terminate  on  that  date  in  2013  which  is  four  years  following  the  date  hereof  and 
in  any  event  not  later  than  June  30,  2013,  unless  on  or  before  such  date  a 
request  for  payment  on  the  Guarantee  is  made  by  the  Bank  upon  the  Minister, 
and  shall  be  subject  always  to  the  terms  and  conditions  herein  set  forth.  For 
greater  certainty,  interest  on  the  Loan  is  not  guaranteed. 

2.  As  security  for  the  repayment  or  payment,  when  due,  of  the  Principal 
Sum,  it  is  understood  that  the  Bank  will  hold: 
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(a)  a  first  charge  on  the  Corporation's  inventories  and  accounts 
receivable; 

(b)  an  assignment  of  accounts  receivable  insurance  proceeds; 

(c)  a  charge  on  all     other  assets  both  real  and  personal  and 
wheresoever  situate; 

(d)  an  unlimited  guarantee  from  Atcon  Group  Inc;  and 

(e)  a  guarantee  from  Robert  Tozer  which  guarantee  shall  not  attach  to 
the  guarantor's  principal  residence 

all  in  form  satisfactory  to  the  Minister,  which  security  held  or  to  be  held  by  the 
Bank  under  this  Clause,  together  with  all  other  guarantees  and  other  security  of 
whatsoever  nature  or  kind  from  time  to  time  held  by  the  Bank,  in  whole  or  in  part, 
as  security  for  the  Principal  Sum,  is  hereinafter  collectively  called  the  "Security". 

3.  It  is  agreed  and  understood  that  in  the  event  Bank  demands  full  payment 
of  the  Loan  from  the  Corporation,  and  provided  that  no  repayment  of  the  Loan 
has  been  made  by  the  Corporation  within  10  days  of  the  demand  or  within  such 
longer  period  of  time  as  the  Bank,  in  its  discretion,  may  determine  to  be 
reasonable,  Bank  shall,  forthwith  thereafter,  notify  the  Minister  of  such  demand 
and  commence  using  ail  commercially  reasonable  efforts  to  realize  and/or  collect 
on  the  Security,  and  shall  apply  all  proceeds  arising  from  such  realization  and/or 
collection  of  the  Security  in  the  following  manner  and  order: 

(a)  firstly,  against  the  costs  and  expenses  necessarily 
and  reasonably  incurred  by  Bank  to  realize  on  the 
Security,  and 

(b)  secondly,  against  indebtedness  of  the  Corporation  to 
the  Bank  other  than  the  Loan;  and 

(c)  thirdly,  against  the  guaranteed  Loan. 
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Notwithstanding  the  foregoing,  at  any  time  after  the  commencement  of 
realization  efforts  by  the  Bank,  the  Bank  may  demand  payment  from  the  Minister 
and  the  Minister  shall  within  15  working  days  make  such  payment.  The  Bank 
shall  complete  its  realization  on  Security  and  assign  any  remaining  Security  to 
the  Minister.  In  the  event  that  the  Bank's  realization  efforts  result  in  full 
repayment  of  the  Corporation's  Indebtedness  other  than  the  Loan  and  there  are 
additional  amounts  that  would,  in  the  ordinary  course,  be  applied  against  the 
guaranteed  Loan,  then  in  such  event  the  Bank  shall  be  required  to  account  for 
these  amounts  and  reimburse  the  Minister  for  the  payment  referred  to 
hereinabove  to  the  extent  of  the  amounts  so  realized. 

4.  Any  payment  made  or  to  be  made  by  the  Minister  hereunder  shall  be 
applied  against  the  balance  of  the  Principal  Sum  existing  at  the  time  of  demand 
that  remains  outstanding  and  unpaid  at  the  date  of  such  payment. 

5.  The  Bank  shall  furnish  to  the  Minister  a  report  indicating  the  amount  of  the 
Loan  annually  during  the  term  of  the  Guarantee;  provided  always  that  the  failure 
of  the  Bank  to  comply  with  this  Clause  shall  not  be  grounds  for  invalidating  the 
Guarantee  unless  written  notice  of  such  failure  shall  have  been  given  by  the 
Minister  to  the  Bank  and  the  Bank  within  ten  (10)  days  of  the  giving  of  such 
notice  has  not  remedied  such  default. 

6.  Subject  to  Clause  5  hereof,  the  Guarantee  and  the  obligations  and  liability 
of  the  Minister  under  the  Guarantee  shall  be  conditional  upon  the  Bank 
complying  fully  with  each  of  its  obligations  under  this  Agreement.  The  failure  of 
the  Corporation  to  comply  with  its  obligations  under  this  Agreement  shall  not 
invalidate  the  Guarantee. 

7.  The  Bank  shall  not  at  any  time  while  the  Loan,  or  any  part  thereof, 
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remains  outstanding  and  unpaid  release  or  discharge  the  Security,  or  any  part 
thereof,  that  the  Bank  holds  without  the  prior  written  consent  of  the  Minister  or  of 
an  agent  or  representative  of  the  Minister. 

8.  The  Corporation  agrees  to  immediately  reimburse  to  the  Minister  all 
amounts  paid  or  payable  by  the  Minister  to  the  Bank  under  or  in  respect  of  the 
Guarantee,  together  with  interest  on  such  amounts  from  and  after  the  date  the 
Minister  makes  payment  thereof  to  the  Bank  at  the  rate  of  four  and  six  tenths 
percent  (46/10%)  per  annum,  calculated  half-yearly,  not  in  advance,  until  paid, 
with  interest  on  overdue  interest  at  the  said  rate. 

9.  The  Corporation  does  hereby  covenant  and  agree  with  the  Minister  to 
observe,  perform  and  satisfy  each  and  every  of  those  terms,  conditions 
undertakings,  agreements,  restrictions,  requirements,  duties  and  obligations  on 
the  Corporation's  part  to  be  observed,  performed  or  satisfied  that  are  set  forth, 
contained  or  referred  to  in  those  certain  letters  from  the  Minister  addressed  to 
the  Corporation,  dated  the  24th  day  of  April  2009  and  the  9th  day  of  June  2009 
copies  of  which  letters  (hereinafter  called  the  "Letters  of  Offer")  are  attached 
hereto  as  Schedule  "A".  The  failure  of  the  Corporation  to  comply  with  its 
obligations  under  this  Agreement,  including  the  Letters  of  Offer,  shall  not 
invalidate  the  Guarantee  and  the  Minister's  obligations  to  the  Bank  thereunder. 

10.  Ail  notices,  demands,  reports  and  other  documents  required,  mentioned, 
permitted  or  contemplated  under  this  Agreement  shall  be  sufficiently  given, 
made  or  received  if  in  writing  and  served  personally,  or  if  mailed  postage  prepaid 
by  registered  mail  at  any  post  office  in  Canada  or  sent  by  facsimile,  at  the 
address  shown  below  or  at  such  other  address  or  addresses  as  the  party  or 
parties  to  whom  such  notice,  demand,  report  or  other  document  is  directed  shall 
have  last  notified  the  party  or  parties  giving  the  writing  or  document,  in 
accordance  with  the  provisions  of  this  Clause: 
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(a)  if  directed  to  the  Minister,  to: 

Minister  of  Business  New  Brunswick 
P.  O.  Box  6000 
Fredericton,  N.B.  E3B  5H1 

(b)  if  directed  to  the  Bank,  to: 

The  Bank  of  Nova  Scotia 

Attention:  Patricia  Davis,  Senior  Manager 

1709  Hollis  Street,  4th  Floor 

Halifax,  NS  B3J  2M1 

Telephone:  902-420-6167  Fax:  902-425-8100 

(c)  if  directed  to  the  Corporation,  to: 

.  Robert  Tozer,  President 
626  Newcastle  Blvd. 
Miramichi,  N.B.  E1V2L3 

and  any  such  notice,  demand,  report  or  other  document  mailed  as  aforesaid 
shall  be  deemed  to  have  been  given,  made  or  received  by  the  party  to  whom  it  is 
directed  on  the  third  (3rd)  business  day  following  the  mailing  thereof,  or  if  sent  or 
transmitted  by  facsimile  shall  be  deemed  to  have  been  given,  made  or  received 
by  the  party  to  whom  it  is  directed  on  the  next  business  day  following  the  day  of 
sending  or  transmission. 

11.  It  is  agreed  and  understood  that  in  the  event  of  any  discrepancy  or  conflict 
between  the  provisions  of  this  Agreement  (without  reference  to  Schedule  "A" 
hereto  annexed)  and  the  provisions  of  the  Letters  of  Offer,  the  provisions  of  this 
Agreement  (without  reference  to  the  said  Schedule  "A")  shall  prevail. 

12.  This  Agreement,  the  Guarantee  and  the  rights  and  obligations  of  the 
parties  hereunder  are  not  assignable. 
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13.  No  amendment,  supplement  or  waiver  of  any  provision  of  this  Agreement 
or  any  other  agreements  provided  for  or  contemplated,  nor  any  consent  to  any 
departure  by  the  Corporation,  shall  in  any  event  be  effective  unless  it  shall  be  in 
writing  and  signed  by  the  Minister  and  the  Bank  and  then  the  waiver  or  consent 
shall  be  effective  only  in  the  specific  instance  for  the  specific  purpose  for  which  it 
has  been  given. 

14.  This  Agreement  shall  be  construed  in  accordance  with  the  laws  of  the 
Province  of  New  Brunswick. 

1 5.  This  Agreement  may  be  executed  by  the  Parties  in  counterparts  each  of 
which  when  so  executed  and  delivered  shall  be  an  original,  but  all  such 
counterparts  shall  together  constitute  one  and  the  same  instrument. 

THIS  AGREEMENT  shall  extend  to  and  enure  to  the  benefit  of  and  be 
binding  upon  the  Bank,  the  Minister  and  the  Corporation,  and  the  respective 
successors  and  assigns  of  the  Bank  and  the  Minister  and  the  Corporation. 

IN  WITNESS  WHEREOF  the  Parties  hereto  have  caused  these  presents 
to  be  duly  executed  by  their  proper  signing  officers  in  that  behalf  as  of  the  day 
and  year  first  above  written. 

SIGNED,  SEALED  AND  DELIVERED  )  HER  MAJESTY  THE  QUEEN  IN 
in  the  presence  of :  )  RIGHT  OF  THE  PROVINCE  OF 


NEW  BRUNSWICK,  as 
represented  by  the  Minister  of 
Business  New  Brunswick 


per:  Victor  Boudreau 
Minister  of  Business  New  Brunswick 


THE  BANK  OF  NOVA  SCOTIA 


per:  Pf*nD<*ifc 


Li, 


per:  etiao  Pivtt- 


ATCON  HOLDINGS  INC. 


Per:  Robert  Tozer,  President 


THE  BANK  OF  NOVA  SCOTIA 


per: 


per: 
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PROVINCE  OF  NEW  BRUNSWICK 
COUNTY  OF  YORK 


£ctij.lrti--*L*r*         of  the  City  of  Fredericton,  in  the 


County  of  York  and  Province  of  New  Brunswick,  MAKE  OATH  AND  SAY: 

1.  I  am  an  Executive  Secretary  with  the  Department  of  Business  New 
Brunswick,  and  have  a  personal  knowledge  of  the  matter  and  things  herein 
deposed  to. 

2.  The  within  Instrument  was  executed  by  the  Honourable  Victor  Boudreau, 
Minister  of  Business  New  Brunswick,  of  the  Province  of  New  Brunswick;  that  the 
signature  of  Victor  Boudreau  set  and  subscribed  to  the  said  Instrument  as  that  of 
the  Minister  of  Business  New  Brunswick  is  the  signature  of  the  said  Victor 
Boudreau  and  was  subscribed  thereto  in  my  presence. 

SWORN  TO  at  the  ) 
City  of  Fredericton  in  the  ) 


of  June  2009 


County  of  York  and  Province  of 
New  Brunswick  this  ~±ot£. day 


BEFORE  ME: 


A  Commissioner  of  Oaths 
Being  A  Soi/citor 
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I,   ,  of  the  ,  of  ,  in 

the  County  of  in  the  Province  of  ,  MAKE 

OATH  AND  SAY: 


1 .  That  I  am  the  of  The  Bank  of  Nova  Scotia  ("the  Bank") 

and  have  a  personal  knowledge  of  the  matters  and  things  herein  deposed  to  and 
have  authority  to  make  this  Affidavit  on  behalf  of  the  Bank. 

2.  That  the  is  the  authorized  signing  officer  to  execute 

documents  in  the  name  and  on  behalf  of  the  said  Bank. 

3.  That  the  signature   "  "  affixed  to  the 

foregoing  document  is  my  signature  and  is  in  the  proper  handwriting  of  me  this 
deponent  as  of  the  said  Bank. 

4.  That  the  Seal  affixed  to  the  said  document  is  the  corporate  seal  of  the 
Bank,  and  was  so  affixed  by  order  of  the  said  Bank  for  the  purposes  of  the 
execution  of  the  said  document. 

5.  This  document  was  so  executed  by  the  Bank  as  of  the  day  of 

 ,  2009  as  and  for  its  act  and  deed  for  the  uses  and  purposes 

therein  expressed  and  contained. 

SWORN  TO  at  the  of  ) 

in  the  County  of  ,  and  ) 

in  the  Province  of  ,  ) 

this  day  of  2009,  ) 

BEFORE  ME:  ) 


Commissioner  of  Oaths, 
being  a  Solicitor 


PROVINCE  OF  NEW  BRUNSWICK 
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COUNTY  OF 


I,  Robert  Tozer,  of  the  City  of  Miramichf,  in  the  County  of  Northumberland, 
in  the  Province  of  New  Brunswick,  MAKE  OATH  AND  SAY: 

1.  That  I  am  the  President  of  ATCON  HOLDINGS  INC.  ("the  Corporation") 
and  have  a  personal  knowledge  of  the  matters  and  things  herein  deposed  to  and 
have  authority  to  make  this  Affidavit  on  behalf  of  the  Corporation. 

2.  That  the  President  is  the  authorized  signing  officer  to  execute  documents 
in  the  name  and  on  behalf  of  the  said  Corporation. 

3.  That  the  signature  "Robert  Tozer"  affixed  to  the  foregoing  document  is  my 
signature  and  is  in  the  proper  handwriting  of  me  this  deponent  as  the  President 
of  the  said  Corporation. 

4.  That  the  Seal  affixed  to  the  said  document  is  the  corporate  seal  of  the 
Corporation,  and  was  so  affixed  by  order  of  the  said  Corporation  for  the 
purposes  of  the  execution  of  the  said  document. 

5.  This  document  was  so  executed  by  the  Corporation  as  of  the  ^6  day  of 
~\u  /u      .  2009  as  and  for  its  act  and  deed  for  the  uses  and  purposes 

therein  expressed  and  contained. 


SWORN  TO  at  the  City  of  MiramfchI, 
in  the  County  of  Northumberland, 
in  the  Province  of  New  Brunswick 
this  3o„ day  of    IT^^  .  2009, 


Brunswick 

CANADA 


April  24,  2009 


Atcon  Holdings  Inc. 
626  Newcastle  Blvd. 
Miramichi,NB  E1V2L3 

Attention:  Mr.  Robert  Tozer,  President 

Dear  Mr.  Tozer; 

Subject:  Minister  of  Business  New  Brunswick  ("Minister")  -  Financial  Assistance 

Please  be  advised  that  your  request  for  financial  assistance  has  been  assessed  and  approval  has 
been  given  to  provide  a  loan  guarantee  ("Guarantee")  to  Atcon  Holdings  Inc.  (hereinafter 
referred  to  as  "Company"  or  "Atcon")  in  an  amount  of  up  to  $20,000,000  relating  to  a  working 
capital  term  loan  of  up  to  $20,000,000  ("Loan")  provided  or  to  be  provided  by  a  Canadian 
financial  institution  ("Bank").  This  offer  of  guarantee  is  in  respect  of  your  business  activities 
headquartered  in  Miramichi,  New  Brunswick.  This  offer  is  in  replacement  of  and  not  in  addition 
to  an  offer  dated  March  27,  2009  relating  to  a  guarantee  of  a  portion  on  a  revolving  operating 
loan  and  renders  that  previous  offer  null  and  void. 

The  liability  of  the  Minister  under  the  Guarantee  shall  be  limited  to  the  lesser  of: 

a)  $20,000,000; 

b)  the  principal  balance  of  the  Loan  at  the  time  the  Bank  makes  a  demand  for  payment 
of  the  Loan;  and 

c)  the  principal  balance  of  the  Loan  remaining  unpaid  after  the  Bank  has  realized  on  its 
security  as  set  forth  hereinafter. 

Interest  on  or  with  respect  to  the  Loan  is  not  guaranteed. 

Term  and  Repayment: 

The  Guarantee  shall  reduce  by  $5,000,000  on  June  30 1,1  2012,  and  shall  terminate  not  later  than 
the  30th  day  of  June,  2013. 


Minister/Ministre 
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Security  and  Documentation: 

As  security  for  the  Guarantee,  the  Company  shall  provide  the  Minister  with  an  agreement  by  the 
Bank  receiving  the  Guarantee  to  hold,  and  during  the  continuance  of  the  Guarantee  continue  to 
hold,  firstly  for  its  own  account  and  secondly  for  the  account  of  the  Minister: 

a)  a  first  charge  on  the  Company's  inventories  and  accounts  receivable; 

b)  an  assignment  of  any  and  all  accounts  receivable  insurance  proceeds; 

c)  a  charge  on  all  other  assets  and  undertakings  of  the  Company; 

d)  a  Subordination  Agreement  and  Agreement  of  Postponement  of  Claim  on  all 
shareholders'  loans. 

e)  a  guarantee  from  Atcon  Group  Inc.;  and 

f)  a  guarantee  from  Robert  Tozer  applicable  to  the  Guaranteed  Loan,  which  guarantee 
shall  not  attach  to  the  guarantor's  principal  residence. 

In  addition,  the  Company  shall  provide  Indemnity  Agreements  to  the  Minister,  in  a  form 
satisfactory  to  the  Minister  from  the  Company  and  each  of  the  shareholders. 

It  is  a  condition  of  the  Minister  that  the  above-noted  security,  together  with  all  other  security 
held  or  to  be  held  as  security  for  the  Loan  must  be  realized  upon  by  the  Bank  prior  to  any 
payment  by  the  Minister  under  the  Guarantee. 

In  the  event  that  the  Bank  makes  a  demand  for  payment  of  the  Loan,  the  proceeds  of  the 
realization  of  the  security  shall  be  applied  as  follows: 

1)  firstly  against  costs  and  expenses,  including  interest; 

2)  secondly  against  the  indebtedness  of  the  Company  to  the  Bank  other  than  the  Guaranteed 
Loan  ; and 

3)  thirdly  against  the  Guaranteed  Loan. 

Notwithstanding  the  foregoing,  the  Bank  may,  following  a  demand  for  payment  of  all 
indebtedness  of  the  Company  to  the  Bank,  including  the  Loan,  request  payment  from  the 
Minister  of  the  amount  of  the  Guarantee.  In  the  event  of  such  a  request,  the  Minister  shall  make 
payment  within  15  working  days  and  the  Bank  shall,  following  realizing  upon  the  Security  to 
satisfy  the  Bank's  outstanding  loans,  assign  the  remaining  security  to  the  Minister. 

The  Guarantee  shall  be  issued  to  the  Bank  at  such  time  as  the  required  legal  agreements  have 
been  executed  by  all  parties,  the  Minister  has  received  satisfactory  legal  opinions  with  respect  to 
the  agreements,  and  the  Company  has  met  all  of  the  prior  conditions  of  this  offer. 
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Prior  Conditions: 

Prior  to  the  issuance  of  the  Guarantee,  the  Company  shall  provide  the  Minister  with: 

fi)  an  undertaking  that  the  guaranteed  Loan  will  be  used  for  the  working  capital 
requirements  of  the  Company  and  for  no  other  purpose; 

b)  an  agreement  by  the  Company  that  in  the  event  of  any  payment  being  made  by  the 
Minister  under  the  Guarantee,  the  amount  so  paid  shall  become  an  obligation  of  Atcon 
Holdings  Inc.  to  be  repaid  upon  demand; 

c)  evidence  that  the  Company  is  in  compliance  with  environmental  regulations  and  that  any 
applicable  property  tax  payments  are  current; 

d)  payment  to  the  Minister  of  a  guarantee  charge  of  1.5  percent  of  the  amount  of  the 
Minister's  maximum  liability  under  the  Guarantee  concurrently  with  the  issuance  of  the 
Guarantee  and  annually  thereafter  on  the  anniversary  dates  of  the  issuance  of  the 
Guarantee; 

e)  an  undertaking  that  Atcon  shall,  within  90  days  of  the  acceptance  of  this  offer,  arrange  an 
External  Board  of  Directors  or  Advisory  Board  acceptable  to  the  Minister  which  shall 
include  not  less  than  one  member  appointed  by  the  Minister,  with  the  frequency  of 
meetings  to  be  held  being  satisfactory  to  the  Minister; 

f)  evidence  that  Atcon  has  completed  an  external-  review  by  a  firm  satisfactory  to  the 
Minister  of  the  Company's  assets  (including  receivables,  inventories,  and  "other  current 
assets")  indicating  results  satisfactory  to  the  Minister; 

g)  evidence  that  Atcon  has  made  such  administrative  changes  as  are  necessary  to  ensure  that 
any  contracts  in  excess  of  $5,000,000  are  reviewed  by  the  Advisory  Board  prior  to 
acceptance,  and  that  the  Vice  President  of  Finance  recommends  acceptance  of  the 
contract  based  on  anticipated  profit  margin  and  the  availability  of  the  working  capital 
required  to  undertake  the  contract; 

h)  an  undertaking  to  sell  or  otherwise  monetize  the  highway  maintenance  contract  not  later 
than  September  30,  2009,  with  all  proceeds  being  applied  to  the  Minister's  guaranteed 
loans; 

i)  an  undertaking  to  sell  or  otherwise  monetize  the  Swedish  assets  as  quickly  as  possible, 
but  in  no  event  later  than  July  31,  2010,  with  all  proceeds  being  applied  to  the  Minister's 
guaranteed  loans.  The  Minister  is  to  be  provided  with  monthly  progress  reports  from  the 
firm  which  has  been  engaged  to  sell  the  assets,  and  the  company  shall  undertake  not  to 
reject  any  offer  of  $18  million  or  more; 
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j)  an  agreement  from  Atcon  Group  to  acknowledge  that,  while  Atcon  Construction  Inc.  may 
bid  on  PNB  contracts  during  the  duration  of  the  guarantee(s),  those  bids  will  be 
disqualified  if  there  is  a  bid  from  another  NB  company.  Additionally,  Atcon  Construction 
Inc.  shall  agree  not  to  seek  or  accept  sub-contracts  on  projects  funded  by  PNB,  save  and 
excepting  the  supply  of  aggregate  and  asphalt  in  volumes  not  to  exceed  the  volumes  sold 
during  the  company's  previous  fiscal  year; 

k)  a  resolution  plan  acceptable  to  the  Minister  with  respect  to  all  outstanding  payables  owed 
to  New  Brunswick  companies  and  the  Province  of  New  Brunswick;  and 

1)   evidence  satisfactory  to  the  Minister  that  the  Bank  of  Nova  Scotia  will  maintain  the 
existing  $40,000,000  revolving  credit  facility  under  existing  terms  and  conditions. 

Restrictions: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  shall  not,  without  the  prior  written 
approval  of  the  Minister  or  the  Minister's  representative: 

a)  make  or  incur  commitments  for  capital  expenditures  in  excess  of  $1,000,000  in  any  fiscal 
year  whether  by  purchase  or  lease; 

b)  declare  or  pay  dividends  on  its  capital  stock,  redeem  any  preferred  or  common  shares, 
pay  any  management  fees  or  bonuses,  repay  any  shareholders'  loans  or  pay  interest  on 
same,  make  any  inter  company  loans  or  repayment  of  same  except  in  the  normal  course 
of  business,  nor  make  loans  to,  investments  in  or  guarantees  on  behalf  of  others; 

c)  permit  any  transactions  between  the  Company  and  affiliates  of  the  Company  unless  such 
transactions  are  at  fair  market  value  and  the  Minister  or  a  representative  of  the  Minister  is 
accorded  the  opportunity  to  review  the  financial  records  of  the  companies  involved  upon 
request; 

d)  sell  or  encumber  assets  in  excess  of  $500,000  annually  except  in  the  ordinary  course  of 
business; 

e)  allow  a  change  in  ownership  of  the  controlling  shares  of  the  Company;  nor 

f)  engage  the  services  of  any  consultant  or  consulting  firm  not  at  arm's  length  with  the 
Company. 

Compliance: 


As  long  as  any  amount  of  the  Guarantee  is  outstanding,  the  Company  shall  comply  with  all  of  the 
terms  and  conditions  of  the  assistance  and  in  addition  shall  provide  the  information  requested 
and  otherwise  comply  with  the  requirements  contained  in  Schedule  "A"  to  this  letter. 
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Other  Requirements: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  agrees,  unless  otherwise  approved  by  the 
Minister  or  the  Minister's  representative,  to: 

a)  be  permitted  to  repay  the  guaranteed  Loan  in  whole  or  in  part  at  any  time  without  penalty 
from  the  Minister; 

b)  maintain  fire  insurance  in  an  amount  no  less  than  80  percent  of  replacement  value  or  80 
percent  of  the  cash  value  of  the  Company's  assets  as  reasonably  determined  by  the 
Company,  or  an  amount  satisfactory  to  the  Minister  or  the  Minister's  representative; 

c)  allow  a  nominee  of  the  Minister  to  attend  any  and  all  meetings  of  the  Company's  Board 
of  Directors  or  Advisory  Board  should  the  Minister  so  request,  such  nominee  to  act  in  an 
advisory  capacity  only,  without  voting  privileges,  but  entitled  to  all  notices  of  meetings 
of  the  Board; 

d)  pay  and  satisfy  all  taxes,  rates,  and  public  charges,  due  or  falling  due  with  respect  to  the 
Company  and  operate  the  business  in  a  good  and  businesslike  manner; 

e)  pay  within  30  days  of  receipt  of  an  invoice  from  the  Minister  all  costs,  charges  and 
expenses  incurred  by  the  Minister  in  association  with  preparation,  execution,  filing  of 
documents,  protection  of  security,  searching  of  titles,  together  with  interest  thereon  for 
past  due  amounts  at  the  rate  of  10.69  percent  per  annum  until  so  repaid; 

f)  where  possible  in  terms  of  cost,  quality  and  availability,  review  and  consider  the  use  of 
New  Brunswick  goods  and  services  in  relation  to  this  project; 

g)  make  all  reasonable  efforts  to  ensure  that  employees  of  the  Company  are  provided  the 
opportunity  to  upgrade  skills  through  training  or  education; 

h)  meet  all  federal  and  provincial  environmental  regulations; 

i)  adhere  to  generally  accepted  accounting  principles  (GAAP)  in  any  financial  reporting  to 
the  Minister;  and 

j)  pay  an  annual  charge  of  1.5  percent  of  the  Minister's  maximum  liability  under  the 
Guarantee  concurrent  with  the  issuance  of  the  Guarantee  and  annually  thereafter  on  the 
anniversary  dates  of  the  issuance  of  the  Guarantee. 

Issuance  of  the  Guarantee: 


The  Guarantee  offered  herein  shall  not  be  issued  until  all  terms  and  conditions  identified  herein, 
together  with  such  other  terms  and  conditions  as  may  be  specified  by  the  Minister,  have  been 
embodied  in  formal  agreements  and  security  documents  satisfactory  to  the  Minister, 
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Required  Information: 


Mr,  John  Watt  of  the  Business  Financial  Support  Division  of  the  Department  of  Business  New 
Brunswick  will  be  responsible  for  the  formal  documentation  and  in  order  that  we  may  proceed 
with  this  documentation,  the  following  items  should  be  submitted  to  the  Department: 

a)  a  certified  copy  of  the  Articles  of  Incorporation  and  Articles  of  Amendment  of  the 
Company  and  any  corporate  shareholder; 

b)  a  certified  copy  of  the  Company's  Borrowing  By-Law  and  the  by-law  respecting  signing 
officers; 

c)  a  Certificate  of  Incumbency  of  the  officers  of  the  Corporation  indicating  those  who  will 
be  signing  the  documents; 


d)  the  name  and  address  of  the  Company's  solicitor; 

e)  a  list  of  all  existing  shareholders  and  their  number  of  shares; 

f)  a  list  of  all  existing  shareholder  loans;  and 


g)  a  statement  of  any  outstanding  or  pending  legal  actions  against  the  Company  or  any  of  its 
shareholders,  and  the  current  status  of  any  such  actions. 

If,  in  the  opinion  of  the  Minister,  the  Company's  situation  changes  in  a  materially  adverse 
manner  or  the  Company  is  unable  to  fulfill  the  Prior  Conditions  of  this  offer  within  90  days  of 
the  date  of  acceptance  of  this  offer,  the  offer  may  be  withdrawn. 

Would  you  please  sign  and  return  the  attached  copy  of  this  letter  where  indicated  below  to 
signify  your  agreement  with  the  terms  and  conditions  herein.  Please  note  that,  if  the  offer  is  not 
accepted  within  30  days  of  the  date  of  this  letter,  it  will  expire  and  any  form  of  conditional 
acceptance  will  render  this  offer  null  and  void. 


Yours  truly, 


Schedule  A 
Atcon  Holdings  Inc. 

Account  Monitoring  Plan 

Submit  to  the  Minister  annually,  budgets  and  cash  flow  projections  no  later  than  the  end  of 
the  prior  fiscal  year. 

Provide  the  Minister  with  the  audited  annual  financial  statements  of  the  Company  within  120 
days  of  the  close  of  its  financial  year,  and  such  other  statements  as  the  Minister  may  from 
time  to  time  require. 

Provide  the  Minister  with  a  copy  of  the  auditor's  management  letter  and  the  response  to  that 
letter. 

Provide  the  Minister  with  the  Company's  quarterly  financial  statements  with  comparison  to 
budget,  including  profit  and  loss  statements  and  balance  sheets,  all  in  formats  satisfactory  to 
the  Minister,  30  days  after  each  quarter  end. 

Provide  the  Minister  with  reports  on  orders  booked,  sales  levels  and  employment  levels, 
should  the  Minister  so  request. 

Allow  a  representative  of  the  Minister  access  to  all  the  facilities  of  the  Company  and  the 
books  and  records  of  the  Company. 


New*^c!%>Nouveau 

runswic 

CANADA 


June  9, 2009 


Atcon  Holdings  Inc. 
626  Newcastle  Blvd. 
Miramichi,NB  E1V2L3 

Attention:  Mr.  Robert  Tozer,  President 
Dear  Mr.  Tozer: 

Subject:  Minister  of  Business  New  Brunswick  ("Minister")  -  Financial  Assistance 

I  refer  herein  to  three  letters  of  offer  dated  April  24,  2009  regarding  loan  guarantees  in  the 
amounts  of  $10,000,000,  $20,000,000  and  $20,000,000. 

The  Prior  Conditions  contained  in  those  letters  are  hereby  amended  as  follows: 

1)  by  deleting  clause  j)  and  replacing  it  with  a  revised  clause  j)  to  read: 

"An  agreement  from  Atcon  Group  Inc.  that  Atcon  companies  engaged  in  the  construction  sector 
(as  hereinafter  defined)  may  bid  on  PNB  funded  contracts  excluding  P3  projects  while  the 
financial  assistance  by  way  of  loan  guarantee(s)  is  in  effect  but  that  upon  notification  by  PNB  of 
a  competitive  bid  from  another  New  Brunswick  company,  the  Atcon  company  shall  withdraw  its 
bid  and  remove  itself  from  consideration  for  participation  or  other  involvement  in  the  project  in 
question.  This  restriction  and  undertaking  shall  apply  to  contracts  in  which  the  Atcon  company 
is  a  prime  contractor  or  sub  contractor  but  does  not  apply  to  contracts  for  the  supply  of  aggregate 
and  asphalt  so  long  as  the  quantities  and  volumes  do  not  exceed  the  quantities  and  volumes  sold 
during  that  company's  2009  fiscal  year. 

Atcon  Group  Inc.  further  acknowledges  that  while  Brunway  Group  or  other  joint  venture 
involving  Atcon  companies  may  bid  on  P3  projects  in  New  Brunswick,  Atcon  companies  shall 
not  perform  construction  sector  work  under  the  P3  project  contract(s)  without  the  express  written 
consent  of  the  Minister  or  the  Minister's  representative. 
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"Atcon  companies"  includes  any  company,  limited  partnership,  partnership  or  trust  in  which 
Atcon  Group  Inc.,  Atcon  Holdings  Inc.  or  Robert  Tozer  holds  an  equity  position,  has  a 
contractual  right  to  obtain  an  equity  position  or  holds  any  beneficial  right  or  interest  whatsoever. 
"Construction  sector"  includes,  but  is  not  limited  to,  highway  construction  and  paving." 

Would  you  please  sign  and  return  the  attached  copy  of  this  letter  where  indicated  below  to 
signify  your  agreement  with  the  terms  and  conditions  herein.  Please  note  that,  if  the  offer  is  not 
accepted  within  30  days  of  the  date  of  this  letter,  it  will  expire  and  any  form  of  conditional 
acceptance  will  render  this  offer  null  and  void. 


Yours  truly, 


day  of 


-J  v  ,\/  £ 


,2009 


fob  fl'V-t 


Subordinated  Debt  Guarantee 


THIS  GUARANTEE  AGREEMENT  made  as  of  this  ^0  day  of  June,  2009. 


BETWEEN:  HER  MAJESTY  THE  QUEEN  IN  RIGHT  OF 

THE  PROVINCE  OF  NEW  BRUNSWICK,  as 

represented  by  the  Minister  of  Business  New 
Brunswick,  {hereinafter  called  the  "Minister") 

OF  THE  FIRST  PART 

AND:  THE  BANK  OF  NOVA  SCOTIA,  a  chartered 

Canadian  bank  under  the  laws  of  Canada, 
(hereinafter  called  the  "Bank") 

OF  THE  SECOND  PART 

AND:  ATCON  HOLDINGS  INC,  body  corporate,  duly 

incorporated  under  and  by  virtue  of  the  laws  of 
New  Brunswick,  (hereinafter  called  the 
"Corporation") 

OF  THE  THIRD  PART 

WHEREAS  the  Bank  has  extended  or  has  agreed  to  extend  to  the 
Corporation  a  loan  in  an  amount  of  up  to  $20,000,000.00  (the  "Loan")  to  assist 
the  Corporation  with  the  repayment  of  existing  subordinated  debt; 

AND  WHEREAS  the  principal  amount  under  or  in  respect  of  the  aforesaid 
Loan  is  hereinafter  called  the  "Principal  Sum"; 

AND  WHEREAS  at  the  request  of  the  Corporation,  the  Minister  has 
agreed  to  guarantee  to  the  Bank  the  repayment  of  all  or  a  portion  of  the  Principa! 
Sum  in  accordance  with  the  terms  and  conditions  herein  set  forth. 
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NOW  THEREFORE  THIS  AGREEMENT  WITNESSETH  that,  in 
consideration  of  the  Minister  giving  the  guarantee  herein  contained,  and  in 
consideration  of  the  sum  of  Ten  Dollars  ($10.00)  paid  by  each  of  the  parties 
hereto  to  the  other  of  them,  the  receipt  whereof  by  each  of  them  is  hereby 
acknowledged,  and  in  consideration  of  the  Bank  agreeing  to  deal  with  or  to 
continue  to  deal  with  the  Corporation  in  the  way  of  its  business  as  a  bank,  and  in 
further  consideration  of  the  mutual  covenants  and  agreements  herein  contained, 
the  parties  hereto  agree  as  follows: 

1 .  The  Minister  hereby  guarantees  to  the  Bank  the  repayment  of  that  portion 
of  the  Principal  Sum  from  time  to  time  which  is  limited  to  the  lesser  of: 

(a)  $20,000,000.00; 

(b)  $20,000,000.00  less  the  amount  of  principal  repayments 
made  to  the  Bank  to  be  applied  to  the  reduction  of  the 
Principal  Sum;  or 

(c)  the  amount  of  the  Principal  Sum  outstanding  on  the  Loan 
at  the  time  that  the  Bank  makes  a  demand  for  payment. 

This  Guarantee  shall  terminate  on  31  July  2010  unless  on  or  before  such  date  a 
request  for  payment  on  the  Guarantee  is  made  by  the  Bank  upon  the  Minister, 
and  shall  be  subject  always  to  the  terms  and  conditions  herein  set  forth.  For 
greater  certainty,  interest  on  the  Loan  is  not  guaranteed. 

2.  As  security  for  the  repayment  or  payment,  when  due,  of  the  Principal 
Sum,  it  is  understood  that  the  Bank  will  hold  and  during  the  continuance  of  the 
Guarantee  shall  continue  to  hold  security  in  form  and  substance  substantially  the 
same  as  that  held  by  the  subordinated  debt  lenders  whose  loans  are  being 
repaid  by  the  Loan.  Notwithstanding  the  generality  of  the  foregoing,  the  Bank 
shall  hold  a  first  charge  security  position  over  Atcon  Group  Inc.'s  assets  in 
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Sweden  and  its  interest  in  the  Brunway  highway  maintenance  contract.  The 
Bank  shall  also  obtain  a  guarantee  from  Atcon  Group  Inc.  and  a  guarantee  from 
Robert  Tozer  (which  guarantee  shall  not  attach  to  the  guarantor's  principal 
residence),  all  in  form  satisfactory  to  the  Minister,  which  security  held  or  to  be 
held  by  the  Bank  under  this  Clause,  together  with  all  other  guarantees  and  other 
security  of  whatsoever  nature  or  kind  from  time  to  time  held  by  the  Bank,  in 
whole  or  in  part,  as  security  for  the  Principal  Sum,  is  hereinafter  collectively 
called  the  "Security". 

3.  It  is  agreed  and  understood  that  in  the  event  Bank  demands  full  payment 
of  the  Loan  from  the  Corporation,  and  provided  that  no  repayment  of  the  Loan 
has  been  made  by  the  Corporation  within  10  days  of  the  demand  or  within  such 
longer  period  of  time  as  the  Bank,  in  its  discretion,  may  determine  to  be 
reasonable,  Bank  shall,  forthwith  thereafter,  notify  the  Minister  of  such  demand. 
Upon  receipt  of  such  demand,  the  Minister  shall  forthwith  make  payment  to  the 
Bank  and  the  Bank  shall  assign  the  Security  to  the  Minister, 

4.  Any  payment  made  or  to  be  made  by  the  Minister  hereunder  shall  be 
applied  against  the  balance  of  the  Principal  Sum  existing  at  the  time  of  demand 
that  remains  outstanding  and  unpaid  at  the  date  of  such  payment. 

5.  The  Bank  shall  furnish  to  the  Minister  a  report  indicating  the  amount  of  the 
Loan  annually  during  the  term  of  the  Guarantee;  provided  always  that  the  failure 
of  the  Bank  to  comply  with  this  Clause  shall  not  be  grounds  for  invalidating  the 
Guarantee  unless  written  notice  of  such  failure  shall  have  been  given  by  the 
Minister  to  the  Bank  and  the  Bank  within  ten  (10)  days  of  the  giving  of  such 
notice  has  not  remedied  such  default. 

6.  Subject  to  Clause  5  hereof,  the  Guarantee  and  the  obligations  and  liability 
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of  the  Minister  under  the  Guarantee  shall  be  conditional  upon  the  Bank 
complying  fully  with  each  of  its  obligations  under  this  Agreement.  The  failure  of 
the  Corporation  to  comply  with  its  obligations  under  this  Agreement  shall  not 
invalidate  the  Guarantee. 

7.  The  Bank  shall  not  at  any  time  while  the  Loan,  or  any  part  thereof, 
remains  outstanding  and  unpaid  release  or  discharge  the  Security,  or  any  part 
thereof,  that  the  Bank  holds  without  the  prior  written  consent  of  the  Minister  or  of 
an  agent  or  representative  of  the  Minister. 

8.  The  Corporation  agrees  to  immediately  reimburse  to  the  Minister  all 
amounts  paid  or  payable  by  the  Minister  to  the  Bank  under  or  in  respect  of  the 
Guarantee,  together  with  interest  on  such  amounts  from  and  after  the  date  the 
Minister  makes  payment  thereof  to  the  Bank  at  the  rate  of  four  and  six  tenths 
percent  (46/10%)  per  annum,  calculated  half-yearly,  not  in  advance,  until  paid, 
with  interest  on  overdue  interest  at  the  said  rate. 

9.  The  Corporation  does  hereby  covenant  and  agree  with  the  Minister  to 
observe,  perform  and  satisfy  each  and  every  of  those  terms,  conditions 
undertakings,  agreements,  restrictions,  requirements,  duties  and  obligations  on 
the  Corporation's  part  to  be  observed,  performed  or  satisfied  that  are  set  forth, 
contained  or  referred  to  in  those  certain  letters  from  the  Minister  addressed  to 
the  Corporation,  dated  the  24th  day  of  April  2009  and  the  9th  day  of  June  2009 
copies  of  which  letters  (hereinafter  called  the  "Letters  of  Offer")  are  attached 
hereto  as  Schedule  "A".  The  failure  of  the  Corporation  to  comply  with  its 
obligations  under  this  Agreement,  including  the  Letters  of  Offer,  shall  not 
invalidate  the  Guarantee  and  the  Minister's  obligations  to  the  Bank  thereunder. 

10.  All  notices,  demands,  reports  and  other  documents  required,  mentioned, 
permitted  or  contemplated  under  this  Agreement  shall  be  sufficiently  given, 
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made  or  received  if  in  writing  and  served  personally,  or  if  mailed  postage  prepaid 
by  registered  mail  at  any  post  office  in  Canada  or  sent  by  facsimile,  at  the 
address  shown  below  or  at  such  other  address  or  addresses  as  the  party  or 
parties  to  whom  such  notice,  demand,  report  or  other  document  is  directed  shall 
have  last  notified  the  party  or  parties  giving  the  writing  or  document,  in 
accordance  with  the  provisions  of  this  Clause: 

(a)  if  directed  to  the  Minister,  to: 

Minister  of  Business  New  Brunswick 
P.  0.  Box  6000 
Fredericton,  N.B.  E3B  5H1 

(b)  if  directed  to  the  Bank,  to: 

The  Bank  of  Nova  Scotia 

Attention:  Patricia  Davis,  Senior  Manager 

1709  Hoilis  Street,  4th  Floor 

Halifax,  NS  B3J  2M1 

Telephone:  902-420-6167  Fax:  902-425-8100 

(c)  if  directed  to  the  Corporation,  to: 

Robert  Tozer,  President 
626  Newcastle  Blvd. 
Miramichi,  N.B.  E1V2L3 

and  any  such  notice,  demand,  report  or  other  document  mailed  as  aforesaid 
shall  be  deemed  to  have  been  given,  made  or  received  by  the  party  to  whom  it  is 
directed  on  the  third  (3rd)  business  day  following  the  mailing  thereof,  or  if  sent  or 
transmitted  by  facsimile  shall  be  deemed  to  have  been  given,  made  or  received 
by  the  party  to  whom  it  is  directed  on  the  next  business  day  following  the  day  of 
sending  or  transmission. 

11.  it  is  agreed  and  understood  that  in  the  event  of  any  discrepancy  or  conflict 
between  the  provisions  of  this  Agreement  (without  reference  to  Schedule  "A" 
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hereto  annexed)  and  the  provisions  of  the  Letters  of  Offer,  the  provisions  of  this 
Agreement  (without  reference  to  the  said  Schedule  "A")  shall  prevail. 

12.  This  Agreement,  the  Guarantee  and  the  rights  and  obligations  of  the 
parties  hereunder  are  not  assignable. 

1 3.  No  amendment,  supplement  or  waiver  of  any  provision  of  this  Agreement 
or  any  other  agreements  provided  for  or  contemplated,  nor  any  consent  to  any 
departure  by  the  Corporation,  shall  in  any  event  be  effective  unless  it  shall  be  in 
writing  and  signed  by  the  Minister  and  the  Bank  and  then  the  waiver  or  consent 
shall  be  effective  only  in  the  specific  instance  for  the  specific  purpose  for  which  it 
has  been  given. 

14.  This  Agreement  shall  be  construed  in  accordance  with  the  laws  of  the 
Province  of  New  Brunswick. 

15.  This  Agreement  may  be  executed  by  the  Parties  in  counterparts  each  of 
which  when  so  executed  and  delivered  shall  be  an  original,  but  all  such 
counterparts  shall  together  constitute  one  and  the  same  instrument. 

THIS  AGREEMENT  shall  extend  to  and  enure  to  the  benefit  of  and  be 
binding  upon  the  Bank,  the  Minister  and  the  Corporation,  and  the  respective 
successors  and  assigns  of  the  Bank  and  the  Minister  and  the  Corporation. 

IN  WITNESS  WHEREOF  the  Parties  hereto  have  caused  these  presents 
to  be  duly  executed  by  their  proper  signing  officers  in  that  behalf  as  of  the  day 
and  year  first  above  written. 
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SIGNED,  SEALED  AND  DELIVERED 
in  the  presence  of : 


VUJU 


HER  MAJESTY  THE  QUEEN  IN 
RIGHT  OF  THE  PROVINCE  OF 
NEW  BRUNSWICK, 
as  represented  by  the  Minister  of 
Business  New  Br,unswick 


per:  Victor  Boudreau 

Minister  of  Business  New  Brunswick 


THE  BANK  OF  NOVA  SCOTIA 


per: 


per: 


ATCON  HOLDINGS  INC. 


Per:  Robert  Tozer,  President 
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SIGNED,  SEALED  AND  DELIVERED 
in  the  presence  of : 


HER  MAJESTY  THE  QUEEN  IN 
RIGHT  OF  THE  PROVINCE  OF 
NEW  BRUNSWICK, 
as  represented  by  the  Minister  of 
Business  New  Brunswick 


per.  Victor  Boudreau 

Minister  of  Business  New  Brunswick 


THE  BANK  OF  NOVA  SCOTIA 


per: 
per: 
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SIGNED,  SEALED  AND  DELIVERED 
in  the  presence  of : 


HER  MAJESTY  THE  QUEEN  IN 
RIGHT  OF  THE  PROVINCE  OF 
NEW  BRUNSWICK, 
as  represented  by  the  Minister  of 
Business  New  Brunswick 


per;  Victor  Boudreau 
Minister  of  Business  New  Brunswick 


THE  BANK  OF  NOVA  SCOTIA 


per:  PftmOfvu* 
per:  foRiAo  p \xt 


ATCON  HOLDINGS  INC. 


Per:  Robert  Tozer,  President 


PROVINCE  OF  NEW  BRUNSWICK 
COUNTY  OF  YORK 


!,     Joo,i\ftp  Soitlriiey  ,  of  the  City  of  Fredericton,  in  the 

County  of  York  and  Province  of  New  Brunswick,  MAKE  OATH  AND  SAY: 

1.  I  am  an  Executive  Secretary  with  the  Department  of  Business  New 
Brunswick,  and  have  a  personal  knowledge  of  the  matter  and  things  herein 
deposed  to. 

2.  The  within  Instrument  was  executed  by  the  Honourable  Victor  Boudreau, 
Minister  of  Business  New  Brunswick,  of  the  Province  of  New  Brunswick;  that  the 
signature  of  Victor  Boudreau  set  and  subscribed  to  the  said  Instrument  as  that  of 
the  Minister  of  Business  New  Brunswick  is  the  signature  of  the  said  Victor 
Boudreau  and  was  subscribed  thereto  in  my  presence. 

SWORN  TO  at  the 
City  of  Fredericton  in  the 
County  of  York  and  Province  of 
New  Brunswick  this  JWAday 

of  June  2009 


BEFORE  ME: 
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I,   ,  of  the  of  ,  in 

the  County  of  ,  in  the  Province  of   ,  MAKE 

OATH  AND  SAY: 


1 .  That  I  am  the  of  The  Bank  of  Nova  Scotia  ("the  Bank") 

and  have  a  personal  knowledge  of  the  matters  and  things  herein  deposed  to  and 
have  authority  to  make  this  Affidavit  on  behalf  of  the  Bank. 

2.  That  the  is  the  authorized  signing  officer  to  execute 

documents  in  the  name  and  on  behalf  of  the  said  Bank. 

3.  That  the  signature   "  "  affixed  to  the 

foregoing  document  is  my  signature  and  is  in  the  proper  handwriting  of  me  this 
deponent  as  of  the  said  Bank. 

4.  That  the  Seal  affixed  to  the  said  document  is  the  corporate  seal  of  the 
Bank,  and  was  so  affixed  by  order  of  the  said  Bank  for  the  purposes  of  the 
execution  of  the  said  document. 

5.  This  document  was  so  executed  by  the  Bank  as  of  the  day  of 

 ..  2009  as  and  for  its  act  and  deed  for  the  uses  and  purposes 

therein  expressed  and  contained. 


SWORN  TO  at  the  of  ) 

in  the  County  of  ,  and  ) 

in  the  Province  of   ) 

this  day  of  2009,  ) 

) 

BEFORE  ME:  ) 

) 
) 

  ) 

Commissioner  of  Oaths,  ) 

being  a  Soiicitor  ) 
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PROVINCE  OF  NEW  BRUNSWICK 
COUNTY  OF 


I,  Robert  Tozer,  of  the  City  of  Miramichi,  in  the  County  of  Northumberland, 
in  the  Province  of  New  Brunswick,  MAKE  OATH  AND  SAY: 

1.  That  I  am  the  President  of  ATCON  HOLDINGS  INC.  ("the  Corporation") 
and  have  a  personal  knowledge  of  the  matters  and  things  herein  deposed  to  and 
have  authority  to  make  this  Affidavit  on  behalf  of  the  Corporation. 

2.  That  the  President  is  the  authorized  signing  officer  to  execute  documents 
in  the  name  and  on  behalf  of  the  said  Corporation. 

3.  That  the  signature  "Robert  Tozer"  affixed  to  the  foregoing  document  is  my 
signature  and  is  in  the  proper  handwriting  of  me  this  deponent  as  the  President 
of  the  said  Corporation. 

4.  That  the  Seal  affixed  to  the  said  document  is  the  corporate  seal  of  the 
Corporation,  and  was  so  affixed  by  order  of  the  said  Corporation  for  the 
purposes  of  the  execution  of  the  said  document. 

5.  This  document  was  so  executed  by  the  Corporation  as  of  the        day  of 
ZT  L4  aj  Z   ,  2009  as  and  for  its  act  and  deed  for  the  uses  and  purposes 

therein  expressed  and  contained. 


SWORN  TO  at  the  City  of  Miramichi, 
in  the  County  of  Northumberland, 
in  the  Province  of  New  Brunswick 
this  3o  day  of    ZTct  aj  /s  ,  2009, 


Commis'sioner  of 
being  a  Solicitor 


Ne  w^%»  Nouveau 

runswic 

CANADA 


April  24,  2009 


Atcon  Holdings  Inc. 
626  Newcastle  Blvd. 
Miramichi,  NB  E1V2L3 

Attention:  Mr.  Robert  Tozer,  President 
Dear  Mi'.  Tozer: 

Subject:  Minister  of  Business  New  Brunswick  ("Minister")  -  Financial  Assistance 

Please  be  advised  that  your  request  for  financial  assistance  has  been  assessed  and  approval  has 
been  given  to  provide  a  loan  guarantee  ("Guarantee")  to  a  Canadian  financial  institution 
("Bank")  to  secure  a  loan  for  Atcon  Holdings  Inc.  (hereinafter  referred  to  as  "Company"  or 
"Atcon")  in  an  amount  of  up  to  $20,000,000  (the  "Loan")-  This  offer  is  replacement  of  and  not  in 
addition  to  an  offer  dated  March  27,  2009  relating  to  a  $20,000,000  loan  guarantee  and  renders 
that  previous  offer  null  and  void. 

The  proceeds  of  the  Loan  shall  be  used  to  repay  existing  subordinated  debt,  and  for  no  other 
purpose. 

Term  and  payment: 

The  Minister's  liability  under  the  Guarantee  shall  not  exceed  $20,000,000. 
Interest  on  or  with  respect  to  the  Loan  is  not  guaranteed. 

The  Guarantee  shall  be  issued  to  the  Bank  at  such  time  as  the  required  legal  agreements  have 
been  executed  by  all  parties,  the  Minister  has  received  satisfactory  legal  opinions  with  respect  to 
the  agreements,  and  the  Company  has  met  all  of  the  prior  conditions  of  this  offer. 

The  Guarantee  shall  terminate  on  July  31,  2010  or  on  such  earlier  date  upon  which  the  Loan  is 
repaid  in  full,  unless  on  or  before  such  date(s),  the  Bank  has  issued  a  demand  for  payment  under 
the  Guarantee. 
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Upon  receipt  of  a  demand  for  payment  from  the  Bank,  the  Minister  shall  forthwith  make 
payment  to  the  Bank  and  the  Bank  shall  forthwith  assign  its  security  to  the  Minister. 

Security  and  Documentation: 

As  security  for  the  Loan  to  be  provided  under  the  Guarantee,  the  Bank  shall  hold  security  in  form 
and  substance  the  same  as  that  security  presently  held  by  the  existing  subordinated  debt  lenders, 
including  but  not  limited  to  a  first  charge  security  positions  over  Atcon  Group  Inc.'s  assets  in 
Sweden,  and  its  interest  in  the  Brunway  highway  maintenance  contract. 

The  Bank  shall  also  hold  a  guarantee  from  Atcon  Group  Inc.,  and  a  guarantee  from  Robert  Tozer 
(which  guarantee  shall  not  attach  to  the  guarantor's  principal  residence). 

In  addition,  the  Company  shall  provide  Indemnity  Agreements  to  the  Minister,  in  a  form 
satisfactory  to  the  Minister  from  the  Company  and  each  of  the  shareholders. 

Prior  Conditions: 

Prior  to  the  issuance  of  the  Guarantee,  the  Company  shall  provide  the  Minister  with: 

a)  an  undertaking  that  the  guaranteed  Loan  will  be  used  to  repay  existing  subordinated  debt 
and  for  no  other  purpose; 

b)  an  agreement  by  the  Company  that  in  the  event  of  any  payment  being  made  by  the 
Minister  under  the  Guarantee,  the  amount  so  paid  shall  become  an  obligation  of  Atcon 
Holdings  Inc.  to  be  repaid  upon  demand; 

c)  evidence  that  the  Company  is  in  compliance  with  environmental  regulations  and  that  any 
applicable  property  tax  payments  are  current; 

d)  payment  to  the  Minister  of  a  guarantee  charge  of  1.5  percent  of  the  amount  of  the 
Minister's  maximum  liability  under  the  Guarantee  concurrently  with  the  issuance  of  the 
Guarantee  and  annually  thereafter  on  the  anniversary  dates  of  the  issuance  of  the 
Guarantee; 

e)  an  undertaking  that  Atcon  shall,  within  90  days  of  the  acceptance  of  this  offer,  arrange  an 
External  Board  of  Directors  or  Advisory  Board  acceptable  to  the  Minister  which  shall 
include  not  less  than  one  member  appointed  by  the  Minister,  with  the  frequency  of 
meetings  to  be  held  being  satisfactory  to  the  Minister; 

f)  evidence  that  Atcon  has  completed  an  external  review  by  a  firm  satisfactory  to  the 
Minister  of  the  Company's  assets  (including  receivables,  inventories,  and  "other  current 
assets")  indicating  results  satisfactory  to  the  Minister; 
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g)  evidence  that  Atcon  has  made  such  administrative  changes  as  are  necessary  to  ensure  that 
any  contracts  in  excess  of  $5,000,000  are  reviewed  by  the  Advisory  Board  prior  to 
acceptance,  and  that  the  Vice  President  of  Finance  recommends  acceptance  of  the 
contract  based  on  anticipated  profit  margin  and  the  availability  of  the  working  capital 
required  to  undertake  the  contract; 

h)  an  undertaking  to  sell  or  otherwise  monetize  the  highway  maintenance  contract  not  later 
than  September  30,  2009,  with  all  proceeds  being  applied  to  the  Minister's  guaranteed 
loans; 

i)  an  undertaking  to  sell  or  otherwise  monetize  the  Swedish  assets  as  quickly  as  possible, 
but  in  no  event  later  than  July  31,  2010,  with  all  proceeds  being  applied  to  the  Minister's 
guaranteed  loans.  The  Minister  is  to  be  provided  with  monthly  progress  reports  from  the 
firm  which  has  been  engaged  to  sell  the  assets,  and  the  company  shall  undertake  not  to 
reject  any  offer  of  $18  million  or  more; 

j)  an  agreement  from  Atcon  Group  to  acknowledge  that,  while  Atcon  Construction  Inc.  may 
bid  on  PNB  contracts  during  the  duration  of  the  guarantee(s),  those  bids  will  be 
disqualified  if  there  is  a  bid  from  another  NB  company.  Additionally,  Atcon  Construction 
Inc.  shall  agree  not  to  seek  or  accept  sub-contracts  on  projects  funded  by  PNB,  save  and 
excepting  the  supply  of  aggregate  and  asphalt  in  volumes  not  to  exceed  the  volumes  sold 
during  the  company's  previous  fiscal  year;  and 

k)  a  resolution  plan  acceptable  to  the  Minister  with  respect  to  all  outstanding  payables  owed 
to  New  Brunswick  companies  and  the  Province  of  New  Brunswick. 

Restrictions: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  shall  not,  without  the  prior  written 
approval  of  the  Minister  or  the  Minister's  representative: 

a)  make  or  incur  commitments  for  capital  expenditures  in  excess  of  $1,000,000  in  any  fiscal 
year  whether  by  purchase  or  lease; 

b)  declare  or  pay  dividends  on  its  capital  stock,  redeem  any  preferred  or  common  shares, 
pay  any  management  fees  or  bonuses,  repay  any  shareholders'  loans  or  pay  interest  on 
same,  make  any  inter  company  loans  or  repayment  of  same  except  in  the  norma]  course 
of  business,  nor  make  loans  to,  investments  in  or  guarantees  on  behalf  of  others; 

c)  permit  any  transactions  between  the  Company  and  affiliates  of  the  Company  unless  such 
transactions  are  at  fair  market  value  and  the  Minister  or  a  representative  of  the  Minister  is 
accorded  the  opportunity  to  review  the  financial  records  of  the  companies  involved  upon 
request; 

d)  sell  or  encumber  assets  in  excess  of  $500,000  annually  except  in  the  ordinary  course  of 
business; 
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e)  allow  a  change  in  ownership  of  the  controlling  shares  of  the  Company;  nor 

f)  engage  the  services  of  any  consultant  or  consulting  firm  not  at  arm's  length  with  the 
Company. 

Compliance: 

As  long  as  any  amount  of  the  Guarantee  is  outstanding,  the  Company  shall  comply  with  all  of  the 
terms  and  conditions  of  the  assistance  and  in  addition  shall  provide  the  information  requested 
and  otherwise  comply  with  the  requirements  contained  in  Schedule  "A"  to  this  letter. 

Other  Requirements: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  agrees,  unless  otherwise  approved  by  the 
Minister  or  the  Minister's  representative,  to: 

a)  be  permitted  to  repay  the  guaranteed  Loan  in  whole  or  in  part  at  any  time  without  penalty 
from  the  Minister; 

b)  maintain  fire  insurance  in  an  amount  no  less  than  SO  percent  of  replacement  value  or  80 
percent  of  the  cash  value  of  the  Company's  assets  as  reasonably  determined  by  the 
Company,  or  an  amount  satisfactory  to  the  Minister  or  the  Minister's  representative; 

c)  allow  a  nominee  of  the  Minister  to  attend  any  and  all  meetings  of  the  Company's  Board 
of  Directors  or  Advisory  Board  should  the  Minister  so  request,  such  nominee  to  act  in  an 
advisory  capacity  only,  without  voting  privileges,  but  entitled  to  all  notices  of  meetings 
of  tbe  Board; 

d)  pay  and  satisfy  all  taxes,  rates,  and  public  charges,  due  or  falling  due  with  respect  to  the 
Company  and  operate  the  business  in  a  good  and  businesslike  manner; 

e)  pay  within  30  days  of  receipt  of  an  invoice  from  the  Minister  all  costs,  charges  and 
expenses  incurred  by  the  Minister  in  association  with  preparation,  execution,  filing  of 
documents,  protection  of  security,  searching  of  titles,  together  with  interest  thereon  for 
past  due  amounts  at  the  rate  of  10.69  percent  per  annum  until  so  repaid; 

f)  where  possible  in  terms  of  cost,  quality  and  availability,  review  and  consider  the  use  of 
New  Brunswick  goods  and  services  in  relation  to  this  project; 

g)  make  all  reasonable  efforts  to  ensure  that  employees  of  the  Company  are  provided  the 
opportunity  to  upgrade  skills  through  training  or  education; 

h)  meet  all  federal  and  provincial  environmental  regulations; 
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i)  adhere  to  generally  accepted  accounting  principles  (GAAP)  in  any  financial  reporting  to 
the  Minister;  and 

j)  pay  an  annual  charge  of  1.5  percent  of  the  Minister's  maximum  liability  under  the 
Guarantee  concurrent  with  the  issuance  of  the  Guarantee  and  annually  thereafter  on  the 
anniversary  dates  of  the  issuance  of  the  Guarantee. 


Issuance  of  the  Guarantee: 


The  Guarantee  offered  herein  shall  not  be  issued  until  all  terms  and  conditions  identified  herein, 
together  with  such  other  terms  and  conditions  as  may  be  specified  by  the  Minister,  have  been 
embodied  in  formal  agreements  and  security  documents  satisfactory  to  the  Minister. 


Required  Information: 


Mr.  John  Watt  of  the  Business  Financial  Support  Division  of  the  Department  of  Business  New 
Brunswick  will  be  responsible  for  the  formal  documentation  and  in  order  that  we  may  proceed 
with  this  documentation,  the  following  items  should  be  submitted  to  the  Department: 

a)  a  certified  copy  of  the  Articles  of  Incorporation  and  Articles  of  Amendment  of  the 
Company  and  any  corporate  shareholder; 

b)  a  certified  copy  of  the  Company's  Borrowing  By-Law  and  the  by-law  respecting  signing 
officers; 

c)  a  Certificate  of  Incumbency  of  the  officers  of  the  Corporation  indicating  those  who  will 
be  signing  the  documents; 


d)  the  name  and  address  of  the  Company's  solicitor; 

e)  a  list  of  all  existing  shareholders  and  their  number  of  shares; 

f)  a  list  of  all  existing  shareholder  loans;  and 


g)  a  statement  of  any  outstanding  or  pending  legal  actions  against  the  Company  or  any  of  its 
shareholders,  and  the  current  status  of  any  such  actions. 

If,  in  the  opinion  of  the  Minister,  the  Company's  situation  changes  in  a  materially  adverse 
manner  or  the  Company  is  unable  to  fulfill  the  Prior  Conditions  of  this  offer  within  90  days  of 
the  date  of  acceptance  of  this  offer,  the  offer  may  be  withdrawn. 
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Would  you  please  sign  and  return  the  attached  copy  of  this  letter  where  indicated  below  to 
signify  your  agreement  with  the  terms  and  conditions  herein.  Please  note  that,  if  the  offer  is  not 
accepted  within  30  days  of  the  date  of  this  letter,  it  will  expire  and  any  form  of  conditional 
acceptance  will  render  this  offer  null  and  void. 


Yours  truly, 


Greg  Byrne,  Q.C. 
Minister 


ce:      John  Watt 


,2009 


Schedule  A 


Atcon  Holdings  Inc. 

Account  Monitoring  Plan 

Submit  to  the  Minister  annually,  budgets  and  cash  flow  projections  no  later  than  the  end  of 
the  prior  fiscal  year. 

Provide  the  Minister  with  the  audited  annual  financial  statements  of  the  Company  within  120 
days  of  the  close  of  its  financial  year,  and  such  other  statements  as  the  Minister  may  from 
time  to  time  require. 

Provide  the  Minister  with  a  copy  of  the  auditor's  management  letter  and  the  response  to  that 
letter. 

Provide  the  Minister  with  the  Company's  quarterly  financial  statements  with  comparison  to 
budget,  including  profit  and  loss  statements  and  balance  sheets,  all  in  formats  satisfactory  to 
the  Minister,  30  days  after  each  quarter  end. 

Provide  the  Minister  with  reports  on  orders  booked,  sales  levels  and  employment  levels, 
should  the  Minister  so  request. 

Allow  a  representative  of  the  Minister  access  to  all  the  facilities  of  the  Company  and  the 
books  and  records  of  the  Company. 


New^=^%»NouveaU' 

runswic 

CANADA 


June  9,  2009 


Atcon  Holdings  Inc. 
626  Newcastle  Blvd. 
Miramichi,  NB  E1V  2L3 

Attention:  Mr.  Robert  Tozer,  President 

Dear  Mr.  Tozer: 

Subject:  Minister  of  Business  New  Brunswick  ("Minister")  -  Financial  Assistance 

I  refer  herein  to  three  letters  of  offer  dated  April  24,  2009  regarding  loan  guarantees  in  the 
amounts  of  $10,000,000,  $20,000,000  and  $20,000,000. 

The  Prior  Conditions  contained  in  those  letters  are  hereby  amended  as  follows: 

1)  by  deleting  clause  j)  and  replacing  it  with  a  revised  clause  j)  to  read: 

"An  agreement  from  Atcon  Group  Inc.  that  Atcon  companies  engaged  in  the  construction  sector 
(as  hereinafter  defined)  may  bid  on  PNB  funded  contracts  excluding  P3  projects  while  the 
financial  assistance  by  way  of  loan  guarantee(s)  is  in  effect  but  that  upon  notification  by  PNB  of 
a  competitive  bid  from  another  New  Brunswick  company,  the  Atcon  company  shall  withdraw  its 
bid  and  remove  itself  from  consideration  for  participation  or  other  involvement  in  the  project  in 
question.  This  restriction  and  undertaking  shall  apply  to  contracts  in  which  the  Atcon  company 
is  a  prime  contractor  or  sub  contractor  but  does  not  apply  to  contracts  for  the  supply  of  aggregate 
and  asphalt  so  long  as  the  quantities  and  volumes  do  not  exceed  the  quantities  and  volumes  sold 
during  that  company's  2009  fiscal  year. 

Atcon  Group  Inc.  further  acknowledges  that  while  Brunway  Group  or  other  joint  venture 
involving  Atcon  companies  may  bid  on  P3  projects  in  New  Brunswick,  Atcon  companies  shall 
not  perform  construction  sector  work  under  theP3  project  contract(s)  without  the  express  written 
consent  of  the  Minister  or  the  Minister's  representative. 
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"Atcon  companies"  includes  any  company,  limited  partnership,  partnership  or  trust  in  which 
Atcon  Group  Inc.,  Atcon  Holdings  Inc.  or  Robert  Tozer  holds  an  equity  position,  has  a 
contractual  right  to  obtain  an  equity  position  or  holds  any  beneficial  right  or  interest  whatsoever. 
"Construction  sector"  includes,  but  is  not  limited  to,  highway  construction  and  paving." 

Would  you  please  sign  and  return  the  attached  copy  of  this  letter  where  indicated  below  to 
signify  your  agreement  with  the  terms  and  conditions  herein,  Please  note  that,  if  the  offer  is  not 
accepted  within  30  days  of  the  date  of  this  letter,  it  will  expire  and  any  form  of  conditional 
acceptance  will  render  this  offer  null  and  void. 


Yours  truly, 


,2009 


Exhibit  #61  ^  hA 
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Blackwell  Court  Reporting 


Capital  Expenditure  Guarantee 
THIS  GUARANTEE  AGREEMENT  made  as  of  this  QQ^clay  of  June,  2009. 


BETWEEN:  HER  MAJESTY  THE  QUEEN  IN  RIGHT  OF 

THE  PROVINCE  OF  NEW  BRUNSWICK,  as 

represented  by  the  Minister  of  Business  New 
Brunswick,  (hereinafter  called  the  "Minister") 

OF  THE  FIRST  PART 


AND:  THE  BANK  OF  NOVA  SCOTIA,  a  chartered 

Canadian  bank  under  the  laws  of  Canada, 
(hereinafter  called  the  "Bank") 

OF  THE  SECOND  PART 


AND:  ATCON  HOLDINGS  INC.,  body  corporate,  duly 

incorporated  under  and  by  virtue  of  the  laws  of 
New  Brunswick,  (hereinafter  called  the 
"Corporation") 

OF  THE  THIRD  PART 


WHEREAS  the  Bank  has  extended  or  has  agreed  to  extend  to  the 
Corporation  a  loan  in  an  amount  of  up  to  $10,000,000.00  (the  "Loan")  to  assist 
the  Corporation  with  capital  expenditures  associated  with  the  completion  of 
Atcon  Industrial  Services  Inc.'s  Miramichi,  New  Brunswick  facilities  ("the 
Facility"); 


AND  WHEREAS  the  principal  amount  under  or  in  respect  of  the  aforesaid 
Loan  is  hereinafter  called  the  "Principal  Sum"; 


AND  WHEREAS  at  the  request  of  the  Corporation,  the  Minister  has 
agreed  to  guarantee  to  the  Bank  the  repayment  of  all  or  a  portion  of  the  Principal 
Sum  in  accordance  with  the  terms  and  conditions  herein  set  forth. 
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NOW  THEREFORE  THIS  AGREEMENT  WITNESSETH  that,  in 
consideration  of  the  Minister  giving  the  guarantee  herein  contained,  and  in 
consideration  of  the  sum  of  Ten  Dollars  ($10.00)  paid  by  each  of  the  parties 
hereto  to  the  other  of  them,  the  receipt  whereof  by  each  of  them  is  hereby 
acknowledged,  and  in  consideration  of  the  Bank  agreeing  to  deal  with  or  to 
continue  to  deal  with  the  Corporation  in  the  way  of  its  business  as  a  bank,  and  in 
further  consideration  of  the  mutual  covenants  and  agreements  herein  contained, 
the  parties  hereto  agree  as  follows: 

1 .  The  Minister  hereby  guarantees  to  the  Bank  the  repayment  of  that  portion 
of  the  Principal  Sum  from  time  to  time  which  is  limited  to  the  lesser  of: 

(a)  $10,000,000.00  or  such  lesser  amount  as  the  Minister 
may  have  authorized  the  Bank  to  advance  to  the 
Corporation; 

(b)  $10,000,000.00  less  the  amount  of  principal  repayments 
made  to  the  Bank  to  be  applied  to  the  reduction  of  the 
Principal  Sum;  or 

(c)  the  amount  of  the  Principal  Sum  outstanding  on  the  Loan 
at  the  time  that  the  Bank  makes  a  demand  for  payment. 

This  Guarantee  shall  terminate  on  that  date  in  2017  which  is  eight  years 
following  the  date  hereof,  unless  on  or  before  such  date  a  request  for  payment 
on  the  Guarantee  is  made  by  the  Bank  upon  the  Minister,  and  shall  be  subject 
always  to  the  terms  and  conditions  herein  set  forth.  For  greater  certainty,  interest 
on  the  Loan  is  not  guaranteed. 

2.  As  security  for  the  repayment  or  payment,  when  due,  of  the  Principal 
Sum,  it  is  understood  that  the  Bank  will  hold  and  during  the  continuance  of  the 
Guarantee  shall  continue  to  hold  a  General  Security  Agreement  over  the  assets 
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of  the  Atcon  Industrial  Services  Inc.,  a  charge  against  real  property  owned  by 
Atcon  Industrial  Services  Inc.  and  that  of  Atcon  Construction  Inc  occupied  by 
Atcon  industrial  Services  Inc..  a  guarantee  from  Atcon  Group  Inc.  and  a 
guarantee  from  Robert  Tozer  (which  guarantee  shall  not  attach  to  the 
guarantor's  principal  residence),  all  in  form  satisfactory  to  the  Minister,  which 
security  held  or  to  be  held  by  the  Bank  under  this  Clause,  together  with  all  other 
guarantees  and  other  security  of  whatsoever  nature  or  kind  from  time  to  time 
held  by  the  Bank,  in  whole  or  in  part,  as  security  for  the  Principal  Sum,  is 
hereinafter  collectively  called  the  "Security". 

3.  It  is  agreed  and  understood  that  in  the  event  Bank. demands  full  payment 
of  the  Loan  from  the  Corporation,  and  provided  that  no  repayment  of  the  Loan 
has  been  made  by  the  Corporation  within  10  days  of  the  demand  or  within  such 
longer  period  of  time  as  the  Bank,  in  its  discretion,  may  determine  to  be 
reasonable,  the  Bank  shall,  forthwith  thereafter,  notify  the  Minister  of  such 
demand.  Upon  receipt  of  such  demand,  the  Minister  shall  forthwith  make  payment 
to  the  Bank  and  the  Bank  shall  assign  the  Security  to  the  Minister. 

4.  Any  payment  made  or  to  be  made  by  the  Minister  hereunder  shall  be 
applied  against  the  balance  of  the  Principal  Sum  existing  at  the  time  of  demand 
that  remains  outstanding  and  unpaid  at  the  date  of  such  payment. 

5.  The  Bank  shall  furnish  to  the  Minister  a  report  indicating  the  amount  of  the 
Loan  annually  during  the  term  of  the  Guarantee;  provided  always  that  the  failure 
of  the  Bank  to  comply  with  this  Clause  shall  not  be  grounds  for  invalidating  the 
Guarantee  unless  written  notice  of  such  failure  shall  have  been  given  by  the 
Minister  to  the  Bank  and  the  Bank  within  ten  (10)  days  of  the  giving  of  such 
notice  has  not  remedied  such  default. 
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6.  Subject  to  Clause  6  hereof,  the  Guarantee  and  the  obligations  and  liability 
of  the  Minister  under  the  Guarantee  shall  be  conditional  upon  the  Bank 
complying  fully  with  each  of  its  obligations  under  this  Agreement.  The  failure  of 
the  Corporation  to  comply  with  its  obligations  under  this  Agreement  shall  not 
invalidate  the  Guarantee. 

7.  The  Bank  shall  not  at  any  time  while  the  Loan,  or  any  part  thereof, 
remains  outstanding  and  unpaid  release  or  discharge  the  Security,  or  any  part 
thereof,  that  the  Bank  holds  without  the  prior  written  consent  of  the  Minister  or  of 
an  agent  or  representative  of  the  Minister. 

8.  The  Corporation  agrees  to  immediately  reimburse  to  the  Minister  all 
amounts  paid  or  payable  by  the  Minister  to  the  Bank  under  or  in  respect  of  the 
Guarantee,  together  with  interest  on  such  amounts  from  and  after  the  date  the 
Minister  makes  payment  thereof  to  the  Bank  at  the  rate  of  four  and  six  tenths 
percent  (46/10%)  per  annum,  calculated  half-yearly,  not  in  advance,  until  paid, 
with  interest  on  overdue  interest  at  the  said  rate. 

9.  The  Corporation  does  hereby  covenant  and  agree  with  the  Minister  to 
observe,  perform  and  satisfy  each  and  every  of  those  terms,  conditions 
undertakings,  agreements,  restrictions,  requirements,  duties  and  obligations  on 
the  Corporation's  part  to  be  observed,  performed  or  satisfied  that  are  set  forth, 
contained  or  referred  to  in  those  certain  letters  from  the  Minister  addressed  to 
the  Corporation,  dated  the  24th  day  of  April  2009  and  the  9th  day  of  June  2009 
copies  of  which  letters  (hereinafter  called  the  "Letters  of  Offer")  are  attached 
hereto  as  Schedule  "A".  The  failure  of  the  Corporation  to  comply  with  its 
obligations  under  this  Agreement,  including  the  Letters  of  Offer,  shall  not 
invalidate  the  Guarantee  and  the  Minister's  obligations  to  the  Bank  thereunder. 

10.  All  notices,  demands,  reports  and  other  documents  required,  mentioned, 
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permitted  or  contemplated  under  this  Agreement  shall  be  sufficiently  given, 
made  or  received  if  in  writing  and  served  personally,  or  if  mailed  postage  prepaid 
by  registered  mail  at  any  post  office  in  Canada  or  sent  by  facsimile,  at  the 
address  shown  below  or  at  such  other  address  or  addresses  as  the  party  or 
parties  to  whom  such  notice,  demand,  report  or  other  document  is  directed  shall 
have  last  notified  the  party  or  parties  giving  the  writing  or  document,  in 
accordance  with  the  provisions  of  this  Clause: 

(a)  if  directed  to  the  Minister,  to: 

Minister  of  Business  New  Brunswick 
P.  O.  Box  6000 
Fredericton,  N.B.  E3B  5H1 

(b)  if  directed  to  the  Bank,  to: 

The  Bank  of  Nova  Scotia 

Attention:  Patricia  Davis,  Senior  Manager 

1709  Hollis  Street,  4th  Floor 

Halifax,  NS  B3J  2M1 

Telephone:  902-420-6167  Fax:  902-425-8100 


(c)      if  directed  to  the  Corporation,  to: 

Robert  Tozer,  President 
626  Newcastle  Blvd. 
Miramichi,  N.B.  E1V2L3 

and  any  such  notice,  demand,  report  or  other  document  mailed  as  aforesaid 
shall  be  deemed  to  have  been  given,  made  or  received  by  the  party  to  whom  it  is 
directed  on  the  third  (3rd)  business  day  following  the  mailing  thereof,  or  if  sent  or 
transmitted  by  facsimile  shall  be  deemed  to  have  been  given,  made  or  received 
by  the  party  to  whom  it  is  directed  on  the  next  business  day  following  the  day  of 
sending  or  transmission. 
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11.  It  is  agreed  and  understood  that  in  the  event  of  any  discrepancy  or  conflict 
between  the  provisions  of  this  Agreement  (without  reference  to  Schedule  "A" 
hereto  annexed)  and  the  provisions  of  the  Letters  of  Offer,  the  provisions  of  this 
Agreement  (without  reference  to  the  said  Schedule  "A")  shall  prevail. 

12  This  Agreement,  the  Guarantee  and  the  rights  and  obligations  of  the 
parties  hereunder  are  not  assignable. 

13  No  amendment,  supplement  or  waiver  of  any  provision  of  this  Agreement 
or  any  other  agreements  provided  for  or  contemplated,  nor  any  consent  to  any 
departure  by  the  Corporation,  shall  in  any  event  be  effective  unless  it  shall  be  in 
writing  and  signed  by  the  Minister  and  the  Bank  and  then  the  waiver  or  consent 
shall  be  effective  only  in  the  specific  instance  for  the  specific  purpose  for  which  it 
has  been  given. 

14.  This  Agreement  shall  be  construed  in  accordance  with  the  laws  of  the 
Province  of  New  Brunswick. 

15,  This  Agreement  may  be  executed  by  the  Parties  in  counterparts  each  of 
which  when  so  executed  and  delivered  shall  be  an  original,  but  all  such 
counterparts  shall  together  constitute  one  and  the  same  instrument. 

THIS  AGREEMENT  shall  extend  to  and  enure  to  the  benefit  of  and  be 
binding  upon  the  Bank,  the  Minister  and  the  Corporation,  and  the  respective 
successors  and  assigns  of  the  Bank  and  the  Minister  and  the  Corporation. 

IN  WITNESS  WHEREOF  the  Parties  hereto  have  caused  these  presents 
to  be  duly  executed  by  their  proper  signing  officers  in  that  behalf  as  of  the  day 
and  year  first  above  written. 
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SIGNED,  SEALED  AND  DELIVERED 
in  the  presence  of : 


HER  MAJESTY  THE  QUEEN  IN 
RIGHT  OF  THE  PROVINCE  OF 
NEW  BRUNSWICK, 
as  represented  by  the  Minister  of 
Business  New  Brunswick 


per:  Honourable  Victor  Boudreau 


THE  BANK  OF  NOVA  SCOTIA 


per: 


per: 


ATCON  HOLDINGS  INC. 


Per:  Robert  Tozer,  President 
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SiGNED,  SEALED  AND  DELIVERED 
in  the  presence  of : 


HER  MAJESTY  THE  QUEEN  IN 
RIGHT  OF  THE  PROVINCE  OF 
NEW  BRUNSWICK, 
as  represented  by  the  Minister  of 
Business  New  Brunswick 


per:  Honourable  Victor  Boudreau 


THE  BANK  OF  NOVA  SCOTIA 


per:  P^Da^ 

ATCON  HOLDINGS  INC. 
Per:  Robert  Tozer,  President 


IT 

Vm't 


-7- 


SIGNED,  SEALED  AND  DELIVERED 
in  the  presence  of : 


HER  MAJESTY  THE  QUEEN  IN 
RIGHT  OF  THE  PROVINCE  OF 
NEW  BRUNSWICK, 
as  represented  by  the  Minister  of 
Business  New  Brunswick 


per:  Honourable  Victor  Boudreau 


THE  BANK  OF  NOVA  SCOTIA 


per: 


per: 


ATCON  HOLDINGS  INC 


Per:  R^bgjf  Tozer, President  5 
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PROVINCE  OF  NEW  BRUNSWICK 
COUNTY  OF  YORK 


.,  of  the  City  of  Fredericton,  in  the 


County  of  York  and  Province  of  New  Brunswick,  MAKE  OATH  AND  SAY: 

1.  I  am  an  Executive  Secretary  with  the  Department  of  Business  New 
Brunswick,  and  have  a  personal  knowledge  of  the  matter  and  things  herein 
deposed  to. 

2.  The  within  Instrument  was  executed  by  the  Honourable  Victor  Boudreau, 
Minister  of  Business  New  Brunswick,  of  the  Province  of  New  Brunswick;  that  the 
signature  of  Victor  Boudreau  set  and  subscribed  to  the  said  Instrument  as  that  of 
the  Minister  of  Business  New  Brunswick  is  the  signature  of  the  said  Victor 
Boudreau  and  was  subscribed  thereto  in  my  presence. 

SWORN  TO  at  the  ) 

City  of  Fredericton  in  the  )  ^ 


County  of  York  and  Province  of 
New  Brunswick  this  'iof^day 

of  June  2009 
BEFORE  ME: 


A  Commissioner  of  Oaths 
Being  A  Solicitor 
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I,   ,  of  the  of  ,   in  the 

County  of   in  the  Province  of  ,  MAKE 

OATH  AND  SAY: 


1 .  That  I  am  the  of  The  Bank  of  Nova  Scotia  ("the  Bank") 

and  have  a  personal  knowledge  of  the  matters  and  things  herein  deposed  to  and 
have  authority  to  make  this  Affidavit  on  behalf  of  the  Bank. 

2.  That  the  is  the  authorized  signing  officer  to  execute 

documents  in  the  name  and  on  behalf  of  the  said  Bank. 

3.  That   the   signature   "  "   affixed   to  the 

foregoing  document  is  my  signature  and  is  in  the  proper  handwriting  of  me  this 
deponent  as  of  the  said  Bank. 

4.  That  the  Seal  affixed  to  the  said  document  is  the  corporate  seal  of  the 
Bank,  and  was  so  affixed  by  order  of  the  said  Bank  for  the  purposes  of  the 
execution  of  the  said  document. 

5.  This  document  was  so  executed  by  the  Bank  as  of  the    day  of 

 ,  2009  as  and  for  its  act  and  deed  for  the  uses  and  purposes 

therein  expressed  and  contained. 


SWORN  TO  at  the  of  

in  the  County  of  ,  and 

in  the  Province  of  

this  day  of  2009, 

BEFORE  ME: 


Commissioner  of  Oaths, 
being  a  Solicitor 
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PROVINCE  OF  NEW  BRUNSWICK 
COUNTY  OF 


I,  Robert  Tozer,  of  the  City  of  Miramichi,  in  the  County  of  Northumberland, 
in  the  Province  of  New  Brunswick,  MAKE  OATH  AND  SAY: 

1.  That  I  am  the  President  of  ATCON  HOLDINGS  INC.  ("the  Corporation") 
and  have  a  personal  knowledge  of  the  matters  and  things  herein  deposed  to  and 
have  authority  to  make  this  Affidavit  on  behalf  of  the  Corporation. 

2.  That  the  President  is  the  authorized  signing  officer  to  execute  documents 
in  the  name  and  on  behalf  of  the  said  Corporation. 

3.  That  the  signature  "Robert  Tozer"  affixed  to  the  foregoing  document  is  my 
signature  and  is  in  the  proper  handwriting  of  me  this  deponent  as  the  President 
of  the  said  Corporation. 

4.  That  the  Seal  affixed  to  the  said  document  is  the  corporate  seal  of  the 
Corporation,  and  was  so  affixed  by  order  of  the  said  Corporation  for  the 
purposes  of  the  execution  of  the  said  document. 

5.  This  document  was  so  executed  by  the  Corporation  as  of  the  ^°  day  of 
Tf^*-/      .  2009  as  and  for  its  act  and  deed  for  the  uses  and  purposes 

therein  expressed  and  contained. 


SWORN  TO  at  the  City  of  Miramichi, 
in  the  County  of  Northumberland, 
in  the  Province  of  New  Brunswick 
this day  of    T  &t  a-1  -g.  .  2009, 


Commissioner  of  GathX 
being  a  Solicitor 


f-»  New^^%»Nouveau-g 

Brunswick 

CANADA 


April  24,  2009 


Atcon  Holdings  Inc. 
626  Newcastle  Blvd. 
Miramichi.NB  E1V2L3 

Attention:  Mr.  Robert  Tozer,  President 

Dear  Mr.  Tozer: 

Subject:  Minister  of  Business  New  Brunswick  ("Minister")  -  Financial  Assistance 

Please  be  advised  that  your  request  for  financial  assistance  has  been  assessed  and  approval  has 
been  given  to  provide  a  loan  guarantee  ("Guarantee")  to  a  Canadian  financial  institution 
("Bank")  to  secure  a  loan  for  Atcon  Holdings  Inc.  (hereinafter  referred  to  as  "Company"  or 
"Atcon")  in  an  amount  of  up  to  $10,000,000  (the  "Loan").  This  offer  is  in  replacement  of  and  not 
in  addition  to  an  offer  dated  March  27,  2009  relating  to  a  $10,000,000  loan  guarantee  and 
renders  that  previous  offer  null  and  void. 

The  proceeds  of  the  Loan  shall  be  used  to  complete  capital  expenditures  at  Atcon  Industrial 
Services  Inc.'s  Miramichi  facilities,  and  for  no  other  purpose. 

Term  and  payment: 

The  Minister's  liability  under  the  Guarantee  shall  not  exceed  the  lesser  of  $10,000,000  or  the 
principal  balance  of  the  Loan  outstanding  on  the  date  upon  which  the  Bank  makes  demand  for 
payment. 

The  Loan  shall  be  repaid  by  way  of  72  equal  principal  payments,  commencing  on  the  first  day  of 
the  25th  month  following  the  issuance  of  the  Guarantee. 

Interest  on  or  with  respect  to  the  Loan  is  not  guaranteed. 

The  Guarantee  shall  be  issued  to  the  Bank  at  such  time  as  the  required  legal  agreements  have 
been  executed  by  all  parties,  the  Minister  has  received  satisfactory  legal  opinions  with  respect  to 
the  agreements,  and  the  Company  has  met  all  of  the  prior  conditions  of  this  offer. 


Minister/Ministre 

Business  New  Brunswkk/Enueprises  I'iouveau-Brunswick 

P.O.  Box/C  P,  6000  Frederkton   New  Brunswick/Mnuveftu-Brunswkk    E3B5H1    Canada   Tel./Tel.  (506)  453-5898  F.ix/Telec.  (506)  453-5893 
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The  Guarantee  shall  terminate  eight  years  following  the  date  upon  which  it  is  issued  or  on  such 
earlier  date  upon  which  the  Loan  is  repaid  in  full,  unless  on  or  before  such  date(s),  the  Bank  has 
issued  a  demand  for  payment  under  the  Guarantee. 

Upon  receipt  of  a  demand  for  payment  from  the  Bank,  the  Minister  shall  forthwith  make 
payment  to  the  Bank  and  the  Bank  shall  forthwith  assign  its  security  to  the  Minister. 

Security  and  Documentation: 

As  security  for  the  Loan  to  be  provided  under  the  Guarantee,  the  Bank  shall  hold  security  by  way 
of  a  charge  over  all  assets  and  undertakings  of  Atcon  Industrial  Services  Inc.,  together  with  a 
guarantee  from  Atcon  Group  Inc.,  and  a  guarantee  from  Robert  Tozer  (which  guarantee  shall  not 
attach  to  the  guarantor's  principal  residence). 

In  addition,  the  Company  shall  provide  Indemnity  Agreements  to  the  Minister,  in  a  form 
satisfactory  to  the  Minister  from  the  Company  and  each  of  the  shareholders. 

Prior  Conditions: 

Prior  to  the  issuance  of  the  Guarantee,  the  Company  shall  provide  the  Minister  with: 

a)  1  an  undertaking  that  the  guaranteed  Loan  will  be  used  to  complete  capital  expenditures  at 
Atcon  Industrial  Services  Inc.'s  Miramichi  facilities  and  for  no  other  purpose; 

b)  an  agreement  by  the  Company  that  in  the  event  of  any  payment  being  made  by  the 
Minister  under  the  Guarantee,  the  amount  so  paid  shall  become  an  obligation  of  Atcon 
Holdings  Inc.  to  be  repaid  upon  demand; 

c)  evidence  that  the  Company  is  in  compliance  with  environmental  regulations  and  that  any 
applicable  property  tax  payments  are  current; 

d)  payment  to  the  Minister  of  a  guarantee  charge  of  1.5  percent  of  the  amount  of  the 
Minister's  maximum  liability  under  the  Guarantee  concurrently  with  the  issuance  of  the 
Guarantee  and  annually  thereafter  on  the  anniversary  dates  of  the  issuance  of  the 
Guarantee; 

e)  ah  undertaking  that  Atcon  shall,  within  90  days  of  the  acceptance  of  this  offer,  arrange  an 
External  Board  of  Directors  or  Advisory  Board  acceptable  to  the  Minister  which  shall 
include  not  less  than  one  member  appointed  by  the  Minister,  with  the  frequency  of 
meetings  to  be  held  being  satisfactory  to  the  Minister; 

f)  evidence  that  Atcon  has  completed  an  external  review  by  a  firm  satisfactory  to  the 
Minister  of  the  Company's  assets  (including  receivables,  inventories,  and  "other  current 
assets")  indicating  results  satisfactory  to  the  Minister; 
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g)  evidence  that  Atcon  has  made  such  administrative  changes  as  are  necessary  to  ensure  that 
any  contracts  in  excess  of  $5,000,000  are  reviewed  by  the  Advisory  Board  prior  to 
acceptance,  and  that  the  Vice  President  of  Finance  recommends  acceptance  of  the 
contract  based  on  anticipated  profit  margin  and  the  availability  of  the  working  capital 
required  to  undertake  the  contract; 

h)  an  undertaking  to  sell  or  otherwise  monetize  the  highway  maintenance  contract  not  later 
than  September  30,  2009,  with  all  proceeds  being  applied  to  the  Minister's  guaranteed 
loans; 

i)  an  undertaking  to  sell  or  otherwise  monetize  the  Swedish  assets  as  quickly  as  possible, 
but  in  no  event  later  than  July  31,  2010,  with  all  proceeds  being  applied  to  the  Minister's 
guaranteed  loans.  The  Minister  is  to  be  provided  with  monthly  progress  reports  from  the 
firm  which  has  been  engaged  to  sell  the  assets,  and  the  company  shall  undertake  not  to 
reject  any  offer  of  $18  million  or  more; 

j)  an  agreement  from  Atcon  Group  to  acknowledge  that,  while  Atcon  Construction  Inc.  may 
bid  on  PNB  contracts  during  the  duration  of  the  guarantee(s),  those  bids  will  be 
disqualified  if  there  is  a  bid  from  another  NB  company.  Additionally,  Atcon  Construction 
Inc.  shall  agree  not  to  seek  or  accept  sub-contracts  on  projects  funded  by  PNB,  save  and 
excepting  the  supply  of  aggregate  and  asphalt  in  volumes  not  to  exceed  the  volumes  sold 
during  the  company's  previous  fiscal  year;  and 

k)  a  resolution  plan  acceptable  to  the  Minister  with  respect  to  all  outstanding  payables  owed 
to  New  Brunswick  companies  and  the  Province  of  New  Brunswick. 

Restrictions: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  shall  not,  without  the  prior  written 
approval  of  the  Minister  or  the  Minister's  representative: 

a)  make  or  incur  commitments  for  capital  expenditures  in  excess  of  $1,000,000  in  any  fiscal 
year  whether  by  purchase  or  lease; 

b)  declare  or  pay  dividends  on  its  capital  stock,  redeem  any  preferred  or  common  shares, 
pay  any  management  fees  or  bonuses,  repay  any  shareholders'  loans  or  pay  interest  on 
same,  make  any  inter  company  loans  or  repayment  of  same  except  in  the  normal  course 
of  business,  nor  make  loans  to,  investments  in  or  guarantees  on  behalf  of  others; 

c)  permit  any  transactions  between  the  Company  and  affiliates  of  the  Company  unless  such 
transactions  are  at  fair  market  value  and  the  Minister  or  a  representative  of  the  Minister  is 
accorded  the  opportunity  to  review  the  financial  records  of  the  companies  involved  upon 
request; 
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d)  sell  or  encumber  assets  in  excess  of  $500,000  annually  except  in  the  ordinary  course  of 
business; 

e)  allow  a  change  in  ownership  of  the  controlling  shares  of  the  Company;  nor 

f)  engage  the  services  of  any  consultant  or  consulting  firm  not  at  arm's  length  with  the 
Company. 

Compliance: 

As  long  as  any  amount  of  the  Guarantee  is  outstanding,  the  Company  shall  comply  with  all  of  the 
terms  and  conditions  of  the  assistance  and  in  addition  shall  provide  the  information  requested 
and  otherwise  comply  with  the  requirements  contained  in  Schedule  "A"  to  this  letter. 

Other  Requirements: 

As  long  as  the  Guarantee  is  outstanding,  the  Company  agrees,  unless  otherwise  approved  by  the 
Minister  or  the  Minister's  representative,  to: 

a)  be  permitted  to  repay  the  guaranteed  Loan  in  whole  or  in  part  at  any  time  without  penalty 
from  the  Minister; 

b)  maintain  fire  insurance  in  an  amount  no  less  than  80  percent  of  replacement  value  or  80 
percent  of  the  cash  value  of  the  Company's  assets  as  reasonably  determined  by  the 
Company,  or  an  amount  satisfactory  to  the  Minister  or  the  Minister's  representative; 

c)  allow  a  nominee  of  the  Minister  to  attend  any  and  all  meetings  of  the  Company's  Board 
of  Directors  or  Advisory  Board  should  the  Minister  so  request,  such  nominee  to  act  in  an 
advisory  capacity  only,  without  voting  privileges,  but  entitled  to  all  notices  of  meetings 
of  the  Board; 

d)  pay  and  satisfy  all  taxes,  rates,  and  public  charges,  due  or  falling  due  with  respect  to  the 
Company  and  operate  the  business  in  a  good  and  businesslike  manner; 

e)  pay  within  30  days  of  receipt  of  an  invoice  from  the  Minister  all  costs,  charges  and 
expenses  incurred  by  the  Minister  in  association  with  preparation,  execution,  filing  of 
documents,  protection  of  security,  searching  of  titles,  together  with  interest  thereon  for 
past  due  amounts  at  the  rate  of  10.69  percent  per  annum  until  so  repaid; 

f)  where  possible  in  terms  of  cost,  quality  and  availability,  review  and  consider  the  use  of 
New  Brunswick  goods  and  services  in  relation  to  this  project; 

g)  make  all  reasonable  efforts  to  ensure  that  employees  of  the  Company  are  provided  the 
opportunity  to  upgrade  skills  through  training  or  education; 
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h)  meet  all  federal  and  provincial  environmental  regulations; 

i)  adhere  to  generally  accepted  accounting  principles  (GAAP)  in  any  financial  reporting  to 
the  Minister;  and 

j)  pay  an  annual  charge  of  1.5  percent  of  the  Minister's  maximum  liability  under  the 
Guarantee  concurrent  with  the  issuance  of  the  Guarantee  and  annually  thereafter  on  the 
anniversary  dates  of  the  issuance  of  the  Guarantee. 

Issuance  of  the  Guarantee: 


The  Guarantee  offered  herein  shall  not  be  issued  until  all  terms  and  conditions  identified  herein, 
together  with  such  other  terms  and  conditions  as  may  be  specified  by  the  Minister,  have  been 
embodied  in  formal  agreements  and  security  documents  satisfactory  to  the  Minister. 


Required  Information: 


Mr.  John  Watt  of  the  Business  Financial  Support  Division  of  the  Department  of  Business  New 
Brunswick  will  be  responsible  for  the  formal  documentation  and  in  order  that  we  may  proceed 
with  this  documentation,  the  following  items  should  be  submitted  to  the  Department; 

a)  a  certified  copy  of  the  Articles  of  Incorporation  and  Articles  of  Amendment  of  the 
Company  and  any  corporate  shareholder; 

b)  a  certified  copy  of  the  Company's  Borrowing  By-Law  and  the  by-law  respecting  signing 
officers; 

c)  a  Certificate  of  Incumbency  of  the  officers  of  the  Corporation  indicating  those  who  will 
be  signing  the  documents; 

d)  the  name  and  address  of  the  Company's  solicitor; 

e)  a  list  of  all  existing  shareholders  and  their  number  of  shares; 


f)   a  list  of  all  existing  shareholder  loans;  and 


g)  a  statement  of  any  outstanding  or  pending  legal  actions  against  the  Company  or  any  of  its 
shareholders,  and  the  current  status  of  any  such  actions. 

If,  in  the  opinion  of  the  Minister,  the  Company's  situation  changes  in  a  materially  adverse 
manner  or  the  Company  is  unable  to  fulfill  the  Prior  Conditions  of  this  offer  within  90  days  of 
the  date  of  acceptance  of  this  offer,  the  offer  may  be  withdrawn. 
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Would  you  please  sign  and  return  the  attached  copy  of  this  letter  where  indicated  below  to 
signify  your  agreement  with  the  terms  and  conditions  herein.  Please  note  that,  if  the  offer  is  not 
accepted  within  30  days  of  the  date  of  this  letter,  it  will  expire  and  any  form  of  conditional 
acceptance  will  render  this  offer  null  and  void. 

Yours  truly, 


Greg  Byrne,  Q.C. 
Minister 


cc:      John  Watt 


Hereby  accepted  this 


,2009 
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Schedule  A 
Atcon  Holdings  Inc. 

Account  Monitoring  Plan 

Submit  to  the  Minister  annually,  budgets  an-d  cash  flow  projections  no  later  than  the  end  of 
the  prior  fiscal  year. 

-  Provide  the  Minister  with  the  audited  annual  financial  statements  of  the  Company  within  120 
days  of  the  close  of  its  financial  year,  and  such  other  statements  as  the  Minister  may  from 
time  to  time  require. 

-  Provide  the  Minister  with  a  copy  of  the  auditor's  management  letter  and  the  response  to  that 
letter. 

-  Provide  the  Minister  with  the  Company's  quarterly  financial  statements  with  comparison  to 
budget,  including  profit  and  loss  statements  and  balance  sheets,  all  in  formats  satisfactory  to 
the  Minister,  30  days  after  each  quarter  end. 

-  Provide  the  Minister  with  reports  on  orders  booked,  sales  levels  and  employment  levels, 
should  the  Minister  so  request. 

Allow  a  representative  of  the  Minister  access  to  all  the  facilities  of  the  Company  and  the 
books  and  records  of  the  Company. 


Brunswick 

CANADA 


June  9,  2009 


Atcon  Holdings  Inc. 
626  Newcastle  Blvd. 
Miramichi,NB  E1V  2L3 

Attention:  Mr.  Robert  Tozer,  President 

Dear  Mr.  Tozer: 

Subject:  Minister  of  Business  New  Brunswick  ("Minister")  -  Financial  Assistance 

I  refer  herein  to  three  letters  of  offer  dated  April  24,  2009  regarding  loan  guarantees  in  the 
amounts  of  $10,000,000,  $20,000,000  and  $20,000,000. 

The  Prior  Conditions  contained  in  those  letters  are  hereby  amended  as  follows: 

1)  by  deleting  clause  j)  and  replacing  it  with  a  revised  clause  j)  to  read: 

"An  agreement  from  Atcon  Group  Inc.  that  Atcon  companies  engaged  in  the  construction  sector 
(as  hereinafter  defined)  may  bid  on  PNB  funded  contracts  excluding  P3  projects  while  the 
financial  assistance  by  way  of  loan  guarantee(s)  is  in  effect  but  that  upon  notification  by  PNB  of 
a  competitive  bid  from  another  New  Brunswick  company,  the  Atcon  company  shall  withdraw  its 
bid  and  remove  itself  from  consideration  for  participation  or  other  involvement  in  the  project  in 
question.  This  restriction  and  undertaking  shall  apply  to  contracts  in  which  the  Atcon  company 
is  a  prime  contractor  or  sub  contractor  but  does  not  apply  to  contracts  for  the  supply  of  aggregate 
and  asphalt  so  long  as  the  quantities  and  volumes  do  not  exceed  the  quantities  and  volumes  sold 
during  that  company's  2009  fiscal  year. 

Atcon  Group  Inc.  further  acknowledges  that  while  Brunway  Group  or  other  joint  venture 
involving  Atcon  companies  may  bid  on  P3  projects  in  New  Brunswick,  Atcon  companies  shall 
not  perform  construction  sector  work  under  the  P3  project  contracts )  without  the  express  written 
consent  of  the  Minister  or  the  Minister' s  representative. 


Minister/Ministre 

Business  New  Brunswkk/Entreprises  Nouveau-Brunswkk 

P.O.  B»x/(.  P.  6000   Frederick!)   Hew  Bjunswick/Noiiveau-Brtinswick    E3B5H1    Canada   Tri./Tel.  (50b)  453-5898   Fax/Telec.  (506}  453-5893 
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"Atcon  companies"  includes  any  company,  limited  partnership,  partnership  or  trust  in  which 
Atcon  Group  Inc.,  Atcon  Holdings  Inc.  or  Robert  Tozer  holds  an  equity  position,  has  a 
contractual  right  to  obtain  an  equity  position  or  holds  any  beneficial  right  or  interest  whatsoever. 
"Construction  sector"  includes,  but  is  not  limited  to,  highway  construction  and  paving." 

Would  you  please  sign  and  return  the  attached  copy  of  this  letter  where  indicated  below  to 
signify  your  agreement  with  the  terms  and  conditions  herein.  Please  note  that,  if  the  offer  is  not 
accepted  within  30  days  of  the  date  of  this  letter,  it  will  expire  and  any  form  of  conditional 
acceptance  will  render  this  offer  null  and  void. 


Yours  truly, 


day  of 


J  i>  a/  £ 


,2009 


July  17,  2009 


The  Bank  of  Nova  Scotia 
1709  Hollis  Street,  4lh  floor 
Halifax,  NS  B3J  2M1 

Attention:  Patricia  Davis,  Senior  Manager 

Dear  Ms.  Davis: 

RE:  Atcon  Holding  Inc. 

This  letter  is  to  confirm  to  you  that  the  Minister  of  Business  New  Brunswick  has  agreed  to 
peimit  Atcon  Holdings  Inc.  to  draw  an  additional  $2,000,000  under  Capital  Expenditure 
Guarantee. 

As  you  aware,  the  Minister  is  not  in  the  office  today.  I  am  hereby  providing  to  you  my 
uniertaking  that  the  authorization  letter  as  attached  will  be  signed  by  the  Minister  and  delivered 
to^ou  on  or  before  July  23,  2009. 

I  fust  that  this  is  satisfactory  to  you. 

Yiurs  truly, 


Piil  Lepage 

Ming  Deputy  Minister 


Exhibit  #63 
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H-k  New^c^-  Nouveau  < 

Brunswick 

CANADA 


July  17,2009 


The  Bank  of  Nova  Scotia 
1709  Mollis  Street,  4lh  floor 
Halifax,  NS  B3J2M1 

Attention;  Patricia  Davis,  Senior  Manager 

Dear  Ms.  Davis: 

RE:  Atcon  Holding  Inc. 

I  refer  herein  to  a  Guarantee  Agreement  made  as  of  the  30th  day  of  June,  2009  between  Atcon 
Holdings  Inc.,  The  Bank  of  Nova  Scotia,  and  Her  Majesty  the  Queen  in  Right  of  the  Province  of 
New  Brunswick  as  represented  by  the  Minister  of  Business  New  Brunswick  (  the  "Capital 
Expenditure  Guarantee"). 

Pursuant  to  Clause  1  .(a)  of  the  aforementioned  agreement,  1  hereby  authorize  the  Bank  of  Nova 
Scotia  to  advance  up  to  $8,000,000  of  the  guaranteed  loan. 


Yours  truly, 


Victor  Boudreau 
Minister 


C 
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Minister/Ministre 

Business  New  Brunswick/Entreprises  Mouveau-Brunswick  www.gnb.ca 
P.O.  Box/CP. 6000   Frederkton    New Brunswick/Nouveau-Brunswick   E3B5H1    Canada   Tel./Tei.  (506)  453-5898   Fax/Mec.  (506)  453-5893 


'   MacDonald,  Chantal  (BNB/ENB) 


From: 

Sent: 

To: 

Subject: 


Watt,  John  (BNB/ENB) 
Friday,  July  17,  2009  8:31  AM 
Perron,  Sadie  (BNB/ENB) 
FW: 


The  games  begin! 

I  propose  to  advise  Katrina  that  we  are  not  prepared  to  consider  an  additional  advance  on  the  Capital  Expenditure  loan  to 
be  used  for  working  capital. 

Let  me  know  if  you  think  otherwise. 


From:  Katrina  Donovan  rmailto:kdonovan@atconqroup.coml 
Sent:  Thursday,  July  16,  2009  5:19  PM 
To:  Watt,  John  (BNB/ENB) 
Subject: 

We  need  some  help.  Our  current  work  can  only  support  a  line  of  credit  of  $28m.  As  part  of  the  refinancing  we  had  to 
pay  a  large  portion  of  the  working  capital  injection  back  to  the  bank  to  reduce  our  LOC.  Two  factors  are  contributing  to 
our  cash  problems  -  certain  receivables  are  falling  off  the  borrowing  base  that  have  not  been  collected.  We  do  expect 
to  collect  these  receivables  in  the  near  future  however  currently  we  cannot  margin  them.  The  otherfactor  is  the 
volume  of  work.  We  have  mobilized  to  Newfoundland  but  the  progress  billings  have  not  ramped  up  yet. 

Is  there  any  way  we  can  draw  a  portion  of  the  remaining  loan  for  a  short  term  basis  to  assist  in  working  capital.  BNB  has 
everything  we  have  and  we  need  to  get  through  the  next  few  weeks.  Our  focus  has  been  on  the  refinancing  until  last 
week  and  then  efforts  quickly  moved  to  cash  collections. 

I  am  travelling  tomorrow  but  am  available  on  my  cell  phone  -  p  lease  call  me  at  627-9975. 

Thanks, 
Katrina 


Katrina  Donovan,  CA,  CBV 

VP  Finance  and  Administration  -  CFO 

Atcon  Group 

626  Newcaslte  Blvd.,  Miramichi,  New  Brunswick 
Ph:  506-627-1222  Fx:  506-627-1676 
Email:  kdono  van  @atcon  group  .com 


This  message  and  any  attachments  may  contain  Information  that  is  privileged  or  confidential.  If  you  are  not  the  intended  recipient, 
you  are  hereby  notified  that  any  disclosure,  copying,  distribution,  or  use  of  the  information  contained  herein  is  STRICTLY 
PROHIBITED.  If  you  received  this  transmission  in  error,  please  immediately  contact  the  sender  and  destroy  the  material  in  its 
entirety,  whether  in  electronic  or  hard  copy  format. 


John 


|^  Think  of  the  environment  before  printing  out  this  message 
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MacDonald,  Chantal  (BNB/ENB) 


From: 

Sent: 

To: 

Subject: 


Watt,  John  (BNB/ENB) 
Friday,  July  17,  2009  9:57  AM 
Perron,  Sadie  (BNB/ENB) 
RE:  loan  guarantee  atcon  july  16 


The  draft  letter  looks  ok  to  me. 

Since  it  addressed  to  The  Brun-Way  Group,  I  would  suggest  that  we  simply  cc  Atcon  and  Robbie  Tozer  rather  than  send 
two  letters. 

That  will  force  Atcon  and  SNC  to  resolve  the  matter. 


From:  Perron,  Sadie  (BNB/ENB) 

Sent:  Thursday,  July  16,  2009  5:44  PM 

To:  Watt,  John  (BNB/ENB) 

Subject:  FW:  loan  guarantee  atcon  july  16 

Importance:  High 


Sadie  Perron 

Assistant  Deputy  Minister  /  Sous-ministre  adjointe 
Business  New  Brunswick 
Entreprises  Nouveau-Brunswick 
453-7499  

From:  Grant-McGivney,  Margaret  (DOT/MDT) 
Sent:  16  juillet  2009  17:44 
To:  Logan,  John  (OAG/CPG) 

Cc:  Perron,  Sadie  (BNB/ENB);  Burns,  Richard  P,  (TCH/JUS) 
Subject:  loan  guarantee  atcon  july  16 
Importance:  High 


Further  to  our  meeting  this  morning,  please  find  a  preliminary  first  draft  of  a  letter  to  The  Brun-Way  Group. 

We  look  forward  to  your  comment.  If  you  want  to  discuss  this  matter  further  please  call  Richard  Burns  at  444-4931. 

Regards, 

Margaret  Grant  -  McGivney 


fyi 


John, 
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MacDonald,  Chantal  (BNB/ENB) 


From:  Watt,  John  (BNB/ENB) 

Sent:  Monday,  July  20,  2009  9:09  AM 

To:  'Katrina  Donovan' 

Subject:  cash  flow 


!  need  to  come  up  and  talk  to  you  so  that  I  understand  what  happened  and  what  is  up-coming. 

Are  you  available  around  11:30  today? 

John 
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MacDonald,  Chantal  (BNB/ENB) 


From: 

Sent: 

To: 

Subject: 


Watt,  John  (BNB/ENB) 

Tuesday,  July  21 ,  2009  8:38  AM 

Perron,  Sadie  (BNB/ENB) 

RE;  Climate  Action  Fund  Award  -  Atcon  file 


Bob  Kiely's  e-mail  of  July  8  suggests  that  the  CAF  award  is  to  go  to  a  non-Atcon  company,  so  Atcon  should  not  be 
requesting  an  advance. 

I  am  going  to  Miramichi  tomorrow.  I  will  try  to  find  out  what  this  is  all  about. 


From:  Perron,  Sadie  (BNB/ENB) 

Sent:  Tuesday,  July  21,  2009  8:25  AM 

To:  LePage,  Phil  (BNB/ENB);  Watt,  John  (BNB/ENB) 

Subject:  Climate  Action  Fund  Award  -  Atcon  file 

I  spoke  to  Perry  Haines  and  he  will  send  me  the  information  on  the  program  and  ATcon's  application.  ATCON  has 
requested  a  $500,000  advance  under  the  program  prior  to  commencement  of  the  project. 


Sadie  Perron 

Assistant  Deputy  Minister  /  Sous-ministre  adjointe 
Business  New  Brunswick 
Entreprises  Nouveau-Brunswick 
453-7499 


John 
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MacDonald,  Chantal  (BNB/ENB) 


From: 

Sent: 

To: 

Subject: 


Watt,  John  (BNB/ENB) 
Tuesday,  July  21 ,  2009  8:44  AM 
'Katrina  Donovan1 
RE:  cash  flow 


Wednesday  is  fine.  About  10:00? 

I  need  to  discuss  your  cash  flow  situation  in  order  to  explain  why  we  had  to  allow  an  advance  on  the  Capital  loan. 
I  also  need  to  discuss  the  financial  implications  of  Envirem's  Belledune  project  at  the  former  Bennett  facility. 
Have  you  been  in  touch  with  Richter  yet? 

Let  me  know  if  1 0:00  tomorrow  works  for  you. 


From:  Katrina  Donovan  [mailto-.kdonovantaatconqroup.coml 
Sent:  Monday,  July  20,  2009  5:43  PM 
To:  Watt,  John  (BNB/ENB) 
Subject:  RE:  cash  flow 

When  do  you  want  to  come  -  is  Wednesday  OK  with  you?  What  do  you  want  to  !ook  at? 


From:  Watt,  John  (BNB/ENB)  fma  iito :  Jo  h  n .  Watt(5>q  n  b.  cal 
Sent:  Monday,  July  20,  2009  9:09  AM 
To:  Katrina  Donovan 
Subject:  cash  flow 

I  need  to  come  up  and  talk  to  you  so  that  I  understand  what  happened  and  what  is  up-coming. 
Are  you  available  around  1 1 :30  today? 


John 


John 


233 


MacDonald,  Chantal  (BNB/ENB) 


From:  Watt,  John  (BNB/ENB) 

Sent:  Tuesday,  July  21 ,  2009  9:41  AM 

To:  'Katrina  Donovan' 

Subject:  Richter 

Attachments:  Richter  mandate.doc 


j  did  not  send  Richter  the  mandate  items. 


I  have  attached  the  list  if  you  want  to  send  it. 
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Review  of  the  following  for  Atcon  Holdings  Inc.  and  its  subsidiary  companies: 

Past  3  years  operating  results  (for  purposes  of  familiarization  and  to  understand  recent 
trends)  ; 

The  most  current  financial  position  and  operating  results; 
The  most  current  business  plan  and  financial  forecast; 
The  long  term  strategies; 

The  overall  overhead  structure  (including  general  &  administration,  HR,  etc); 

The  organizational  structure,  including  assessment  of  senior  management; 

The  corporate  structure; 

The  overall  reporting  systems  and  technology; 

The  current  and  long  term  capital  expenditure  requirements; 

Potential  underperforming  and/or  redundant  assets; 

Compensation  and  incentive  programs; 

Contract  management  and  bidding  processes; 

The  cash  management; 

Development  structure  of  governance. 


MacDonald,  Chantal  (BNB/ENB) 


From:  Watt,  John  (BNB/ENB) 

Sent:  Tuesday,  July  21,  2009  11:31  AM 

To:  'Ciaran  Dooley' 

Cc:  'patricia.davis@scotiabank.com' 

Subject:  letter 


The  letter  authorizing  the  additional  advance  on  the  capital  loan  has  been  signed  by  the  Minister  and  is  being  sent  by 
courier  today. 


John 
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MacPonald,  Chantal  (BNB/ENB) 


Sent: 

To: 

Cc: 


Subject: 


From: 


Watt,  John  (BNB/ENB) 
Thursday,  July  23,  2009  8:54  AM 
LePage,  Phil  (BNB/ENB) 
Perron,  Sadie  (BNB/ENB) 
Atcon 


I  visited  Atcon  on  July  22   to  discuss  a  number  of  items: 

My  discussions  were  with  Katrina  Donovan,  Atcon's  VP  Finance. 

Route  #1 

Upon  receipt  of  DOT's  letter,  SNC-Lavalin  called  Robbie  Tozer  to  a  meeting  in  Montreal  on  Monday,  July  21st.  At  the 
meeting,  SNC  tabled  the  letter  (which  Robbie  was  unaware  of),  and  is  severing  its  relationship  with  Atcon,  both  in  the 
Brun-way  Group  J/V  and  in  the  existing  Brunway  partnership  and  in  the  ongoing  highway  maintenance  contract.  Atcon  will 
not  be  doing  any  work  on  route  #1 .  Atcon  was  given  until  late  yesterday  to  provide  a  letter  to  SNC  acknowledging  that  the 
relationship  is  ended.  I  do  not  know  if  the  letter  was  sent,  but  Katrina  said  that  she  would  copy  us  on  it. 

Beiiedune  Envirem  Project 

This  project,  which  was  seeking  both  AIF  and  CAF  funding  will  not  be  proceeding  under  Atcon's  ownership,  as  it  would 
require  capital  expenditures  beyond  the  limits  imposed  by  both  BNB  and  the  Bank  of  Nova  Scotia.  Atcon  has  received  an 
inquiry  from  a  party  interested  in  purchasing  all  or  a  portion  of  Envirem,  which  Atcon  is  looking  at  seriously.  This  would 
generate  cash  for  Atcon,  and  the  Beiiedune  project  could  proceed  under  the  new  ownership.  If  it  is  sold,  Atcon  will  be 
requesting  that  50%  of  the  proceeds  be  used  for  working  capital  and  50%  for  debt  reduction. 

Michelin  Contract 

Atcon  has  been  awarded  the  contract  to  supply  tire  moulds  to  Michelin.  This  is  a  multi-year,  multi-million  dollar  contract. 
The  problem  is  that  it  will  require  up  to  $6  million  in  capital  expenditures,  which  is  out  of  the  question  at  this  time.  Atcon  is 
currently  working  on  ways  to  reduce  these  costs,  in  large  part  by  utilizing  existing  buildings  and  equipment  and 
subcontracting  a  portion  of  the  work.  The  company  is  looking  at  possibly  selling  $3-$4  million  of  underutilized  assets  in 
order  to  be  able  to  take  on  the  Michelin  contract,  it  would  need  to  borrow  to  purchase  the  necessary  equipment,  but  the 
net  effect  on  the  company's  debt  would  be  neutral,  and  BNB  and  BNS  would  probably  agree  to  this  approach. 

Richter  consulting  study 

Richter  has  confirmed  to  me  that  they  had  a  very  productive  45  minute  conference  call  with  Atcon.  The  company  is  going 
to  be  sending  a  substantial  amount  of  information  to  Richter  prior  to  a  preliminary  meeting  in  early  August  Katrina  in 
particular  is  very  anxious  to  get  this  study  done,  as  she  thinks  it  will  be  of  great  help  to  Atcon. 


The  advisory  board  is  not  yet  in  place,  and  will  not  be  in  place  by  the  July  29  deadline.  I  do  not  believe  that  this  is  a 
deliberate  attempt  to  evade  the  issue,  I  think  it  is  more  a  case  of  not  being  sure  how  the  get  a  board  in  place  and 
operational.  The  Richter  report,  once  completed,  wilt  be  of  great  help  to  a  new  board.  I  really  have  no  concern  about  a  30- 
60  delay  in  the  establishment  of  the  board. 


Cash  flow  remains  a  very  serious  problem.  The  Bank  is  not  allowing  any  flexibility  on  the  operating  line.  Ernst  &  Young, 
selected  by  BNS  to  study  Atcon,  are  currently  working  on  the  project  with  a  BNS  imposed  deadline  of  July  31st  to 
complete  the  report.  Katrina  advises  that  they  are  concentrating  almost  exclusively  on  the  evaluation  of  current  assets 
which  comprise  the  BNS  security.  Katrina  is  concerned  that,  upon  receipt  of  the  report,  BNS  may  change  the  existing 
margin  formula  and  further  reduce  the  company's  borrowing  ability. 


Advisory  Board 


Cash  Flow 
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'Beyond  those  issues,  the  company  has  well  over  $12  million  in  accounts  receivable  which  are  over  90  days  old  and  are 
no  longer  considered  in  the  BNS  margin  calculation.  The  receivables  are  from  large  companies  (Shell,  Suncor,  etc.),  and 
will  be  collected,  but  timing  is  becoming  critical.  The  company  is  making  every  effort  to  collect.  The  volume  of  work  is 
decreasing,  which  is  placing  further  stress  on  the  company  as  the  fixed  costs  remain  in  place. 

The  company  is  looking  at  a  number  of  possible  options  to  reduce  debt  and  operating  costs. 

These  include  the  possibility  of  closing  the  machining  division.  This  division  is  still  losing  money,  and  should  have  been 
closed  years  ago.  The  closure,  if  it  occurs,  would  affect  up  to  80  people. 
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MacPonaid,  Chantal  (BNB/ENB) 


From: 

Sent: 

To: 

Subject: 
Attachments: 


Watt,  John  (BNB/ENB) 
Thursday,  July  23,  2009  10:27  AM 
'ERodier@rsmrichter.com' 
RE:  Atcon 
image001.jpg 


I  am  available  all  day,  so  whatever  works  for  you  is  fine. 


From:  ERod ie r@ rsm richter , co m  [mailto:ERodier(arsmrichter.cotri] 
Sent:  Thursday,  July  23,  2009  10:14  AM 
To:  Watt,  John  (BNB/ENB) 
Subject:  RE:  Atcon 


What  time  would  you  like  to  meet?  Are  you  available  for  lunch? 

Regards, 

Eric 


Eric  A.  Rodier,  MBA,  CA 

RSM  Richter  Inc. 

2,  Place  Alexis  Nihon,  Montreal  (Quebec)  H3Z  3C2 
erodier@rsmrichter.  com  •  www .r smrichter. com 
T  :  514  934  3452  •  Fax  :  514  934  3504 


From:  Watt,  John  (BNB/ENB)  rmailto:John.Watt@gnb.ca1 
Sent:  July  23,  2009  8:31  AM 
To:  Rodier,  Eric 
Subject:  Atcon 

Would  you  be  available  to  meet  me  in  your  offices  on  Friday,  July  31? 


L'information  contenue  dans  le  present  message  electronique  et  les  fichiers  qui  y  sont  joints  sont  reserves 
uniquement  a  l'usage  de  John.Watt@gnb.ca.  Le  present  message  peut  contenir  des  renseignements  de  nature 
confidentielle,  exclusive  ou  protegee  par  le  secret  professionnel  aux  termes  de  la  loi.  Si  le  lecteur  du  present 
message  n'est  pas  le  destinataire  vise  ou  l'employe  ou  l'agent  responsable  de  la  remise  du  message  au 


John, 


John 
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* .  'destinataire  vise,  veuillez  prendre  note  que  toute  diffusion,  distribution,  divulgation,  utilisation,  impression  ou 
reproduction  de  la  presente  communication,  et  de  tout  fichier  qui  y  est  joint,  est  strictement  interdite.  Si  vous 
avez  recu  le  present  message  electronique  par  erreur,  veuillez  informer  immediatement 

l'expediteur  ERodier@rsmrichter.com,  detruire  toutes  les  copies  sur  support  papier  et  supprimer  le  message  de 
votre  ordinateur  et  de  votre  serveur. 

RSM  Richter  S.E.N.C.R.L. 

The  information  contained  in  this  electronic  message  and  any  attachment(s)  is  intended  only  for  the  use  of 
John.Watt@gnb.ca.  It  may  contain  confidential,  proprietary  or  legally  privileged  information.  If  the  reader  of 
this  message  is  not  the  intended  recipient,  or  the  employee  or  agent  responsible  to  deliver  it  to  the  intended 
recipient,  you  are  hereby  notified  that  any  dissemination,  distribution,  disclosure,  use,  print  or  copying  of  this 
communication  and  any  attachment(s)  is  strictly  prohibited.  If  you  have  received  this  electronic  message  in 
error,  please  notify  the  sender  at  ERodier@rsmrichter.com  immediately  and  destroy  all  copies. 

RSM  Richter  LLP 
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¥  t 

MacDonald,  Chantal  (BNB/ENB) 


From:  Watt,  John  (BNB/ENB) 

Sent:  Thursday,  July  23,  2009  10:31  AM 

To:  'Katrina  Donovan' 

Subject:  Richter 


Can  you  send  me  Atcon's  consent  for  me  to  discuss  the  company's  affairs  with  Richter?  I  am  meeting  with  them  next 
week  in  Montreal. 


ps:  Did  a  letter  go  to  SNC? 


John 
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MacDonald,  Chantal  (BNB/ENB) 


From: 

Sent: 

To: 

Subject: 


Watt,  John  (BNB/ENB) 
Friday,  July  24,  2009  9:38  AM 
LePage,  Phil  (BNB/ENB) 
FW:  Richter 


FYl 


Katrina  says  she  does  not  have  a  copy  of  SNC's  letter  to  DOT.  I  tried  calling  Margaret  Grant-McGivney,  but  she  is  in 
meetings. 


From:  Katrina  Donovan  \ mailto : kdo nova n @atco ng ro u p , com] 
Sent:  Friday,  July  24,  2009  9:23  AM 
To:  Watt,  John  (BNB/ENB) 
Cc:  ssilliker@atconaroup.com 
Subject:  RE:  Richter 

Shannon  has  letter  of  consent  and  she  will  scan  and  send  to  you  today.  I  do  not  have  copy  of  letter  to  DOT  but  it  has 
been  sent 

From:  Watt,  John  (BNB/ENB)  rmailto:John.Watt@qnb.cal 
Sent:  Friday,  July  24,  2009  9:03  AM 
To:  kdonovan@atcongroup.com 
Subject:  FW:  Richter 

Just  a  reminder.  I  know  you  are  busy. 


From:  Katrina  Donovan  [mailto:kdonovan@atconqroup.com1 
Sent:  Thursday,  July  23,  2009  10:54  AM 
To:  Watt,  John  (BNB/ENB) 
Subject:  RE:  Richter 

SNC  was  sending  letter  to  DOT  -  I  will  try  to  get  a  copy.  I  will  send  you  consent  today 

From:  Watt,  John  (BNB/ENB)  rmailto:John.Watt(aqnb,ca1 
Sent:  Thursday,  July  23,  2009  10:31  AM 
To:  Katrina  Donovan 
Subject:  Richter 

Can  you  send  me  Atcon's  consent  for  me  to  discuss  the  company's  affairs  with  Richter?  I  am  meeting  with  them  next 
week  in  Montreal. 


ps:  Did  a  letter  go  to  SNC? 


John 


John 
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MacDonald,  Chantal  (BNB/ENB) 


From: 

Sent: 

To: 

Subject: 


Watt,  John  (BNB/ENB) 
Friday,  July  24,  2009  10:41  AM 
'Shannon  Silliker' 
RE:  07-24-2009(3).pdf 


The  Setter  attachment  gives  consent  for  Richterto  discuss  Atcon  with  BNB.  I  needed  consent  for  BNB  to  discuss  Atcon 
with  Richter. 


From:  Shannon  Silliker  rmailto:ssilliker@atconqroup.com] 
Sent:  Friday,  July  24,  2009  9:52  AM 
To:  Watt,  John  (BNB/ENB) 
Cc:  kdonovan(3)atconqroup.com 
Subject:  07-24-2009(3). pdf 

Good  Morning, 

Please  see  the  attached. 

Thanks, 
Shannon 


John 
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MacDonald,  Chantal  (BNB/ENB) 


From: 

Sent: 

To: 

Subject: 


Watt,  John  (BNB/ENB) 

Friday,  July  24,  2009  1 1  -.50  AM 

'kdonovan@atcongroup.com' 

RE:  Certificates  for  Province  of  New  Brunswick 


Got  them 
Thanks 


From:  Katrina  Donovan  [mailto:kdonovan@atconqroup.com1 
Sent;  Friday,  July  24,  2009  11:36  AM 
To:  Watt,  John  (BNB/ENB) 

Subject:  FW:  Certificates  for  Province  of  New  Brunswick 

If  you  require  more  information  please  let  me  know -please  confirm  receipt 


From:  Sullivan,  Sonya  M  rmailto:Sonya.M.Sullivan@mar5h.corn1 
Sent:  Friday,  July  24,  2009  10:28  AM 
To:  Katrina  Donovan 

Cc:  Shannon  Silliker;  'Vicky  Malone';  GendronCurtis,  Dominique 
Subject:  Certificates  for  Province  of  New  Brunswick 


Here  you  go. 
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Bank  of  Nova  Scotia  4  August  2009 

PO  Box  70 

1709  Mollis  Street,  4th  Floor 
Halifax  NS  B3J  2M1 

Attention:  Mr.  Craig  Thompson,  Area  Vice  President 
Atlantic  Region,  Commercial  Banking 


Re:  Atcon  Holdings  Inc. 

Dear  Mr.  Thompson, 

Introduction 

The  Bank  of  Nova  Scotia  (the  "Bank")  retained  Ernst  &  Young  Inc.  ("EYI")  as  its  consultant  by  letter  of 
engagement  dated  15  July  2009  to  review  the  financial  affairs  of  Atcon  Holdings  Inc.  ("Atcon"  or  the 
"Company").  We  are  in  the  process  of  conducting  that  review  and  will  report  to  the  Bank  thereon  in 
due  course.  We  are  now  writing,  in  accordance  with  your  request,  to  provide  an  interim  report  solely  on 
Atcon's  reported  borrowing  base  as  at  6  June  2009  (the  "June  Borrowing  Base").  We  have  organized 
our  comments  as  follows: 

►  Executive  Summary 

►  The  June  Borrowing  Base 

►  Eligible  Receivables 

►  Eligible  Inventory 

►  Priority  Payables 

►  Summary 

In  conducting  our  review  and  developing  this  report,  we  have  relied  upon  unaudited  internal  financial 
statements,  the  Company's  financial  records,  including  those  of  its  subsidiary  companies  included  in 
the  June  Borrowing  Base,  i.e.,  Atcon  Construction  Inc.  ("Construction"),  Atcon  Industrial  Services  Inc. 
-  Fabrication  Division  ("Fabrication"),  Atcon  Industrial  Services  Inc.-  Machining  Division  ("Machining"), 
Atcon  Plywood  Inc.  ("Plywood"),  Atcon  Veneer  Products  Inc.  ("Veneer"),  Envirem  Technologies  Inc. 
("Envirem"),  Atcon's  internal  financial  projections  and  written  and  verbal  representations  from 
management.  We  have  not  performed  an  audit  or  other  verification  of  such  information  and 
accordingly,  we  express  no  opinion  thereon. 
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Alton  llnldinri'.  inr. 
4  August  ^0Q9 


This  report  has  been  prepared  for  the  use  only  of  those  to  whom  it  is  addressed  and  consequently  it 
should  not  be  circulated  to  others  or  used  for  other  purposes  or  reproduced  without  our  knowledge  and 
prior  written  permission.  We  will  not  assume  responsibility  or  liability  for  losses  incurred  by  the  reader 
or  any  other  party  as  a  result  of  the  circulation,  publication,  reproduction,  or  use  of  our  report  contrary 
to  the  provisions  of  this  paragraph.  We  reserve  the  right  but  will  be  under  no  obligation  to  update  this 
report  or  otherwise  notify  any  party,  for  events  occurring,  or  information  coming  to  our  attention, 
subsequent  to  the  date  of  this  report. 


Executive  summary 

As  at  6  June  2009,  Atcon  had  a  $40.0  million  operating  credit,  a  borrowing  base  of  $26.2  million,  a 
total  operating  credit  use  of  $39.4  million  and  a  borrowing  base  deficiency  of  $13.2  million.  A  copy  of 
the  June  Borrowing  Base  is  attached  as  Appendix  1.  Errors,  and  potentially  non-compliant  items  which 
may  affect  the  accuracy  of  this  borrowing  base,  are  shown  at  Exhibit  A.  We  have  discussed  these 
matters  with  Mr.  Robert  Tozer,  President,  Mr.  Mark  Ledwell,  Vice  President  and  Legal  Counsel  and  Ms. 
Katrina  Donovan,  Vice  President  Finance  and  CFO  (collectively  hereinafter  referred  to  as 
"Management").  A  brief  summary  follows: 

>  Errors  -  In  the  course  of  our  review  we  have  identified  errors  such  as  duplicate  accounts  receivable 
accruals,  duplicate  inventory  postings,  under-reported  HST,  employee  source  deductions,  and  wage 
accruals,  etc.  (see  Exhibit  A).  We  have  reviewed  these  errors  with  Management  who  concur  with 
EYI's  assessment.  The  correction  of  these  errors  has  the  cumulative  effect  of  reducing  the  June 
Borrowing  Base  from  $26.2  million  to  $23.5  million,  a  reduction  of  approximately  $2.8  million  or 
10%.  ,  /  / 

►  Potentially  Non-Compliant  Items  -  EYI  has  identified  certain  items  listed  in  Exhibit  A  which 
potentially  should  not  have  been  included  in  the  June  Borrowing  Base  because  their  inclusion  may 
not  be  compliant  with  the  strict  terms  of  Atcon's  credit  agreement  with  the  Bank.  Management 
believes  these  items  are  compliant  and  consistent  with  their  historical  borrowing  base  reporting 
practices.  A  brief  description  of  larger  items  follows: 

1.  $10.7  million  of  accounts  receivables  -  at  issue  with  these  accounts  receivable  is  the 
interpretation  of  the  definition  of  the  90  day  eligibility  period  for  borrowing  base  inclusion.  The 
inclusion  of  these  items  had  the  effect  of  increasing  the  June  Borrowing  Base  by  $8.0  million. 

2.  $3.2  million  of  accounts  receivable  accruals  -  at  issue  with  these  items  is  the  determination  of 
when  project  WIP  is  properly  converted  into  a  bona  fide  account  receivable  and  therefore  i  .  , 
eligible  for  inclusion  in  the  borrowing  base  calculation.  The  inclusion  of  these  items  had  the       >  (v[ 
effect  of  increasing  the  June  Borrowing  Base  by  $2.4  million. 

3.  $8.2  million  of  action,  suits  or  proceedings  -  at  issue  with  these  items  is  that  they  may  have 
priority  over  the  Bank's  security,  they  were  not  reported  in  the  June  Borrowing  Base  and  they 
may  or  may  not  have  a  direct  correlation  to  Eligible  Receivables  included  in  the  June  Borrowing 
Base  (e.g.,  the  item  may  relate  to  a  >  90  day  or  a  disqualified  account). 

Although  we  have  not  concluded  it  is  appropriate  to  deduct  these  items  from  the  June 
Borrowing  Base,  we  have  included  them  at  Exhibit  A  for  the  Bank's  consideration. 

Our  detailed  comments  on  the  components  of  the  June  Borrowing  Base  are  provided  below. 
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Alton  Holdings  Inc. 
4  August  20O9 

The  June  Borrowing  Base 
June  Borrowing  Base  -  $26.2  million 

A  copy  of  the  actual  6  June  2009  borrowing  base  calculation  submitted  by  Atcon  is  attached  as 
Appendix  1.  This  submission  indicates  the  authorized  signature  of  "Katrina  Donovan  -  VP  Finance  and 
Administration"  was  provided  by  email  in  accordance  with  the  Company's  credit  agreement  with  the 
Bank.  The  key  components  of  the  June  Borrowing  Base  as  submitted  are  as  follows: 


Established  Operating  Credit 

$40.0  million 

Eligible  Receivables 

$23.6  million 

Eligible  Inventory 

5.3  million 

Sub-total 

28.9  million 

Specific  Payables 

(2.7)  million 

Borrowing  Base 

26.2  million 

Total  Operating  Credit  Usage 

39.4  million 

Borrowing  Base  Deficiency 

(13.2  million) 

Our  comments  on  each  of  the  key  components  are  provided  below. 
Eligible  Receivables  -  $23.6  million 

The  Construction  aged  accounts  receivable  report  used  to  calculate  the  Eligible  Receivables  for  the 
June  Borrowing  Base  was  aged  as  at  the  calendar  month-end  date  of  31  May  2009  rather  then  the 
period-end  and  borrowing  base  date  of  6  June  2009  whereas  the  aged  accounts  receivable  reports  of 
the  other  five  divisions  included  in  the  June  Borrowing  Base  were  aged  as  at  6  June  2009.  This 
created  a  stub-period  (the  "Stub-Period")  of  six  days  and  an  eligibility  period  of  96  rather  than  90  days. 
Management  has  advised  it  is  the  Company's  standard  practice  to  run  Construction's  accounts 
receivable  aging  report  as  at  the  "month-end"  date  versus  the  "period-end"  date  because 
Construction's  billings  are  generally  prepared  on  a  calendar  month  basis.  For  example,  the  4  April 
2009  borrowing  base  was  prepared  using  a  31  March  2009  trial  balance  and  the  7  March  2009 
borrowing  base  with  a  27  February  2009  trial  balance. 

The  existence  of  the  "Stub-Period"  has  the  following  borrowing  base  implications: 

1.  The  Company  was  able  to  include  an  additional  $10.7  million  of  Construction's  accounts 
receivable  invoices  (the  "A/R  Invoices")  in  the  June  Borrowing  Base  representing  an  additional 
$8.0  million  of  borrowing  base  eligibility.  The  potential  impact  on  the  June  Borrowing  Base  of 
removing  this  $10.7  million  is  shown  in  Exhibit  A. 

2.  The  borrowing  base  couid  be  overstated  in  any  month  if  payments  on  account  of  any  A/R 
Invoices  included  in  a  month-end  Construction  aged  trial  balance  are  received  during  the  Stub- 
Period  and  the  borrowing  base  calculation  is  not  manually  adjusted  for  such  payments. 
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We  have  commented  below  on  the  two  major  components  of  the  Company's  accounts  receivable: 

1.  The  A/R  Invoices  posted  to  and  included  in  the  month-end  accounts  receivable  sub-ledgers 
Management  uses  to  prepare  the  borrowing  base;  and 

2.  The  accounts  receivable  accruals  made  by  Construction  after  the  sub-ledgers  have  been  closed 
for  the  period  (the  "A/R  Accruals"). 


Accounts  Receivable 


Attached  as  Exhibit  B  is  a  reconciliation  of  the  aged  divisional  accounts  receivable  sub-ledgers  to  the 
$23.6  million  of  Eligible  Receivables  in  the  June  Borrowing  Base.  Virtually  all  of  this  balance  (i.e.,  96% 
after  accruals  and  adjustments)  is  from  Construction's  significant  contracts  with  the  customers  listed  in 
the  account  receivable  summary  below.  The  Company  is  having  significant  problems  with  the 
collectability  of  these  accounts  with  57%  of  the  total  being  ineligible  for  borrowing  base  purposes 
because  they  are  either  older  than  90  days  (48%)  or  specifically  disqualified  by  the  Bank  due  to 
historical  collection  problems  (e.g.,  Cdn  Natural  Resources  Ltd.  -  7%). 


Atcon  Group 

Atcon  Construction  -  Aging  by  Major  Customer 
As  at  June  6,  2009 


• '     .Customer .  :  '  :  ,  .{; 

Suncor  Energy  Services 

7,017,647 

7,673,892 

14,691,539 

Pennecon 

20,331 

525,000 

6,238,813 

6,784,144 

Deh  Cho  Bridge  Corp. 

1,446,936 

3,306,330 

4.753,265 

SkyPower 

299,874 

602,028 

2,435,428 

10,509 

3,347,839 

Cdn  Natural  Resource  Ltd 

1,275,537 

572,262 

305,365 

25,855 

2,179,019 

AIT  -  CNRL 

951,431 

951,431 

AMEC  -  Colt  JV 

20,518 

744,056 

764,575 

Dept.  of  Transport.  NB 

4,209 

153,036 

521,892 

29,393 

708,529 

NWT  Transportation 

485,968 

485,988 

Non  Job  Entries 

292,381 

(584,872) 

34,678 

67,335 

(3,312,679) 

(3,503,157) 

Other  Jobs 

203.926 

47,731 

36,750 

288,778 

577,185 

1,286,378 

1,534,309 

643,691 

13,063,660 

15,212,321 

31,740,358 

A  brief  summary  of  the  status  of  each  of  these  accounts  follows: 


►    Suncor  -  $14.7  million  -  Management  advises  an  agreement  was  reached  in  June  2009  whereby 
Suncor  released  $5.8  million  of  the  account  receivable  to  three  project  subcontractors  in 
payment  of  liens  they  had  filed  against  the  project.  These  liens  are  discussed  more  fully  below. 
Suncor  made  the  payments  directly  to  the  subcontractors  and  no  cash  came  to  Atcon.  As  at  the 
date  of  this  report,  the  Company's  records  show  a  net  balance  owing  from  Suncor  in  the  amount 
of  $10.9  million  including  a  $2.0  million  A/R  Accrual  discussed  below. 

Meetings  originally  scheduled  for  the  week  ending  31  July  2009  between  Suncor  officials  and 
Management  to  resolve  the  unpaid  contract  amounts  were  postponed.  Management  advises 
Suncor  requested  additional  time  to  review  the  materials  it  presented  and  to  obtain  Board 
approval  for  a  sizeable  settlement  offer  to  Atcon.  Management  are  cautiously  optimistic  that 
the  requested  delay  will  result  in  a  favourable  settlement  offer  being  made  in  early  August. 
Management  hopes  to  settle  the  account  for  $10  million. 
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►    Pennecon  Heavy  Civil  -  $6.8  million  -  This  account  balance  should  actually  be  $3.1  million 
because  the  Company  had  not  properly  recorded  its  agreement  with  Pennecon  to  offset  this 
account  receivable  against  a  $3.7  million  payable  to  Pennecon  on  a  Manitoba  contract.  This 
offset  payment  should  have  been  recorded  in  a  manner  that  gave  the  same  result  as  if  $3.7 
million  of  cash  had  exchanged  hands.  Instead,  a  credit  was  posted  to  an  account  receivable  sub- 
ledger  account  titled  "Non  Job  Entries"  which  is  shown  the  above  table. 

While  this  Pennecon  offset  has  no  effect  on  the  overall  accounts  receivable  total  or  aging,  the 
practice  of  using  such  offsets  raises  the  following  concerns  because  they: 

o    Reduce  the  borrowing  base  by  reducing  Eligible  Receivables  or  reduce  the  security 
underlying  Bank  advances  by  reducing  accounts  receivables  which  are  not  eligible  for 
inclusion  in  the  borrowing  base; 

o    Effectively  enable  the  Company  to  make  significant  payments  to  suppliers  at  times  it 
has  no  availability  on  the  Operating  Facility;  and 

o  Could  have  a  material  negative  impact  on  any  decisions  made  by  the  Bank  in  reliance  on 
the  amounts  shown  as  specific  customer  accounts  receivables  in  the  Company's  account 
receivable  sub-ledger. 

Deh  Cho  Bridge  -  $4.8  million  -  The  Deh  Cho  Bridge  Commission  contract  is  a  $136  million  fixed 
price  contract  that  is  approximately  one  third  complete.  Deh  Cho  has  decided  that  it  wants  to 
re-design  the  superstructure  component  of  the  bridge  and  is  revising  engineering  drawings  that 
are  expected  to  be  released  to  the  Company  in  iate  August  or  September  at  which  time  Atcon 
will  have  to  enter  into  re-pricing  negotiations  with  Deh  Cho.  This  customer  had  traditionally 
paid  its  account  in  a  reasonable  time  frame  but  the  Company  has  had  significant  problems  with 
some  of  its  sub-subcontractors  on  this  project  and  Deh  Cho  had  to  get  involved  to  help  resolve 
them.  Management  expects  this  account  to  be  paid  in  August  2009.  In  addition  to  70%  of  this 
account  being  >  90  days,  we  have  identified  the  following  error  in  the  June  Borrowing  Base 
related  to  this  account: 

o    The  Deh  Cho  account  receivable  was  overstated  by  $1.0  million  because  the  April  billing 
was  processed  in  the  accounts  receivable  sub-ledger  and  in  the  A/R  Accruals. 
Management  advises  this  error  arose  because  it  did  not  have  enough  time  to  properly 
reconcile  all  accounts  before  the  June  Borrowing  Base  was  issued  due  to  the  time  it  had 
to  spend  on  the  refinancing  transaction.  EYI  has  included  a  correcting  adjustment  for 
75%  of  this  amount  (i.e.,  the  margin  %)  in  Exhibit  A. 

►    SkyPower  -  $3.3  million  -  This  account  receivable  arose  from  work  the  Company  performed  in 
Newfoundland  in  relation  to  the  erection  of  a  large  wind  farm.  Completion  certificates  have 
been  obtained  and  a  lien  has  been  filed.  The  financing  for  the  project  was  to  have  been 
provided  by  a  subsidiary  of  Lehman  Brothers  but  the  Lehman  Brothers  bankruptcy  stalled 
payment  of  the  account.  Management  advised  that  funds  associated  with  this  contract  are  held 
in  trust  by  the  Lehman  Brothers  Trustee  and  expects  full  payment  to  eventually  be  received. 
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►  Canadian  Natural  Resources  Limited  ("CNRL")  -  $2.2  million  -  The  Bank  has  specifically 
disqualified  this  account  from  being  included  in  the  Company's  borrowing  base  because  of  the 
Company's  historical  collection  problems  with  CNRL. 

►  A1T-CNRL  -  $1.0  million  -  As  shown  in  Exhibit  B,  Management  adjusted  Construction's  accounts 
receivable  aging  because  it  had  inadvertently  applied  a  customer  credit  to  the  marginable 
current  category  instead  of  the  non-marginable  >  90  day  category.  Consequently,  the  total 
balance  showing  as  due  from  the  customer  is  correct  but  the  aging  is  incorrect.  Accordingly, 
the  adjustment  as  presented  by  Management  appears  to  be  correct.  Although  this  customer 
account  name  includes  "CNRL",  it  is  not  subject  to  the  CNRL  disqualification  referred  to  above. 

Accounts  Receivable  Accruals 

Management  has  advised  the  Company  does  not  have  enough  time  to  prepare  and  post  all  of 
Construction's  billings  to  its  accounts  receivable  sub-ledger  each  period  because  the  sub-ledger  is 
closed  two  days  after  the  period-end  date.  Consequently,  the  Company  must  instead  prepare  A/R 
Accruals  and  in  fact  prepared  and  posted  $9.9  million  of  them  in  the  period  ended  6  June  2009  which 
therefore  were  included  in  the  June  Borrowing  Base.  A  list  of  these  A/R  Accruals  is  attached  as 
Exhibit  D. 

We  were  also  advised  the  current  process  for  generating  an  A/R  Invoice  from  an  A/R  Accrual,  subject  to 
oversights  or  special  reporting  circumstances,  is  to  do  so  when  the  billing  is  approved  by  the  customer. 
Then,  to  properly  track  the  90  day  inclusion  period  for  borrowing  base  purposes,  the  A/R  Invoice,  once 
produced,  is  dated  the  last  day  of  the  borrowing  base  period  in  which  the  Company  obtained  borrowing 
credit  for  it. 

We  have  commented  briefly  below  on  the  three  largest  A/R  Accruals  included  in  Exhibit  D: 

►  Suncor  -  $2.0  million  -  The  procedure  for  generating  an  Eligible  Receivable  for  borrowing  base 
purposes  from  ineligible  >  90  day  WIP  is  not  specifically  defined.  Management  advises  this  A/R 
Accrual  is  for  previously  un-billed  2007/2008  fuel  charges  which  have  been  carried  in  WIP  since 
that  time  but  which  were  verbally  agreed  to  by  Suncor  in  May  2009.  The  invoice  for  this  accrual 
is  dated  5  June  2009  and  only  references  "progress  billing". 

As  noted  above,  Management  views  the  critical  event  to  generate  an  invoice  to  be  receipt  of 
client  acceptance  of  the  proposed  billing  notwithstanding  the  underlying  project  or  specific 
charges  may  have  been  completed  several  months  or  years  prior.  Further,  Management  states 
its  ability  to  generate  a  bona  fide  account  receivable  only  arose  at  the  time  Suncor  provided 
positive  confirmation  that  this  billing  would  be  accepted.  As  such,  Management  believes  it  has 
appropriately  reported  this  invoice  in  the  proper  period  and  that  it  qualifies  for  inclusion  in  the 
June  Borrowing  Base. 

Although  we  have  not  concluded  it  is  appropriate  to  exclude  this  item  from  the  June  Borrowing 
Base,  we  have  shown  it  as  a  potentially  non-compliant  item  in  Exhibit  A. 
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►  Deh  Cho  -  $4.8  million  -  This  progress  billing  was  emailed  to  Deh  Cho  on  11  June  2009  but  the 
A/R  Invoice  for  it  had  not  been  formally  invoiced  as  at  23  July  2009.  This  A/R  Accrual  is  in 
addition  to  the  $4.8  million  of  A/R  Invoices  discussed  in  the  Accounts  Receivable  section  above 
of  which  69%  or  $3.3  million  is  >  90  days  old. 

Management  indicated  Deh  Cho's  Independent  Engineer  responsible  for  verifying  and  approving 
Construction's  billings  had  been  terminated  and  a  replacement  engineer  had  only  recently  been 
put  in  place.  The  Independent  Engineer  sign-off  on  a  progress  billing  is  the  trigger  event  for 
Deh  Cho  to  release  funds  and  for  the  Company  to  formally  issue  an  A/R  Invoice.  Management 
initially  advised  us  Deh  Cho  had  provided  verbal  assurances  that  the  progress  billing  has  been 
approved  and  that  payment  would  be  released  prior  to  the  end  of  July.  We  have  now  been 
advised  Deh  Cho  is  currently  reviewing  the  details  of  the  progress  billing  with  payment  expected 
to  be  received  in  the  first  week  of  August.  We  are  not  suggesting  the  need  for  an  adjustment  to 
the  June  Borrowing  Base  at  this  time  in  respect  of  this  progress  billing. 

►  AMEC-Colt  JV  -  $1.2  million  -  This  project  was  substantially  completed  several  months  ago  but 
AMEC  has  been  withholding  the  final  contract  payment  until  a  small  amount  of  clean-up  work  is 
done.  The  invoice  for  this  A/R  Accrual  was  dated  6  March  2009  making  it  93  days  past  due  as 
at  6  June  2009  or  87  days  past  due  as  at  31  May  2009.  Consequently,  Management  believes 
its  use  of  the  31  May  2009  accounts  receivable  sub-ledger  makes  this  amount  eligible  for 
inclusion  in  the  June  Borrowing  Base.  The  final  clean  up  of  the  project  and  ultimate  payment 
date  for  the  invoice  remains  uncertain.  Management  did  not  process-lhe  invoice  in  March  2009 
because  it  did  not  want  to  remit  the  HST  on  the  invoice.  This  practice  creates  the  potential  for 
HST  liabilities  in  Specific  Payables  to  be  understated. 


Although  we  have  not  concluded  it  is  appropriate  to  exclude  the  AMEC  A/R  Accrual  from  the 
June  Borrowing  Base,  we  have  shown  it  as  a  potentially  non-compliant  item  at  Exhibit  A. 

Eligible  Inventory  -  $5.3  million 

A  summary  of  the  Company's  inventory  by  division  follows: 
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Raw  Materials 

3.862,276 

914,568 

423,775 

598,573 

^  378,608^y 

6,177,820 

WIP 

289.890 

289,890 

Finished  Goods 

53,115 

224,093 

2,024,365 

1 ,490,406 

25,132 

3,817,110 

Total  Book  Value 

3,915,391 

1,138.681 

2,448,140 

2,378,869 

403,740 

10,284,820 

Eligible  Inventory  for  borrowing  base  purposes  is  50%  of  raw  materials  and  finished  goods  values  plus 
90%  of  EDC  insured  WIP,  with  a  cumulative  borrowing  base  limit  cap  of  $10.0  million.  Raw  materials 
and  finished  goods  comprise  the  largest  portion  of  June's  Eligible  Inventory  while  EDC  Insured  WIP 
portion  is  quite  small.  Exhibit  E  shows  the  Eligible  Inventory  of  $5.3  million  included  in  the  June 
Borrowing  Base  in  respect  of  which  we  provide  the  following  comments: 
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Raw  Materials  -  $6.2  million 

The  June  Borrowing  Base  included  $3.1  million  of  Eligible  Inventory  based  on  the  $6.2  million  of 
reported  raw  materials  inventory  of  the  operating  divisions: 

►  Construction  -  $3.8  million  of  rock  raw  materials  inventory  is  located  at  various  Company 
controlled  quarries.  The  audited  financial  statements  reported  the  31  January  2009  raw  materials 
value  to  be  $3.0  million.  The  increase  since  that  date  is  principally  attributable  to  increased  stone 
crushing  in  relation  to  the  paving  contracts  with  the  New  Brunswick  Department  of  Transportation. 

►  Fabrication  and  Machining  (combined)  -  $1.0  million  of  steel  and  consumable  inventory  primarily 
associated  with  the  ongoing  Deh  Cho  contract  fabrication  work,  and  consumable  raw  materials 
products  manufactured  directly  by  Machining;  and 

*■    Envirem  Technologies  -  $0.9  million  comprised  of  approximately  50%  packaging  and  50%  soil  and 
mulch  materials.  Management  has  indicated  the  packaging  levels  are  consistent  with  prior  periods 
and  given  the  nature  of  the  packaging  requirements  (i.e.,  specialty  branded  packaging)  large 
volumes  of  packaging  are  often  purchased. 

Finished  Goods  $3.8  million 

The  June  Borrowing  Base  included  $1.9  million  of  Eligible  Inventory  based  on  the  $3.8  million  book 
value  of  finished  goods.  The  Machining  and  Fabrication  divisions  cumulatively  account  for  $3.5  million 
(92%)  of  this  value.  This  was  significantly  higher  than  the  $1.2  million  book  value  reported  in  the  31 
January  2009  audited  financial  statements.  We  have  discussed  this  increase  with  Management  who 
noted  the  follows  items: 

►  A  crusher  financed  by  Caterpillar  for  $837,000  was  erroneously  included  twice  in  finished  goods 
inventory  of  Fabrication  resulting  in  3  finished  goods  overstatement  of  $728,000. 

►  Repair  costs  of  $142,000  for  equipment  owned  by  GE  Capital  were  included  in  Fabrication's 
finished  goods  inventory. 

Management  agrees  the  effect  of  these  inventory  errors  is  a  $0.4  million  overstatement  of  the  Eligible 
Inventory  in  the  June  Borrowing  Base.  We  have  corrected  this  amount  in  Exhibit  A. 

Priority  Payables  -  $2.7  million 

Priority  payables  are  amounts  owing  by  the  Company  which  have  or  may  have  priority  over  the  Bank's 
security.  These  amounts  are  referred  to  as  "Specific  Payables"  in  the  June  Borrowing  Base  report  and 
totalled  $2.7  million  (Exhibit  A).  Our  comments  on  these  amounts  follow: 

Due  to  Government  of  Canada  -  $1.4  million 

The  June  Borrowing  Base  shows  the  Government  of  Canada  ("Canada  Revenue  Agency"  or  CRA")  was 
owed  $0.7  million  for  HST  and  a  further  $0.7  million  for  employee  source  deductions.  HST  and  source 
deductions  assessment  notices  received  from  CRA  indicate  $2.3  million  owing  as  at  6  June  2009.  This 
is  $0.9  million  more  than  included  in  the  June  Borrowing  Base.  With  Management's  concurrence,  we 
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have  shown  the  correction  to  the  June  Borrowing  Base  at  Exhibit  A.  A  comparison  of  the  amounts 
included  in  the  June  Borrowing  Base  to  the  amounts  in  the  CRA  assessment  notices  is  provided  at 
Exhibit  F. 

Approximately  $0.4  million  of  this  $0.9  million  difference  arose  from  the  inclusion  of  Atcon  Civil  and 
Dycon  in  the  June  Borrowing  Base  calculation  and  not  in  prior  borrowing  bases.  As  these  entities  were 
not  parties  to  the  previous  credit  agreement  with  the  Bank,  their  source  deduction  liabilities  were  not 
included  in  the  previous  borrowing  base  calculations.  Management  now  recognizes  it  must  include  the 
obligations  of  these  two  companies  to  CRA  in  future  borrowing  base  reports.  Management  advised  the 
remaining  $0.5  million  of  the  variance  arose  because  it  had  been  focused  on  the  recent  refinancing  and 
did  not  have  enough  time  to  fully  reconcile  the  June  Borrowing  Base  figures  prior  to  submitting  them  to 
the  Bank. 

The  Company  had  told  CRA  it  would  make  a  substantial  payment  in  June  2009  from  the  refinancing 
proceeds  to  reduce  its  source  deduction  and  HST  arrears.  However,  the  Company  was  unable  to  pay 
CRA  because  it  had  to  use  a  portion  of  the  refinancing  to  pay  unbudgeted  legal,  banking  and  guarantee 
fees  and  unbudgeted  interest  on  the  subordinated  debt.  The  Company  then  told  CRA  officials  it  will 
make  a  substantial  payment  in  August  from  the  anticipated  collection  of  the  Suncor  account  receivable 
discussed  above. 

The  balance  outstanding  to  CRA  as  at  20  July  2009  was  $3.1  million.  This  was  comprised  of  the 
significant  arrears  discussed  above  plus  the  unremitted  source  deductions  for  the  June  and  July  2009 
payrolls.  The  Company's  declining  revenue  levels  are  expected  to  result  in  a  net  HST  refund  claim  for 
June  and  July  however  such  claims  have  not  yet  been  processed.  Any  such  refunds  will  likely  be  held  by 
CRA  until  such  time  as  the  Company  pays  its  arrears. 

Due  to  Provincial  Governments  -  nil 

Two  provinces  require  prepayment  of  workers'  compensation  premiums  which  resulted  in  a  $46,000 
credit  balance  in  Due  to  Provincial  Governments  as  at  6  June  2009  (Exhibit  A).  The  other  two  provinces 
in  which  the  Company  primarily  works  require  premiums  to  be  paid  by  automatic  deduction.  It  appears 
ail  workers'  compensation  premiums  are  current  or  prepaid. 

Due  to  Employees  -  $0.2  million 

The  Company  accrued  $0.2  million  for  wages,  commissions  and  vacation  pay  as  at  6  June  2009  and 
had  included  this  amount  in  the  June  Borrowing  Base.  We  have  reviewed  this  accrual  with  Management 
and  believe  the  amount  of  this  provision  should  have  been  $0.8  million  as  at  that  date  as  noted  in 
Exhibit  G.  This  amount  effectively  represents  the  Company's  potential  obligations  pursuant  to  the 
federal  Wage  Earner  Protection  Program  Act.  The  impact  of  this  adjustment  on  the  June  Borrowing 
Base  is  included  in  Exhibit  A. 

Due  to  Company  Pension  Fund  -  $0.1  million 

The  June  Borrowing  Base  shows  approximately  $18,000  in  Due  to  the  Company  Pension  Fund  which  is 
actually  a  RRSP  matching  program  for  all  full  time  staff.  Management  has  subsequently  confirmed  the 
actual  balance  owing  as  at  6  June  2009  was  $99,000.  The  overstatement  of  $81,000  is  corrected  in 
Exhibit  A. 
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Liens  other  than  permitted  liens  -  $1.1  million 

The  June  Borrowing  Base  shows  $1.1  million  in  "Liens  other  than  permitted  liens".  These  amounts  are 
listed  on  the  last  page  of  the  June  Borrowing  Base  as  submitted  (Appendix  1)  and  all  but  $17,000  of 
these  amounts  were  paid  from  the  proceeds  of  the  June  refinancing.  Of  these  amounts,  $0.6  million 
was  related  to  lawsuits  against  the  Company  and  $0.5  million  was  property  taxes  which  were  due  on  31 
May  2009. 

The  Company  has  advised  us  the  process  it  uses  to  determine  the  amount  of  "the  liens  other  than 
permitted  liens"  for  inclusion  in  the  borrowing  base  is  as  follows: 

►  It  identifies  any  registered  liens  that  have  been  registered  against  Atcon  which  they  believe  have 
merit.  If  a  claim  is  filed  but  Management  does  not  believe  it  has  merit,  it  does  not  include  it; 

►  For  Atcon  Construction  projects  only  (Management  does  not  perform  a  similar  assessment  for  any 
other  related  company)  the  CFO  performs  the  following  review: 

►  Calculates  project  payables  that  are  not  current  (i.e.,  past  30  days)  ("Past  Due  Payables") 

►  If  Past  Due  Payables  are  less  than  project  holdback  with  end  customer  -  no  provision  made 

►  If  Contract  is  done  on  Crown  lands  -  there  is  no  provision  made  on  the  basis  that  contractors 
cannot  lien  crown  assets 

While  Management  did  not  identify  any  additional  liens  that  should  be  deducted  from  the  June 
Borrowing  Base  using  the  above  process,  we  are  concerned  that  the  amount  of  valid  "liens  other  than 
permitted  liens"  (e.g.,  construction  liens)  may  be  significantly  understated  and  the  June  Borrowing  Base 
overstated  by  an  equal  amount.  For  example,  in  support  of  Management's  representations  and 
warranties  in  the  new  credit  agreement  between  the  Company  and  the  Bank  dated  30  June  2009, 
Management  attached  Schedule  12.01  (h)  which  is  a  list  of  $8.8  million  of  actions,  suits  or  proceedings 
against  the  Company.  Exhibit  H  is  an  analysis  of  these  items  and  our  comments  on  the  more  significant 
ones  are  provided  below: 

►  Liens  paid  to  Atcon's  subcontractors  on  Suncor  Project  -  $5.8  million.  These  liens  were  not 
deducted  from  the  June  Borrowing  Base  yet  they  were  paid  in  full  a  couple  of  weeks  after  the 
borrowing  base  date.  Management  advises  they  did  not  include  them  in  the  June  Borrowing 
Base  because  they  knew  Suncor  would  be  paying  the  sub-contractors  directly  with  an  equal 
reduction  in  amount  it  owed  to  Atcon.  We  have  shown  this  $5.8  million  of  liens  as  potentially 
non-compliant  items  in  Exhibit  A. 

►  Liens  on  the  CNRL  contract  -  $1.5  million.  Although  the  Bank  has  disqualified  the  CNRL 
account  receivable  from  being  included  in  Eligible  Receivables,  it  still  comprises  part  of  the 
Bank's  security.  Consequently,  we  have  shown  the  $1.5  million  as  a  potentially  non-compliant 
item  in  Exhibit  A. 

EYI  has  asked  the  Bank's  solicitors  to  provide  an  overview  of  the  construction  lien  or  construction 
deemed  trust  legislation  for  the  provinces  in  which  Atcon  performs  most  of  its  work.  Upon  receipt  of 
this  overview,  we  will  report  to  the  Bank  on  whether  the  Company's  lien  calculation  process  produces  an 
appropriate  result. 
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Summary 


Our  review  to  date  clearly  show  the  Company  has  a  serious  working  capital  shortage  and  requires  a 
significant  equity  injection  or  other  arrangement  that  provides  the  Company  with  sufficient  working 
capital  to  satisfy  its  existing  liabilities  as  they  become  due  and  to  fund  its  ongoing  operations  in  a 
meaningful  way. 

We  have  identified  in  this  report  errors  totalling  $2.8  million  which  have  the  cumulative  effect  of 
reducing  the  June  Borrowing  Base  by  10%  from  $26.2  million  to  $23.5  million.  Management  agrees 
these  items  are  in  fact  errors. 

We  have  also  identified  a  number  of  potentially  non-compiiant  items  totalling  $18.6  million  (Exhibit  A) 
which  may  or  may  not  have  been  properly  treated  by  Management  in  calculating  the  June  Borrowing 
Base.  Management  believes  no  adjustment  is  necessary  in  respect  of  these  items.  In  that  regard,  we 
make  the  following  recommendations: 

1.  The  Bank  should  review  each  of  the  potentially  non-compliant  items  listed  in  Exhibit  A  to 
determine  if  additional  adjustments  to  the  June  Borrowing  Base  are  necessary;  and 

2.  The  Bank  should  meet  with  Management  to  review  its  borrowing  base  reporting  requirements  to 
ensure  Management  fully  understands  what  it  has  to  do  each  month  to  be  fully  compliant  in 
calculating  and  reporting  the  borrowing  base. 

We  trust  the  above  is  satisfactory  and  we  are  available  to  discuss  the  matters  outlined  in  this  report  or 
any  other  matter  with  you  at  your  convenience. 

Yours  faithfully, 

ERNST  &  YOUNG  INC. 


Per; 


Paul  D  Hickey,  CA'CIRP,  Senior  Vice  President 
George  Kinsman,  CA'CIRP,  Senior  Vice  President 
Mathew  M  Harris  CA'CIRP,  FCA,  Senior  Vice  President 
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TO  THE  BANK  OF  NOVA  SCOTIA . 


The  tallowing  is  a  true  statement  ol  property  of  the  kinds  described  in  assignments)  or  oilier  security  interesf(s)  given  by  the 
undersigned  to  the  Bank  arid  of  current  liabilities,  with  values  as  at 

The  satd  property  is  owned  by  the  undersigned  and  is  in  the  place  or  places  designated  in  the  said  assignment's)  or  other  security  Interest(s)  There  are  no  security 
interests  Dr  charges  on  the  properly,  held  by  parties  other  than  the  Bank,  Dr  specific  payables  which  have  or  may  have  priority  over  the  Bank's  security,  except  as 
disclosed  hereunder. 

NAME  AND  Atcon  Holdings  Inc 

AUTHORIZED  SIGNATURE  see  attached  email  for  aulhofizalion  -  KD  

Katrina  Donovan  -  VP  Finance  &  Adminstrailon 


SPECIFIC  PAYABLES  06-Jun-09 
Amounts  owing  which  have  or  may  have  priodty  over 
the  Bank's  security 

BORROWING  BASE  CALCULATIOM  OS-Jun-09 

(As  calculated  on  next  page) 

Net  Value 

Due  to  the  Government  of  Canada  for 

■  Sales  and  Excise  taxes  (Including  GST.) 

■  Employee  Deductions  {U1C,  CPP  3nd  Income  Tax) 

S  654,580.02 
$  735.442.53 

Eligible  Receivables 

i  23.645,268.94 

Eligible  Inventory 

I  5.252,498-69 

Due  lo  Provincial  governments  for 

■  Sales  lax 

-  Employee  Deductions  -  QPP/  Que.  Income  Tax 

■  Workers'  Compensation  Board 

%  o.oo 

I  0 

$  (46.381.55) 

Sub-Total 

$  28,898,757.63 

LESS 

■  Security  Interests  or  Charges  Held  by  Other 

$  0 
t  2,663,974.94 

Due  lo  Employees  [or  accrued)  for 
■  Wages.  Commissions.  Vacation  Pay 

S              229.447  59 

•  Total  Specific  Payables  t 

t  Amounts  owing  which  have  or  may 
have  priority  over  Bank's  security 

Due  to  the  Company  Pension  Fund  for 

•  Deductions  from  Employees 

■  Due  to  the  Fund  by  the  Company 

*  Unfunded  past  service  cost 

(As  per  Audllor's  Note  No.  ) 

S  8.707.13 
S  8.013.10 

S  0 

BORROWING  BASE 

$  26,234,782.69 

LESS  Operating  Credit  Use 

■  Leans 

•  BA'S 

•  LG's 

■  L/C  Accept 

-  Net  Overdrawn  Account(Casti  on  hand 
less  O/S  cheques,  if  negative) 

$  0 
S  0 
t  0 
$  0 

s  o 

Liens  other  than  permitted  Mens 

$  1.073,286.12 

Owing  to  growersfproducars  for  deliveries  of 
agricultural  products  within  past  6  months 

(applicable  only  if  Customer  is  a  manufacturer  and 
has  given  the  Bank  security  under  Section  427  ol  the 
Bant  Act) 

i  0 

Due  to  farmers,  fishermen  and  aquacllturlsts  for 

inventory  received  within  the  past  15  days 

(applicable  only  if  the  Bank  holds  security  over  inventory) 

S  0 

TOTAL  OPERATING  CREDIT  USE 

5  39,457,048.00 

UNUSED  BORROWING  BASE 

S  113,222,285.31) 

Other  Specific  Payables 

S  o 

ESTABLISHED  OPERATING  CREDIT 

S  40,ODO,O00.OD 

TOTAL  SPECIFIC  PAYABLES 

$  2.663,974.64 

□ate  Inventory  Last  Examined  by  Branch  j 

:ire  Insurance  payable  tothe  Bank 
on  Inventory 

s 

CALCULATION  OF  ELIGIBLE  RECEIVABLES 

ACCOUNTS  RECEIVABLE  AGE  ANALYSIS 

Accounts  Receivable 

S  48.964,251 

TOTAL  T 

$ 

4B.9B4.251 

(After  Allowance  for  Doubtful 

%  This 

%  Lasl 

Accounts  of  £                      0  } 

$ 

Amount 

Yejr 

Year 

•  Up  lo  30  Days 

S 

17.504,162 

35% 

0% 

LESS 

■  31  10  60  Days 

J 

4,211,015 

8% 

0% 

■  Inter  Company  A/R 

S 

(1,973,012) 

■  61  to  90  Days 

$ 

12,760,609 

26% 

0% 

•  Offsets 

Sub-Total  S 

34.47S.787 

69% 

0% 

(i.e..  where  Payables  exist  to  the  same  party  - 

0.00 

•  Over  90  Days 

$ 

15.466.464 

31% 

0% 

deductions  not  to-  exceed  the  Payable  amount) 

$ 

Total  t  t 

49,964,251 

100% 

0% 

■  Due  by  Employees 

t 

■  Over                              90  days 

$ 

(1 5,488.464) 

ACCOUNTS  PAYABLE  AGE  ANALYSIS 

s 

TOTAL  t 

S 

$ 

%This 

%Lasl 

5 

Amount 

Year 

Year 

$ 

■  Up  to  3D  Days 

■  31  lo  60  Days 

$ 
$ 

0% 
0% 

0% 
0% 

ELIGIBLE  RECEIVABLES 

•  61  10  90  Days 

S 

0% 

0% 

{Amount  must  equal  Total  Eligible  Value  below) 

s 

32,502,775 

Sub-Total  t 

0% 

0% 

•  Over  90  days 

% 

Total  t  t 

0% 
0% 

0% 
0*/. 

BORROWING  BASE  CALCULATION 

LESS 

Unpaid  Inventory 

EQUALS 

EQUALS 

VALUE 

Received  Past  30 

Eligible  Value 

TIMES 

Net  Value 

CATEGORY 

(omit  000's) 

Days  t 

(omit  000's) 

% 

(omit  DDO's) 

Eligible 

Cdn  AR  (under  90  days) 

2B,07O,528.57 

s 

26,070,528.57 

X 

76% 

=$ 

21.052.896.43 

US  AR  (under  80  days) 

160,513.01 

i 

160,513.01 

X 

60% 

=$ 

96,307.01 

EDO  insured  AR 

2,774.505.23 

2,774,505.23 

X 

90% 

=$ 

2,497,054.71 

0 

X 

0% 

-s 

0 

(Carried  forward  to  first  page)  Total  EtigibEe  Receivables 

s 

0 

'!IJyJ!IU!!ll!N»!i!!l!!l!! 

it ,)  i  tiiij  iijiiiaiiitil 

=s 

23,646,258.94 

Inventory 

■  Finished  Goods 

$  3,805,374.33 

S 

0 

=s 

3,805,374.33 

X 

50% 

=$ 

1,902,087.17 

-  Work  in  Progress  (EDC  insured) 

$  289,690.73 

S 

0 

=$ 

289,890.73 

X 

90% 

=$ 

260,901.66 

-  Raw  Materials 

S  6.177,819.74 

s 

0 

=i 

6,177,819.74 

X 

50% 

=t 

3,0BB,9O9.87 

■  Other  Inventory 

S  0 

0 

=t 

O.OO 

X 

0% 

=$ 

0.00 

S  0 

s 

0 

=$ 

0.0Q 

X 

0% 

=$ 

0.00 

S  0 

S  0 

=1 

O 

X 

0% 

=$ 

0.00 

Total  Eligible  Inventory 
Inventory  Cap  -  £ 
Invenlory  Cap  -  %  of  Credit 
(Carried  forward  Id  first  page)   Final  Eligible  Invenlory 

=$ 

10,273,084.80 

iitttiiiiiiiiiujiiHtiSi 

ifeiijjiigiljii'Bii 

:! 

i 

=* 

5,252,498.69 

ii;aO;i»a:0Kii! 

a 

=s 

0 

=1 

O 

0% 

=$ 

0 

=s 

5,252,49a. 60 

f  Exclude  amounts  owing  lo  farmers,  fishermen  and  acq  uacu  Huns  Is  reported  under  Specific  Payables 


Atcon  Holdings 

as  per  Credit  agreement  dated  May  31,  2006 
updated  for  default  letter  issued  Febraury  IS,  2009 


Guarantors 

ACI 

API 

AVP 

AIS  -  Mach 

E71 

AIS  -  Fob 

AMS 

Holdings  Summary 

Accounts  Receivables 

up  to  30  days 

13,647,335.64 

6.600.36 

7,923.66 

581.537.55 

2.784.670.44 

476,044,60 

0.00 

17.504,162.27 

up  to  30  days  1C 

(137,629.42) 

(969,09) 

(6.117.60) 

(55,434.22) 

(70,136.47) 

(276,637.76) 

0.00 

(547,124.58) 

Excluded  CNRL 

(613,669.72) 

0.00 

0.00 

0.00 

0.00 

0.00 

31  to  60  days 

3,444.195.46 

607.60 

0.00 

263.036.41 

109,050.35 

393.915.67 

0.00 

4,211.015.49 

31  to  60  days  IC 

(257,705.76) 

(507.81) 

0.00 

(17,949.49) 

(6,31169) 

(116,231.86) 

aoo 

(398,708.61) 

Excluded  CNRL 

(572.262.43) 

0.00 

0.00 

0.00 

0.00 

0.00 

61  to  90  days 

1 1,703, 668. 1B 

0.00 

724,01 

12,569.83 

9,550.72 

1.034,096.71 

0.00 

12,760.609.45 

61  to  30  days  IC 

0,00 

0.00 

(724.01) 

(3,949.96) 

(5.753.88) 

(1,016,751.21) 

aoo 

(1,027.179.06) 

Excluded  CNRL 

{305,364.94} 

0.00 

0.00 

0.00 

0.00 

0.00 

Over  90  days 

14,548,345.10 

135.015,06 

26,663.90 

303.321.64 

234.284.96 

240,633.26 

0.00 

15.488,463.92 

Excluded  CNRL  &  non  insured  over  90  Envireni 

0  00 

0  00 

0  00 

0  00 

f  1  v\  7fift  m  \ 

\  l-DU^/UQ.UT-.) 

Over  90  days  IC 

(217,929,32) 

(9,874,69) 

(6  536.17) 

(15,700  21) 

/R1  ^7fi  Q*,\ 

\  I  <U|  f  f\J.  14) 

0  00 

(462,387.46) 

vnseis 

O.OO 

Due  to  Employees 

0.00 

US  non  EDC  insured 

0.00 

115,238.53 

45,274.49 

o.oo 

0.00 

160.513.01 

EDC  insured 

0.00 

258,204,23 

2,416,301.00 

100,000,00 

o.oo 

2.774,505.23 

Cdn  non  EDC-  insured  -  less  than  90  days 

?r  onR  j-17  m 

0  00 

1  .OUu.UQ 

ACQ  C(-|1  OO 

ooy  3U  1 .33 

0  00 

0  00      28  070.528.57 

inventory 

0.00 

Raw  material 

3,862,276.01 

378,608.00 

0.00 

598,572.72 

914,587.30 

423,775.21 

S.I  77.819.74 

WIP 

67,803.75 

0.00 

59D,  116,72 

1,406,000.00 

1,841,747.00 

3.906,667.47 

Finished  Goods 

53,  114.56 

25.131.64 

0.00 

1 ,481 ,746.33 

224.093.00 

2.021.2SB.80 

239,890.73 

0.00 

289,890.73 

Due  to  Government  of  Canada 

Sales  taxes 

652.173.00 

(5,456.65) 

(2,369.62) 

15,246.31 

103,052.21 

(108,085.23) 

0.00  654.560.02 

Employee  deductions 

31,616.42 

969.45 

O.00 

101,212.51 

63,037,19 

159,561.52 

359,043.44 

735,442.53 

Due  to  Provincal  Government 

Sales  taxes 

0.00 

0.00 

0.00 

Workers  Comp 

(64,903.46) 

549.58 

0.00 

7,230.27 

3,897.12 

6,844.94 

(46,381.55) 

Due  to  Employees 

Wages,  Commissions,  Vacation  pay 

0.00 

14,588.55 

0.00 

34.736.44 

26.526.53 

153,596.07 

229,447.59 

Due  to  Company  Pension  Fund 

Deductions  from  Employees 

526.86. 

192.30 

a  oo 

2.083.73 

1.739.63 

4.164.61 

6,707. 13 

Due  to  Ihe  fund  by  the  company 

526.36 

192.30 

0.00 

2,289.70 

1,739.63 

4,164.61 

8.913.10 

EXHIBITS 


e!I  Ernst  &  Young 

Quality  In  Everything  We  Do 


Priority  claims 


1.073.286.12 


Kildair 

Frederick  Dunster 
Russe)  Meiats 
Rideout  Tool 
Eastern  Fence 
Group  Savoie 

Property  taxes  due  Hay  31 .  2009 


338.147.67 
36.<MZ50 

114.123.33 
ie.S3G.58 
47.220.85 
45.815.19 

475,000.00 
1,073,286.12 


Paid  from  Trust  on  dosing  on  financing 
MB  Vendor 
KB  Vendor 

MB  Vendor 
NB  Vendor 


Exhibit  A 


Atcon  Group 

June  Borrowing  Base  Analysis 


Reported 
Borrowing  B*s* 

'  Values  1 


•2 


4  iii:-^ 


r'^TEHrf'S"      *  -^■^.'j.  Adjusted 

fmifH^ffS^b  ?f  Borrowing  Base  Errors ">-;?5'<^      ■'  Borrowing 


Base" 


Values 


.  Potentially  Non-compliant  Items 
6'  7  6  Total 


Eligible  Receivables 
Eligible  Inventory 
Sub-Total 


23,646.259 

(777,282) 

(777,282) 

22.868,977 

(8,008.974)  (2,431,475) 

(10,440,448) 

5,252.499 

(435,370) 

(435,370) 

4.817,129 

28,895,758 

(777,282) 

(435,370) 

(1.212,652) 

27,686,106 

(8.003,974)  (2,431,475) 

(10,440.448) 

Less: 

Total  specific  payables 

-  Due  to  Government  of  Canada  -  (sales  and  excise  taxes) 

-  Due  to  Government  of  Canada  -  (employee  deductions) 

-  Workers  Compensation  Board 

-  Due  to  employees 

-  Dud  to  the  Company  pension  fund  -  (employee) 

-  Due  to  the  Company  pension  fund  -  (employer) 


(654.560) 
(735,443) 
46,382 
(229,448) 
(8,707) 
(8,913) 


(512,219) 
(417,767) 


(530,553) 


(40,469) 
(40,469) 


(512,219) 
(417767) 
0 

(530,553) 
(40,469) 
(40469) 


(1.166.779) 
(1.153,210) 
46,382 
(760.001) 
(49,176) 
(49.382) 


Sub-Total 

(2,663,975) 

0 

0  (929,985 

)  (530,553) 

(80,937)  (1,541,476) 

(4.205,451) 

6  June  2009  Borrowing  Base 

26,234.783 

(777.282) 

(435.370)  (929,986 

)  (530,553) 

(80,937)  (2,754.128) 

23.480,655 

(8.192.192)  (8.192.192) 


0   (8,192.192)  (8,192.192) 


(8.008,374)  (2.431.475)  (8.192,192)  (18.632.640) 


Item  1 :  Adjust  for  duplicate  Deh  Cho  accrual 

Hem  2:  Adjust  for  duplicate  finished  goods  inventory  entry  and  capitalization  of  crusher  repair  costs 

Item  3:  Adjust  for  underreported  HST  and  source  deduction  liabilities 

Item  4:  Adjust  for  underreported  wage  accrual 

Hem  5:  Adjust  for  underreported  pension  accrual 

Item  6:  Accounts  receivable  included  in  borrowing  base  which  are  greater  than  90  days  eld 

Item  7:  Accrued  invoices  that  are  out  of  period 

Item  8;  Liens  not  included  in  the  borrowing  base 


Exhibit  B 


Atcon  Group 

Accounts  Receivable  Borrowing  Base  ■  Calculation 
As  at  6  June  2009 


Total  3rd  Party  Trade  Accounts  Receivable  <  90  days  per  suMedger 
Adjustments 

CNRL  A/R  -spedfiealy  disqualified  for  Borrowing  Base  purposes 
AIT  -  payment  applied  to  incorrect  aging  category 
Restated  3rd  Party  Trade  Accounts  Receivable  <  90  days 


Add:  AtaDn  Construction  May  Accruals 


Deh  Ctio  May  billings 

Pennecon  Heavy  Civil  Ltd.  Inv.  #1002296 

AMEC  Thickener  Holdback  billed  6  March 

DOT  Chance  Harbour  PE 

Albian  Invoice*  1002253 

Vale  Inco 

Suncor  Progress  Silling 

4,797,420 
20,311 

1,241,966 
538,417 
722,055 
585.000 

2,000,000 

4,797,420 
20,311 

1,241,966 
538,417 
722,055 
585,000 

2,000,000 

9,905,170 

9,905,170 

Add  :  Deh  Ctio  April  Accrual  included  in  error  (see  below) 

1,036,376 

1,036.376 

Accounts  Receivable  eligible  Tor  June  Borrowing  Base  per  Management 

26,940,567 

2,799,787 

493,193 

771.587 

3,360 

1,806 

31,010,300 

Less:  US  Non-EDC  Insured  AR 

ETl  -  f  raser  Paper  {invoice  is  >30days) 

AISM  -  Michetin  (excluded  from  EDC  insurance) 

(50,027) 

(115,239) 

(50,027) 
(115,239) 

LIS  Accounts  Receivable  under  90  days  elibible  for  Borrowing  Base 

0 

(50,027) 

0 

(115.239) 

0 

0 

(165,266) 

Less,'  EDC  Insured  AR 
Envirem 

AIS  Fabrication  (Metso  Minerals  limit  $100,000) 
AIS  Machining 

(2,416,302) 

(100,000) 

(258,204) 

(2,416,302) 
(100,000) 
(258,204) 

EDC  Insured  Accounts  Receivable  eligible  for  Borrowing  Base 

0 

(Z.416.30Z) 

(100,000) 

(258,204) 

0 

0 

(2,774,506) 

Canadian  Accounts  Receivable  under  90  days  eligible  (or  Borrowing  Base 

26,940,567 

333,458 

393,193 

398,144 

3,360 

1,806 

28,070,528 

BORROWING  BASE  EFFECT 
Eligible  Receivables 

Canadian  Accounts  Receivable  under  90  days 
US  Accounts  Receivable  under  90  days 
EDC  Insured  Accounts  Receivable 

Book  Value 

28,070,528 
165,267 
2.774,506 

Margining 

75% 
60% 
90% 

Borrowing  Base 
from  AR 

21,052,896 
99,160 
2,497,055 

Total  Eligible  Receivables 

31,010,300 

23,649,111 

Adjustment  Required  to  Eligible  Receivables 

To  correct  Deh  Cho  April  accrual  error  (see  above) 

1,036,376 

75% 

(777,282) 

Atcon                Envirem           Atcon  Industrial  Atcon  Industrial  L     t  * 

_     ....                                    Services  -  Services  -   ' ,  Atcon  Plywood  Atcon  Veneer  ,n'  Total 1 

Construction  Inc.    Technologies  Inc.'  ..  ...  ,  -  VMjji  *  v"> 

Fabrication  Machining  -  >  »  ** 

16,528,037                2,799,787                   493.193  771,587  3,360  1,806  20,597,770 

(1,491,297)  (1,491,297) 

 962,281  962,281 

15,999.021                2,799,787                   493,193  771,587  3,360  1,806  20,068,754 


Exhibit  C 


Atcon  Group 

Atcon  Construction  Inc. 

Aged  Invoices  Included  in  Borrowing  Base  which  are  Over  90  days 


Customer 

Invoice  # 

Invoice  Date 

Days  Aged 

Invoice  Amount 

Amount  In 
Borrowing  Base 

Suncor  Energy  Services 

1002181 

3/06/09 

93 

3,968,790.00 

2,976,592.50 

Suncor  Energy  Services 

1002133 

3/02/09 

97 

3,048,857.49 

2,286,643.12 

Deh  Cho  Bridge  Corp. 

1002183A 

3/06/09 

93 

1,512,434.26 

1,134,325.70 

Department  of  Transport  New  Brunswick 

1002175 

3/06/09 

93 

657,491.80 

493,118.85 

Department  of  Transport  New  Brunswick 

1002175CR 

3/06/09 

93 

(135,600.00) 

(101,700.00) 

AMEC  -  Colt  JV 

1002174 

3/06/09 

93 

538,454.88 

403,841.16 

Pennecon  Heavy  Civil  Ltd. 

1002182 

3/06/09 

93 

525,000.00 

393,750.00 

*Gowlings  in  Trust  re:  AIT/CNRL  contract 

1002033  &  1002114 

1/29/09 

129 

486,412.98 

364,809.74 

AMEC  -  Colt  JV 

1002134 

3/05/09 

94 

76,790.34 

57,592.76 

Total 

10,678,631.75 

8,008,973.81 

Atcon  Group 

Atcon  Construction  Inc. 

Accounts  Receivable  Accruals 

Customer  Invoice  #     Invoice  Date 


Deh  Cho  Bridge  Corp.  N/A  N/A 

Suncor  Energy  Services  (Hwy  63)  1002331  6/05/09 

AMEC  Thickener  Holdback  billed  March  6th  Manual  3/06/09 

Vale  In  CO  1002322  6/05/09 

Pennecon  Heavy  Civil  Ltd.  Inv.  #1 002296  1 002296  5/09/09 

Albian  1002253  6/15/09 

DOT  Chance  Harbour  PE  1002250  6/01/09 


Total 


Exhibit  D 


Amount 


Accrual  Potentially  Potential  Borrowing 

Eligible  -  per  EYI     Non-Compliant  Accrual        Base  Effect 


4,797,420 
2,000,000 
1,241,966 
585,000 
20,311 
722,055 
538,417 


4,797,420 


585,000 
20,311 
722,055 
538,417 


2,000,000 
1,241,966 


1,500,000.00 
931,474.61 


9,905,169.66 


6,663,203.51 


3,241,966.13 


2,431,474.61 


Exhibit  E 


Ate  on  Group 
Inventory  Analysis 
As  at  6  June  2009 


Atcon  Construction  :<  • ;  |  Envirem    ;  -.V  Atcon  IndusiriaK  ^  V/'L  ^tcon  PI  od 

,'    ■     Inc. ,  Technologies  lnc^  Services -Fabrication   Services  -  Machining  1  V*° 


Total 


Raw  Materials 
WIP 

Finished  Goods 
Total  Book  Value 


INVENTORY 

Raw  Materials 
WIP 

Finished  Goods 
Total  Eligible  Receivables 
Difference  -  immaterial 
Reported  in  June  Borrowing  Base 


3,862,276 

53,115 


3,915,391 


10,284,820 


914,588 
224,093 


423,775 
2,024,365 


1,138,681 


2,448,140 


Book  Value  Margining  Eligible  Inventory 

6,177,820  50%  3,088,910 

289,890  90%  260,901 

3,817,110   50%  1,908,555 


5,258,366 
(5,868) 


598,573 
289,890 
1,490,406 


2,378,869 


5,252,498 


378,608 
25,132 


403,740 


6,177,820 
289,890 
3,817,110 


10,284,820 


Atcon  Group 

CRA  Analysis  -  Deemed  Trust  Claims 
As  at  6  June  2009 

Notice >  of  Assessment  Values 


•"  -    As  at  6  June:'3i6oS:' 

HST 

Payroll 

Total 

Company 

Atcon  Construction 

1,004,079 

62,428 

1.066.507 

Atcon  Civil 

0 

181.353 

181,353 

Dycon  Construction  Payroll 

0 

206,573 

206.573 

Atcon  Plywood 

(6,856) 

0 

(6,856) 

Atcon  Industrial  Services  Fabrication 

(37,196) 

159,562 

122,366 

Atcon  Industrial  Services  Machining 

15,246 

101,213 

116,459 

Envirem  Technologies 

191,506 

83,037 

274,543 

Atcon  Management  Services 

0 

359,043 

359,043 

Total 

1,166,780 

t.1 53,208 

2,319,988 

Exhibit  F 


•  '  -  Reported  Borrowing  Base  <  " 


'         Asat6JUn£2009       ,  -  ~  i 

HST            Payroll  Total 

652,173            31,619  683,792 

(7,825)               969  (6,856) 

(108,085)         159,561  51,476 

15,246           101,212  116,458 

103,052            83,037  186,089 

359043  359043 


Borrowing.  Base  Owwtaiwnwii^^ 


HST 

Payroll 

Total 

351,906 

30.809 

382,715 

0 

181,353 

181,353 

0 

206,573 

206,573 

969 

(969) 

0 

70,889 

1 

70,890 

0 

1 

1 

88,454 

0 

88,454 

0 

0 

0 

654,561  735,441  1,390,002 


512,219 


417.767  929,986 


Exhibit  G 


Atcon  Group 
Employee  Claims 
As  at  6  June  2009 


Net  Wages  Payable 

Severance 

Vacation 

Pay  date 

4  June 

11  June 

Avg  Pay 

Severance 

Calculation 

Pay  Calculation 

Pay  period  ending 

#  Employees 

30  May 

6  June 

Per  Employee 

Applicable 

at  2  weeks 

at  2  weeks 

Atcon  Civil 

87 

0 

141,343 

1,625 

No 

Atcon  Construction 

10 

13,494 

1,349 

Yes 

13,494 

13,494 

Atcon  Inductrial  Services  -  Fabrication 

75 

116,713 

821 

1,567 

Yes 

117,534 

117,534 

Atcon  Inductrial  Services  -  Machining 

48 

61,152 

1,274 

Yes 

61,152 

61,152 

Atcon  Management  -  staff 

25 

21,100 

844 

Yes 

21,100 

21,100 

Atcon  Management  -  senior  management 

61 

150,000 

2,459 

Yes 

150,000 

150,000 

Atcon  Plywood 

1 

0 

Yes 

0 

0 

Dycon  Construction 

7 

14,806 

16,182 

4,427 

No 

0 

Envirem 

66 

71,272 

1,080 

Yes 

71,272 

71,272 

380 

435,043 

171,840 

1,597 

434,552 

434,552 

50% 


100% 


217,522 


171,840 


Wage  Provision 


389,362 


Actual  Amounts  Outstanding  ' 

Accrued  wages  as  at  6  June  2009  -  (net  wages  only  as  deemed  trust  claim  previously  calculated) 
Accrued  severance  (2  weeks  per  employee) 
Accrued  vacation  pay  (2  weeks  per  employee) 

A 


389,362 
434,552 
434,552 
1,258,466 


WEPPA  Calculation 

WEPPA  claim  calculated  to  the  maximum  of  $2,000  per  employee 


760,000 


Lesser  of  A  and  B 
Less:  Allowance  per  borrowing  base 
Employee  claims  understatement 


760,000 
(229,447) 
530,553 


Exhibit  H 


Atcon  Group 

Liens  Other  than  Permitted  Liens 
As  at  June  6, 2009 


Actions  Suits  or  - 
Proceedings  as- 
Reported  in  June 
Borrowing  Base  ■•■ 


Action*  Suits  or 
Proceedings  per 
Scheduie  12.01(h)  of 
30  June  2009  Credit 
Agreement 


Potentially  Non-Compliant  Actions,  Suits  or  Proceedings  Not  - 
Reported  in  June  Borrowing  Base  , 


Other 
without 


Other  with 


Suncor 

CNRL 

Merit 

Merit 

TOTAL 

Notes 

Atcon  Construction  |nc. 

rMrUdll  Ocl  vIL-eS  LIU 

JJO,  14(5 

333,148 

Q 

Note  1 

Atco  Structures  Inc 

17,334 

17,334 

1 7,334 

Note  2 

PTl  Premium  Camp  Services  Inc. 

650.716 

650,716 

650,716 

Note  2 

Noralta  Lodge  Ltd. 

281.454 

281,454 

231 .454 

Note  2 

rZfl-nlwar  funnel  illsnfc  1  imiT&H  D^rinarchin 

ucmvai  L^-uiisurEarus  T-irniLcu  runner  snip 

335.464 

335,464 

335,464 

Note  3 

United  Rentals 

124.15S 

124. 15S 

124.155 

Note  2 

United  Rentals 

222,944 

222,944 

222.944 

Note  2 

47,973 

47,973 

47,973 

Note  2 

United  Rentals 

28,275 

28,275 

28.275 

Note  2 

Stantec  Consulting  Ltd 

131.547 

131,547 

131,547 

Note  2 

Can-Traffic  Services  Lid. 

2.81 1 ,739 

2,811,739 

2.B1 1.739 

Note  3 

Neutrino  Trucking  Services  Ltd. 

2,638,669 

2,638,669 

2,638,669 

Note  3 

Bruce  Rendel 

15.000 

15.000 

15,000 

Note  4 

Kevin  Pytck 

600,000 

600,000 

600,000 

Note  4 

Jose  Rodriguez 

50,000 

50,000 

50,000 

Note  4 

Envirem  Technologies  Inc. 

0 
0 

Frederic  Dunster  &  Sons  Ltd. 

36,443 

36.443 

0 

Note  1 

Canadian  National  Railways  -  (USD  claim) 

165,169 

165,169 

165,169 
0 

NoteS 

Atcon  Industrial  Services  Inc. 

0 

Russel  Metals  Inc. 

114.123 

114,123 

0 

Notel 

Russel  Metals  Inc. 

71,753 

71,753 

71,753 

Note  6 

Rideou!  Tool  and  Machine  Inc. 

16,537 

16,537 

0 

Note  7 

Eastern  Fence  Limited 

47,220 

47.220 

0 

Note  1 

Alcon  Plywood  Inc. 

0 
0 

Group  Savoie  Inc. 

45.815 

45,815 

0 

Notel 

Property  Taxes  due  May  31 ,  2009*^ 

475,000 

not  reported 

0 
0 

Note  1 

1 .073.286 

8,790.478 

5,785.872 

1,504.398 

830.169 

71.753 

8,192,192 

Note  1  -  Paid  from  trust  on  closing  o(  financing 

Note  2  -  Lien  pertains  lo  CNRL  contracL  As  CNRL  receivables  are  excluded  from  the  Borrowing  Base,  management  has  not  adjusted  for  these  liens  in  calculating  the  June  6 
Borrowing  Base 

Note  3  -  Lien  pertains  to  the  Suncor  contracL  An  agreement  was  reached  in  June  2009  whereby  Suncor  paid  these  lien  claims  directly  and  thereby  reduced  its  outstanding 
accounts  receivable  owing  to  Atcon  Construction. 

Note  4  -  Employee  wrongful  dismissal  claims  which  Management  believe  are  without  merit. 

Note  5  -  Claim  fled  relating  to  product  shipped  lo  Atcon  by  Morse  Brothers  (a  bankrupt  US  entity).  Management  believe  claim  has  no  merit  as  shipping  costs  were  obligations  of  Morse  and 
not  Atcon. 

Note  6  -  Lien  relates  to  unpaid  construction  materials  associated  wilh  the  fabrication  facility  expansion. 

Note  7  -  Al  30  June  2009  reported  lien  items  have  been  paid  with  the  exception  of  the  Rideoul  Tool  &  Machine  claim  of  $16,537. 
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BUSINESS  NEW  BRUNSWICK 


BlackweJJ  Court  Reporting 


SUMMARY  OF  REQUEST 


DATE:  August  10,2009 
COMPANY: 

Name:  Atcon  Holdings  Inc. 

Location:  Miramichi,  NB 

Principal(s):  Robert  Tozer 

Nature  of  Business:  Heavy  metal  manufacturing,  machining  and  fabrication, 
plywood  manufacturing  and  construction. 

Employment:  Present:  380  (Atcon  group) 

ASSISTANCE: 

Request  From  Company:     1.  $  2,000,000  that  was  previously  approved  for 

capital  projects  be  disbursed  for  working  capital. 
2.    That  the  Province  release  their  first  security 
interest  in  Brunway  Highway  Operations  in  favour  of 
the  Bank  of  Nova  Scotia,  (to  enable  bank  financing  of 
up  to  $3.0  million  for  working  capital) 

Recommendation: 

It  is  recommended  Business  New  Brunswick  not  agree  to  the  request. 

Will  Recommendation  be  Acceptable  to  Client:  Yes  No  X_  Unknown  

Strengths  of  Proposal:  Weaknesses: 

-  Allows  one  month  of  breathing  room      -  Considerably  more  working  capital 

funding  is  required 

-  Only  a  temporary  "band-aid"  fix 

-  Keeps  the  bank  at  bay  briefly  -  Weakens  the  BNB  security  position 

-  Sales  have  slowed  considerably 

-  Would  result  in  a  funding  shortfall 

on  the  construction  of  the 
Fabrication  shop 

-  Company  is  unpredictable 

-  No  resolution  in  sight 

-  Current  financial  position  unknown 

ECONOMIC  PAYBACK: 


(See  Section  1 1) 


RISK  ASSESSMENT:    .  Low  Medium  High  _  X  __ 

(See  Section  12) . 

KEY  ISSUES: 

•  Company  has  a  cash  burn  rate  of  close  to  $1  million  per  week 

o   This  funding  would  essentially  only  get  the  Company  to  the  end  of  August 
o   Would  be  using  funds  intended  for  Fab  shop  construction  for  working  capital 

•  The  Company  is  offside  on  their  borrowing  base  calculation  by  at  least  $16  million  as 
at  June  6,  2009. 

o  Initially  reported  to  the  bank  as  a  deficiency  of  $13.2  million,  but  Ernst  and 
Young  found  errors  amounting  to  an  understatement  in  the  margin  shortfall  of 
$2.8  million 

o  Current  borrowing  base  (July  2009)  shortfall  is  believed  to  be  over  $10 
million 

o  Held  cheques  total  $12.5  million  (including  $2.86  million  to  CRA  for  HST 
and  payroll) 

•  The  Company  is  in  a  serious  dire  financial  position 

o  This  additional  cash  will  not  solve  the  problem 

■  May  only  delay  a  complete  collapse 

■  Considerably  more  working  capital  funding  will  be  required  (could 
be  in  excess  of  $15  to  $20  million) 

•  If  any  further  advances  are  to  be  made,  further  personal  guarantees  should  be  secured. 
Every  step  taken  by  the  province  further  erodes  our  security  position,  from  bad  to 
worse.  This  needs  to  be  offset  by  garnering  further  security,  from  ALL  possible 
sources  (Spouses,  children,  etc..) 


5 


SCHEDULE  "A" 
EVALUATION  OF  COMPANY 


Company  History:  The  Atcon  Group  consists  of  16  companies  involved  in  construction,  metal 
working  and  machining,  and  manufacturing  of  value-added  wood  products.  They  claim  to  at  one 
time  have  had  2,000  employees  in  North  America  and  Sweden  with  office  crews  in  Calgary  and  Fort 
McMurray.  They  currently  use  people  from  Miramichi  for  construction  jobs  in  Western  Canada 
having  them  onsite  for  4  weeks  and  two  weeks  home  with  Atcon  taking  care  of  flights  and 
accommodations. 

Plant  Facilities:  The  Company  operates  from  four  separate  facilities  in  Miramichi. 
Pr  oduct(  s)/ Techno  lo  ,ey : 

Highway  logging  trailers,  fork  lift  loading  ramps,  steel  and  aluminum  pallets,  material  handling 
equipment,  mining,  quarrying  and  ore  dressing  machinery,  conveyors,  rock  crushers,  structural  steel 
beams,  etc.  The  products  are  complex  and  require  multiple  and  interdependent  stages. 

Raw-Material  Resource:  The  primary  raw  material  consists  of  steel  which  is  readily  available. 

Marketing/Distribution: 

The  target  markets  are  in  tire  energy  infrastructure  industry  with  a  particular  focus  on  the  Alberta  Oil 
Sands  as  well  as  the  wind  energy  sector. 

Competition: 

Competition  is  not  an  issue  for  the  energy  market  they  are  targeting  in  Alberta.  The  manufacturing 
capacity  appears  to  be  the  key  in  order  to  secure  contracts  in  this  market.  However,  internal 
competition  in  NB  could  be  an  issue  as  the  company  may  be  competing  with  Ocean  Steel  & 
Construction,  MQM  Mandate,  and  York  Steel  Inc  for  future  contracts. 

Management: 

The  organization  is  supported  by  the  following  persons  within  the  Atcon  Group: 

Gary  Tozer  -  Senior  project  manager  and  former  Trac  plant  manager  with  32  years  experience  in 
design  and  fabrication  of  mechanical  equipment  and  large  structural  steel  projects. 

Katrina  Donovan  -  VP  Finance  and  CFO. 

James  Clark  -  Chief  engineer  for  the  Atcon  Group  with  2 1  years  experience  as  a  mechanical  engineer 
in  project  management,  construction  and  industrial  maintenance. 
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civil  projects,  aggregate  and  mining  operations  and  equipment  fabrication. 


Bill  McLeod-  Plant  Manager-  20  years  experience  with  the  former  Maritime  Steel  facility, 
Sales  for  Atcon  are  generated  through  the  combined  efforl  of  the  following  persons: 
Robert  Tozer-CEO 

Mark  Ledwell-Vice  President  and  General  Counsel 
Gordon  Bums-VP  Sales  and  Business  Development 

Financial: 

Atcon  Holdings  f Parent  Company): 

Year  end  audited  consolidated  statements  at  January  31 , 2009  show  revenues  of  $255  million,  and  a 
net  loss  of  $  807,000  including  depreciation  of  $4.6  million.  The  Company  had  total  assets  of 
$201.9  million,  equity  of  $34.8  million  and  A/R  and  inventory  totalling  $100  million  at  that  time. 

Sales  revenues  have  dropped  off  since  the  January  31,  2009  year  end,  resulting  in  decreases  in 
receivables  and  inventory  (the  bank's  primary  security  on  the  $40  million  credit  line).  Current  levels 
of  A/R  and  inventory  are  now  half  of  the  $1 00  million  amount  reported  in  January  31,  2009.  The 
biggest  concern  with  the  current  financial  situation  is  that  the  Company  was  over  its  borrowing  base, 
as  of  June  6, 2009  by  AT  LEAST  $16  million  whereas  $39. 5  million  was  outstanding  on  the  credit 
line.  Atcon  had  originally  reported  to  the  bank  that  they  were  offside  of  the  borrowfngbase  by  $13 .2 
million.  The  bank  was  concerned  with  some  of  the  reporting  and  hired  Ernst  and  Young  (E&Y)  as 
an  independent  agency  to  examine  the  calculation.  Their  findings  revealed  several  discrepancies,  all 
of  which  worked  to  increase  the  borrowing  base,  and  thus  shrink:  the  amount  by  which  Atcon  was 
reporting  to  be  over  their  borrowing  base.  There  were  also  several  items  that  E&Y  considered  grey 
areas,  and  could  lead  to  a  further  reduction  in  borrowing  base,  depending  upon  interpretation.  These 
items  would  further  reduce  the  borrowing  base  by  an  additional  $18  million,  leaving  Atcon  with  a 
borrowing  base  of  only  $5  million. 

The  above  resulted  in  the  bank  reducing  its  operating  credit  balance  to  $28  million;  however  a 
borrowing  base  shortfall  of  at  least  $10  million  is  believed  to  exist  currently. 

The  company  has  held  cheques  in  the  amount  of  $12.5  million.  The  Company  writes  cheques  and 
then  holds  them  until  they  have  the  cash  on  hand  to  release  them. 

Interim  company  prepared  (July  3,  2009)  Financials  have  been  requested  and  are  outstanding,  as  are 
current  payables,  receivables,  and  current  contract  statuses. 

Sales  for  the  first  1 8  weeks  ending  June  6,  2009  are  down  significantly  from  the  previous  year  and 
below  forecast.  The  breakdown  is  as  follows 


Sales 

Gross  Margin 


May  31,  2008 

$68,752,220 
$  3,142,700 


June  6,  2009 
$29,077,851 
$  (31,474) 


Forecast  (To  June  6/09) 
$35,464,200 
S  4,672,812 


Schedule  "B" 

Assistance  provided  to  the  Atcon  Group  is  as  follows: 

Atcon  Veneer  Products  Inc.    (outstanding  assistance  $0) 

2004  -  $290,0.00  term  loan  guarantee 

2004  -  $300,000  working  capital  loan  guarantee 

This  assistance  was  approved  but  never  put  in  place  due  to  changes  in  the  company's 
plans.  . 

Atcon  Plywood  Inc.: ('outstanding  assistance  $2,490,000) 

1999  -  $2,500,000  loan  guarantee  (since  released) 

1991  -  $1,250,000  forgivable  loan  (forgiven  as  agreed  based  on  employment) 
2004  -  $2,500,000  guarantee  issued  and  outstanding  (balance  about  $950,000) 
2004  -  $4,000,000  Bridge  loan  issued.  Outstanding  balance  is  $1,540,000. 

Skyway  Wood  Products  (  Eastwood  Furniture):  (outstanding  assistance  $377,000) 

1997  -  $384,000  loan  and  a  $532,000  forgivable  loan  from  the  CFB  Chatham 
Redevelopment  Fund.  This  company  has  been  closed.  The  $137,000  balance  of  the  Loan 
and  the  unforgiven  portion  of  the  forgivable  loan,  estimated  to  be  $240,000,  should  be 
repaid  by  the  Atcon  Group. 

ARVIN:  (outstanding  assistance  $350,000) 

2000  -  $400,000  forgivable  loan  (not  fully  advanced).  This  is  in  connection  with  the 
renovations  to  the  former  TechSea  building.  The  company  has  moved  its  production 
equipment  into  the  building  and  is  starting  to  create  theSO  required  jobs.  The  long  delay  in 
the  move  and  job  creation  results  from  the  devastating  effects  of  the  closure  of  COM  DEV 
in  Moncton,  which  was  Arvins  biggest  customer. 

Envirem  Technologies:  (Outstanding  assistance  $16,000) 

2001  -  $100,000  loan  and  a  contribution  of  100  acres  of  land  at  CFB  Chatham.  Agreement 
being  met.  Loan  balance  about  $16,000. 

Atcon  Group 

2000  -  $50,000  grant  cost  sharing  of  bid  preparation. 

Nelson  Venture  Capital 

$210,000  venture  capital  loan  made  to  the  employees  of  Nelson  Forest  Products.  Atcon 
assumed  this  liability  and  it  has  been  repaid. 

Nutritec  (outstanding  assistance  $750,000) 

A  $100,000  loan  has  been  made  to  Nutritec  Inc.,  which  is  a  joint  venture  between  Atcon 
and  Couvoir  Westco.  2007  -  $650,000  repayable  loan  was  made  to  Nutritec. 
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H  a  &  LA  (~  & 

Atcon  Construction 

Summary  of  conference  call  with  NWT  government  representatives 
June  23, 2009 

1 .  The  Bridge  is  in  its  second  season  of  construction,  with  4  of  the  eight  bridge  piers 
buiit. 

2.  Plan  for  this  summer  is  to  complete  the  remaining  four  piers  in  anticipation  of 
adding  the  superstructure  next  year. 

3.  The  superstructure  design  changes  are  expected  to  be  completed  and  approved  by 
late  fall. 

A,-  Atcon  will  be  required  to  provide  a  new  price  for  the  revised  superstructure  work. 
If  the  revised  price  is  unacceptable  to  the  Bridge  Corporation  (and  the  NWT 
Govt.),  Atcon  could  conceivably  lose  the  contract.  However,  that  would  result  in  a 
monetary  settlement  to  Atcon  and  the  release  of  the  Minister's  $13  million 
guarantee. 

5.  The  delay  in  the  approval  of  the  design  is  expected  to  result  in  a  one  year  delay  in 
the  completion  of  the  bridge. 

6.  Atcon  has  four  outstanding  notices  of  default  from  the  Deh  Cho  Bridge 
Corporation.  These  concern  the  failure  to  provide  a  concrete  plant  with  the 
capacity  specified  in  the  contract,  failure  to  provide  adequate  engineering 
oversight,  non-payment  of  sub-contractors,  and  the  work  stoppage. 

7.  Atcon  has  had  serious  conflicts  with  a  major  sub-contractor  which  has  resulted  in 
work  on  the  bridge  being  stopped.  NWT  sees  this  conflict  as  resulting  from  Atcon 
failure  to  pay  $1  million  of  a  $2.5  million  progress  payment  to  the  sub-contractor, 
and  refusing  to  agree  to  a  $2  million  payment  directly  from  the  Deb  Cho  Bridge 
Corporation  to  the  Sub-contractor. 

8.  In  order  to  get  the  work  started,  The  Bridge  Corporation  has  entered  into  a 
temporary  agreement  with  the  sub-contractor  to  do  the  work  directly  for  the 
Corporation  rather  than  as  a  sub-contractor.  This  arrangement  will  affect  only  the 
general  management  of  this  summer's  construction  season  and  the  construction  of 
the  remaining  four  bridge  piers.  Atcon  will  still  provide  the  steel  components  and 
the  work  camps. 
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Overall,  the  company  is  on  the  verge  of  collapse.  An  infusion  of  $2  million  to  working  capital,  and 
$3  million  is  security  will  not  be  adequate  to  pull  the  Company  through  this  period. 

The  amount  required  to  sustain  the  Company  is  unknown,  as  forecasted  cash  flows  and  current 
financial  statements  have  not  been  provided  by  the  Company.  Given  the  magnitude  of  the  current 
borrowing  base  shortfall  ($10  million),  held  cheques  ($12.5  million)  and  accounts  payable 
(approximately  $16  million),  incremental  funding  requirements  could  easily  exceed  $15  or  $20 
million,  with  no  source  in  sight. 

Given  this,  and  the  risk  associated  with  the  future  of  the  bridge  contract  and  the  lack  of  security,  the 
requested  assistance  cannot  be  recommended. 
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Atcon  Industrial  Services  (outstanding  assistance  $6,310,000) 

2008  -  $3,060,000  forgivable  loan 

2008  -  $3,250,000  repayable  loan 

2008  -  $1,190,000  contribution  from  RDC 

Atcon  Holdings  (outstanding  assistance  $61,362,845) 

2008  -  $13,362,845  loan  guarantee  (Letter  of  credit  on  bridge  project) 

2009  -  $20,000,000  loan  guarantee  to  eliminate  McKerma  Gale  subordinated  debt 
2009  -  $20,000,000  term  loan  guarantee  -  working  capital 

2009-  $10,000,000  building  loan  ($8  million  advanced) 


Total  outstanding  assistance  to  the  group  is  approximately  $71,600,000. 


9. 


The  financial  impact  on  Atcon  will  be  a  decrease  in  revenues  of  $15-20  million, 
offset  by  a  corresponding  decrease  in  sub-contractor  costs.  The  net  financial 
impact  is  not  significant. 


At  this  point  in  time,  it  would  appear  that  the  only  real  impact  on  Atcon  will  be  the 
loss  of  the  mark-up  of  the  sub-contract  work  on  the  bridge  piers  this  summer. 

There  couid  be  much  more  serious  issues  later  this  fail  and  next  year  if  Atcon  ;s 
revised  price  for  the  superstructure  is  unacceptable  or  if  Atcon  is  unable  to  make 
peace  with  its  sub-contractors. 

There  was  no  question  that  the  NWT  government  representatives  are  highly 
dissatisfied  with  Atcon's  performance  as  general  contractor,  and  it  was  implied  that 
the  Deh  Cho  Bridge  Corporation  shares  that  opinion  of  Atcon 's  performance. 


Atcon  Holdings  Inc. 

Consolidated  Statement  or  Earnings  and  Retained  Earnings 

(Unaudited) 

 18  weeks  ended  

June  6.                     V,  of                   June  G.                                          Act  ve  For 
 2009  Act  sales  2009  For  rales  Var  B|W| 


Mc!  revenue* 

S 

29,077,351 

1  DD.tJV. 

35,464,200 

1 OD.OV. 

Direct  GKEiinscs 

Wngtj  juries  arid  btntfils 

19.125,340 
S.9BJ.3BS 

65.8% 
30V. 

in..S50,4SS 
12.130.933 

34.2  V. 

lilll 

29.103,325 

3D.7S1, 3B9 

Cross  margin 

-TJ.1V. 

J.672.B13 

Gcntrf.1  srirj  arjminislrstlive  expenses 

1, 905,511 

6.6% 

2.S25.209 

7.1% 

Eamfngs  before  interest,  Income  tarts, 
depreciation  and  arnprlizilion 

(1.3311, 385} 

-C.7V. 

3. 147 .603 

G.1% 

EgajtassfflBg 

Depreciation  and  amortization 

1,327.1  BD 

1.369.S44 

3.3  V. 

11111111 

Harnirigs  from  operations 

1  ntG  rEFt  and  bank  charges 
Interpol  on  long  term  debt 

|3,2B5,5&5) 

-11.2'/. 

777.959 

2.2V. 

799,122 
2,025,107 

1, 03^,253 
■  S3C.7S4 

|jj 

2.324.229 

3.015.017 

Earning?  befot*  Income  tsyr-n.  snd  equity  in 
earnings  o  r  companies  subject  to  Tignificsmt  influence 

(6.QB&,794) 

[2,237,058) 

Incnma  Taxes 
Currem 
future 

(8E1.333) 
(&1&.BS7) 
i1, 771, ODD) 

(27.B37) 
(695,236) 
(723.0/5) 

bflrningii  before  equity  in  'Timings  dT 
companies  subject  to  signific^TH  in  Fly  en  ce 

(4,318.734) 

(1 .513.983) 

Equity  in  earnings  of  eompanTfls 
subject  to  significant  influence 

240.000 

Net  earnings 

£ 

(4,313.79*1 

T 

(1 .373 .SS3) 

Retained  enrnings.  be-ginning  of  period 
Not  fcamrnps 

Retained  earnings,  end  of  period 

s 

34,&44,1S9 
(018,794) 
3<J,525,3?S 

s 

JL 

3J.HA4.1S9 
(1.273.983} 
33.570.iaE 

1 

Ji 


Scffmcnt  summary 

Construction 
Wood 

Environmental 

Steel 

Corporate 


Actual 


19,902.133 
27.480 
1,133,634 
7,128.794 

(2,120.180) 


EBITDA 
(1,54S,?*1| 
(373.615) 
605,520 
3  22.69  5 
(547.215) 


Variance  to  forecast  B(W| 
Rev  EBITDA 


(897,367) 
27,430 
(1.074. 576) 
(2,601 ,206) 
(1,540,160) 


{2.553.241) 
(86.910) 
(171,131) 
(569.454) 
(67.115) 


Tolol 


I         28.077.851       i  (1,538,385) 


i  (5,386.349)  S 


(4,085.986) 


 5  weeks  ended   

June  E,  ot  June  5,  ol  Ajt  vj  For 
2009  Act   tales  2009  For  ssles  Var  B(W) 


J              B,  034,322 

1 00.014  S 

100,0% 

2.962,717 

62rO% 
3E,°% 

2.707.903 

56.7% 
29.8% 

S.5££,2n0 

1 1 8.9% 

7.B&0.5B2 

(1,520,2711) 

-16.9% 

1.219.619 

13.4% 

6.2% 

67B.  1 1  2 

(2.015,543) 

■25.1V* 

541.706 

e.dv. 

378,972 

4,7% 

'  409,517 

4.5% 

(2,395,G15) 

-29. EV. 

131. 7S9 

1.5% 

33Sh362 
525,050 

119.936 
513.650 

660.412 

533.789 

1 3, 25  6, 027) 

(S02.000) 

(419,333) 
[42.1,367) 

S7.SS0 
(176,210) 

(B  40 .700) 
(2,41^327} 

{14S.Z30) 
(353,770) 

itMaaa3amo.»5a~ef- 

8,0.41 

8%: 

16.1:9  (i 


Bse?atg;ji.vt22t:52J): 


32.640,700 


5  33.BS3.955 
(293"0) 
S  3J.S70.166 


}fife^fei.(923;iS8); 

jteBaciStiifiwPif 


Actual 

Vj  rtance  to  Torecast  B[W) 

Rev 

EBITDA 

Rev 

EBITDA 

J 

5,925,985  & 

(1,442,191) 

S         925.965  s 

(1.615,694) 

3.959 

(91.825) 

3.9  55 

(18.711) 

1,560,048 

113,303 

(445.352) 

1182.015) 

1,415,014 

(51.642) 

(5S5.5  6E) 

(197.641) 

(874,091} 

[S*i,2551 

(B7A.0B1) 

(S4A.ZE5) 

s 

3,034,922  5 

(2.016.613) 

$     (1,045,4(8)  5 

(2,558,349] 
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Atcon  Holdings  Inc. 
Consolidated  Balance  Sheet 

(Unaudited) 


June  6, 
2009 


January  31, 
2009 


Assets 
Current 

Receivables 

Inventories 

Prepaid  expenses 

Receivable  from  parent  company,  non-interest  bearing 

no  set  terms  of  repayment 
Accrued  investment  tax  credits 
Property  and  equipment 
Future  income  tax 
Other  assets 


53,286,545 
45,154,312 
5,338,138 


103,779,046 

12,348,752 
5,264,236 

63,224,561 
3,600,660 
3,030,244 


63,337,052 
49,310,415 
3,607,785 


116,255,252 

12,129,604 
5,215,823 

63,555,452 
1,126,917 
3,589,468 


$  191,247,498 


201,872,515 


Liabilities 

Current 

Bank  indebtedness 
Lines  of  credit 
Payables  and  accruals 
Income  taxes  payable 
Future  income  taxes,  net 
Current  portion  of  long  term  debt 


Long  term  liabilities 
Long  term  debt 

Deferred  government  assistance 
Subordinated  debt 
Minority  interest 

Shareholder's  equity 

Capital  stock 
Retained  earnings 


$ 

(183,418)  $ 

492,144 

39,548,606 

39,723,330 

34,881,579 

41,410,947 

436,322 

999,734 

7,817,000 

6,618,128 

17,387,087 

6,791,473 

99,887,176 

96,035,755 

20,457,012 

22,149,575 

9,647,018 

18,020,882 

129,991,206 

136,206,212 

9,201,208 

9,292,430 

20,000,000 

20,000,000 

965,595 

965,595 

564,115 

584,115 

30,525,375 

34,844,167 

31,089,490   35,408,282 


$  191,247,499 


$  201,872,519 


Atcon  Holdings  Inc. 

Consolidated  Statement  of  Cash  Flows 

Unaudited 

18  weeks  ended         5  weeks  ended 
June  6,  June  6, 

2009  2009 


Cash  derived  from  (applied  to) 
Operations 
Net  income 
Depreciation 

Loss  on  disposal  of  assets 
Deferred  finance  charges 
Future  income  taxes 

Change  in 

Trade  receivables 
Holdbacks 
Insurance  receivable 
Inventories 

Income  taxes  receivable 
Prepeids 

Accrued  investment  tax  credits 

Payables  and  accruals 

Related  party  trade  receivables  and  payables 

Other  liabilities 

Income  taxes  payable 

Investing 

Purchase  of 

Total  property  and  equipment 

Deferred  costs 

Investments 
Proceeds  from  sale  of  assets 

Financing 

Proceeds  from  the  issuance  of  iong  term  debt 

Repayment  of  long  term  debt 

Increase  in  line  of  credit 

Proceeds  from  issuance  of  common  shares 

Advances  to  parent  company,  net 


Net  increase  in  cash 
Cash  (bank  indebtedness) 

Beginning  of  period 

End  of  year 


$ 

(4,318,794)  $ 

(2,015,327) 

1,327,180 

378,972 

(99,940) 

(2  448) 

116,691 

96,752 

f919  667^ 

(3,894,530) 

(1,963,418) 

477,833 

(2,461,314) 

8,625,972 

(628,457) 

(200,000) 

4,159,303 

1,987,399 

(99,586) 

(1,730,403) 

(1,177,591) 

(25,000) 

(3,374,345) 

3,949,336 

(747,239) 

1,376,471 

26,801 

(2,073) 

(822,229) 

(295,794) 

2,396,577 

784,559 

(1,833,579) 

(135,420) 

24,334 

5,24-0 

442,937 

448,925 

847,671 

47,671 

(568,587) 

366,416 

818,556 

3,504 

(1,188,233) 

(288,706) 

(174,722) 

(388,019) 

(100) 

(607.9Z9) 

(43,144) 

(1,152,428) 

(716,365) 

675,562 

434,610 

(492,143) 

(251,191) 

? 

183,419  $ 

183,419 

OPI  AB 
(Swedish  Co.) 
1 00% 


Vanerply  AB 
(Swedish  Co.) 
100% 


Aspen  Environmental 
inc. 
1 00% 


Atcon  Northeast 
(US  Co.) 
100% 


Atcon  Industrial 
Services  Quebec  Inc. 
100% 


Brunway 
Construction  Inc. 
30  % 


Brunway  Highway 
Operations  Inc. 
30% 


Pennecon  Atcon  LLP 
40% 

Registered  NFLD 


CON 


Atcon  Construction 
Inc. 
100% 


Envirem 
Technologies  Inc. 
100% 


Atcon  Veneer 
Products  Inc. 
100% 


Atcon  Logistics  Inc. 
100%, 


Atcon  Management 
Services  Inc. 
100% 


Nutritec  Inc. 
50% 


Trac  Industries  Ltd. 
100% 


Swedlam  USA  he. 
(US  Co.) 
1 00% 


Atcon  Industrial 
Services  Inc. 
100% 


Atcon  Plywood  Inc. 
100% 


Atcon  Civil  Inc. 
1 00% 


Atcon  Structures  inc. 
1 00% 


Dycon  Construction 
Inc. 
100% 


Atcon  Property 
Holdings  Inc. 
100% 


Atcon  Quebec  Inc. 
100% 


Robb  Industrial 
Leasing  Ltd. 
100% 


East  Coast  Mining 
Ltd. 
100% 


0> 
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ADVICE  TO  THE  MINISTER 
NEW  BRUNSWICK  INDUSTRIAL  DEVELOPMENT  BOARD 

MINUTES 

A  regular  meeting  of  tire  New  Brunswick  Industrial  Development  Board  was  held  on  Monday, 
August  10,  2009  at  3:30  p.m. 

Those  members  present  were:    Byron  James  (Chairperson) 

Phil  LePage  (by  phone) 
Tom  Reid 
Bill  Levesque 
Jim  McKay 

Michel  Albert  (for  Yvon  Belliveau) 
John  Rosengren  (for  Sadie  Perron) 

With  a  quorum  of  members  present,  the  meeting  was  declared  properly  constituted.  The  meeting  was 
chaired  by  Byron  James  with  secretary  support  provided  by  Chris  Sheehan.  The  agenda  for  the  present 
meeting  was  approved  as  presented. 


COMPANY 


Atoon  Group 


Location: 
Employment: 
Nature  of  Business: 

Request  from  the  Company: 

Financial  Officer: 
Departmental  Recommendation: 
Board  Recommendation: 


SECRETARY 


Miramichi,  NB 

Present:  380  (Atcon  Group) 

Heavy  metal  manufacturing,  machining  and  fabrication,  plywood 
manufacturing  and  construction. 

To  allow  prior  charge  on  our  security  in  the  amount  of  $3  million 
in  favour  of  the  bank  and  divert  $2  million  of  our  remaining  building 
loan  proceeds  towards  working  capital. 

Joe  Allen 

Rejection. 

The  Members  of  the  Board  concurred  with  the  Departmental 
Recommendation.  ., 


lie 
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COMPANY  

Location: 

Employment: 

Nature  of  Business: 
Request  from  the  Company: 

Financial  Officer: 
Departmental  Recommendation: 
Board  Recommendation: 


CHAIRPERSON 
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'  MacPonald,  Chantal  (BNB/ENB) 


From: 


Watt,  John  (BNB/ENB) 

Tuesday,  August  1 1 ,  2009  9.35  AM 

Perron,  Sadie  (BNB/ENB) 

Rosengren,  John  (BNB/ENB);  Fontaine,  Bernie  (BNB/ENB);  Allen,  Joe  (BNB/ENB) 
FW:  Atcon  Plywood 


Sent 

To: 

Cc: 


Subject: 


Importance: 


High 


fyi 


From:  Rutherford,  Bruce  (GE  Comm  Fin)  [mailto:bruce.rutherford@qe,com1 
Sent:  Monday,  August  10,  2009  2:32  PM 
To:  Watt,  John  (BNB/ENB) 
Subject:  Atcon  Plywood 
Importance:  High 


I  know  we  report  quarterly,  however,  we  have  been  advised  by  the  client  all  payments  for  the  Atcon  Group  have  been 
stopped.  As  such,  this  month's  payment  will  most  likely  be  in  default.  This  may  me  an  imminent  default  situation.  I  will 
keep  you  apprised  of  the  situation. 


A.  Bruce  Rutherford 

Senior  Manager,  Atlantic  Canada 
GE  Capital  Solutions 

P:  (902)468-8268 

F:  (902)468-8270 

C:  (902)229-1715 

D:  *  439-8268 

bruce.rutherford@ge.com 

www.gecapitalsolutions.ca 

Suite  204, 

239  Brownlow  Avenue, 

Dartmouth,  Nova  Scotia,  B3B2B2,  Canada 

GE  Canada  Equipment  Financing  G.P. 

GE  imagination  at  work 


John, 


FYI. 
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MacDonald,  Chantal  (BNB/ENB)  

F-orn:  Watt,  John  (BNB/ENB) 

Sent:  Tuesday,  August  1 1 ,  2009  1 1 :24  AM 

To:  'kdonovan@atcongroup.com' 

Subject:  I'm  back 


Are  you  available  to  meet  me  at  3:00  -  3:30  on  Wednesday?  (your  office) 


John 
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MacDonaid,  Chantal  (BNB/ENB) 


From: 

Sent: 

To: 

Subject: 
Attachments: 


Watt,  John  (BNB/ENB) 

Wednesday,  August  12,  2009  8:45  AM 


Allen,  Joe  (BNB/ENB) 
FW:  Briefing  -  ATCON 


graycol.gif;  pic06177.gif;  image001.gif;  image002.gif 


fyi 


From:  Ciaran  Dooley  [mailto:ciaran.dooley@scotiabank.com] 
Sent:  Wednesday,  August  12,  2009  8:34  AM 
To:  Perron,  Sadie  (BNB/ENB) 

Cc:  Rosengren,  John  (BNB/ENB);  Watt,  John  (BNB/ENB) 
Subject:  Re:  Briefing  -  ATCON 


Good  Morning  Sadie: 

We  met  with  the  management  team  on  Monday  to  discuss  the  various  issues,  in  particular  the  lack  of  working  capital.  The  Company 
has  several  key  good  jobs  that  they  are  either  working  on  or  have  purchase  orders  in  hand  eg.  Vale  Inco,  Shell  Muskeg  Removal, 
Michelin  and  Deh-Cho. 

Critical  matters  at  this  time  revolve  around  $9mm  payable  to  CCRA  regarding  non-payment  of  employee  source  deductions  and  HST, 
GE  is  threatening  to  repossess  equipment  needed  for  Vale  Inco  and  Deh-Cho  jobs.  Collections  of  receivables  is  proving  difficult,  in 
particular  on  the  Suncor  job  J12nrai,  CNRL  $5mm  and  Deh-Cho  $4mm. 

E&Y  have  stepped  up  their  monitoring  activity  and  are  assisting  the  Company  put  together  a  comprehensive  Business  Plan  with 
detailed  cash-flow  projections.  The  Company,  along  with  E&Y  have  rescheduled  a  meeting  with  CCRA  to  August  1 9  at  which  time 
the  BP  will  be  presented  including  a  proposal  to  pay  CCRA.  E&Y  will  use  their  contacts  within  CCRA  to  assist  in  obtaining  consent 
to  the  payment  plan. 

The  Company  has  received  a  LOI  for  Envirem  for  approximately  $5, 5mm.  A  LOI  was  issued  by  the  Company  to  SNC  for  sale  of 
Brunway  @  $9mm.  Also  there  appears  to  be  renewed  interest  in  Vanderply  by  a  couple  of  companies  that  looked  at  it  last  year.  We 
have  asked  E&Y  to  review  these  assets  and  assist  the  Company  in  establishing  current  valuations  and  potentially  in  sale  negotiations. 

We  now  believe  the  Borrowing  base  is  virtually  Nil.  In  order  to  maintain  continued  Bank  support  with  working  capital,  it  is  imperative 
that  PNB  release  some  security,  eg  Brunway  to  the  Bank  to  allow  for  immediate  working  capital  needs  to  be  met  and  part  of  the 
borrowing  base  shortfall  be  covered. 

If  you  require  additional  information  or  wish  to  discuss  further,  please  feel  free  to  call  me  at  either  (902)  4210-3561  or  (902)  401- 
9436. 


Best  regards, 

Ciaran  R.  Dooley 
Bank  of  Nova  Scotia 
Director-Commercial  Banking 
1709  Hollis  Street,  PO  Box  70 
Halifax,  NS  B3J  2M1 
Office:  (902)420-3561 
Cell:  (902)  401-9436 
ax:  (902)  420-6108 
Email:  ciaran.dooley@scotiabank.com 
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"Perron,  Sadie  (BNB/ENB)"  <Sadie.Perron@gnb.ca> 

"Perron,  Sadie 

(BNB/ENB)"  To"Ciaran  Dooley1'  <ciaran.dooley@scotiabank.cotn> 

<Sadie.Perron@gnb.ca> 

cc"Rosengren,  John  (BNB/ENB)"  <john.rosengren@gnb.ca>, 
08/10/2009  08:58  AM  "Watt,  John  (BNB/ENB)"  <John.Watt@gnb.ca> 

SubjectBriefmg  -  ATCON 

Hi  Claran, 

BNB  has  important  briefings  tomorrow  morning  at  8h00  in  preparation  for  our  meetings  on 
Thursday.       It  would  be  most  helpful  for  us  to  get  an  update  from  you  after  your  meetings 
today  with  the  company. 

I  would  like  to  touch  base  with  you  after  your  meetings.     What  would  be  a  good  time? 

Thanks . 
Sadie 


Notice  of  Confidentiality: 

The  information  transmitted  is  intended  only  for  the  person  or  entity  to  which  it  is  addressed  and  may  contain 
confidential  and/or  privileged  material.  Any  review  re-transmission  dissemination  or  other  use  of  or  taking  of 
any  action  in  reliance  upon  this  information  by  persons  or  entities  other  than  the  intended  recipient  is  prohibited. 
If  you  received  this  in  error  please  contact  the  sender  immediately  by  return  electronic  transmission  and  then 
immediately  delete  this  transmission  including  all  attachments  without  copying  distributing  or  disclosing  same. 

Avis  de  confidentialite: 

L'information  transmise  est  strictement  reservee  a  la  personne  ou  a 

Forganisme  auquel  elle  est  adressee  et  peut  etre  de  nature  confidentielle.  Toute  lecture  retransmission 
divulgation  ou  autre  utilisation  de  cette  information  ou  toute  action  prise  sur  la  foi  de  cette  information  par  des 
personnes  ou  organismes  autres  que  son  destinataire  est  interdite.  Si  vous  avez  recu  cette  information  par  erreur 
veuillez  contacter  son  expediteur  immediatement  par  retour  du  courrier  electronique  puis  supprimer  cette 
information  y  compris  toutes  pieces  jointes  sans  en  avoir  copie  divulgue  ou  diffuse  le  contenu. 

Aviso  de  Confidencialidad. 

Este  correo  electronico  y/o  el  material  adjunto  es  para  uso  exclusivo  de  la  persona  o  entidad  a  la  que 
expresamente  se  le  ha  enviado  y  puede  contener  informacion  confidencial  o  material  privilegiado.  Si  usted  no  es 
el  destinatario  legitimo  del  mismo  por  favor  reportelo  inmediatamente  al  remitente  del  correo  y  borrelo. 
Cualquier  revision  retransmision  difusion  o  cualquier  otro  uso  de  este  correo  por  personas  o  entidades  distintas 
a  las  del  destinatario  legitimo  queda  expresamente  prohibido.  Este  correo  electronico  no  pretende  ni  debe  ser 
onsiderado  como  constitutive  de  ninguna  relation  legal  contractual  o  de  otra  indole  similar. 
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MacDonald,  Chantal  (BNB/ENB) 


Subject: 
Attachments: 


Sent: 

To: 

Cc: 


From: 


Watt,  John  (BNB/ENB) 

Monday,  August  17,  2009  8:39  AM 

Perron,  Sadie  (BNB/ENB);  Rosengren,  John  (BNB/ENB) 

Fontaine,  Bernie  (BNB/ENB) 

FW:  Atcon 

graycol.gif;  pic13646.gif;  image003.gif;  image004.gif 


I  intend  to  advise  BNS  that  the  BCI  shares  can  be  released, 
if  you  disagree,  please  let  me  know  by  10:00  am 

This  does  not  affect  the  highway  maintenance  agreement  which  Atcon  is  attempting  to  sell  to  SNC. 


From:  Katrina  Donovan  [mailto:kdonovan@atcongroup.com] 

Sent:  Saturday,  August  15,  2009  9:46  AM 

To:  Watt,  John  (BNB/ENB) 

Cc:  mledwell@atcongroup.com;  'Patricia  Davis' 

Subject:  FW:  Atcon 

The  $750K  that  we  were  forecasting  to  receive  this  week  was  the  residual  equity  in  Brunway  Construction.  Before  SNC 
will  make  final  payments  we  need  to  provide  the  original  share  certificates  of  BCI  to  them.  These  share  certificates  are 
being  held  in  Trust  for  the  Province.  We  need  the  Province's  OK  on  release  of  these  shares?  What  do  we  need  to  do  to 
make  this  happen. 

Please  advise  -  thanks, 


From:  Patricia  Davis  [mailto:patricia.davis@scotiabank.com] 

Sent:  Friday,  August  14,  2009  9:50  AM 

To:  mledwell@atcongroup.com 

Cc:  ciaran.dooley@scotiabank.com;  'Katrina  Donovan' 

Subject:  Re:  Atcon 


Hi  Mark, 

I  believe  this  is  part  of  the  security  previously  held  by  the  sub-debt  lenders,  now  held  in  support  of  the  loan  guaranteed  by  the 
Province  of  New  Brunswick.  We  are  only  holding  on  behalf  of  PNB;  you  will  require  their  authorization  for  the  release  of  this 
security.  Have  you  discussed  with  John  Watt  or  anyone  else  at  PNB? 


Patti  Davis 

Deputy  Director,  Credit  Solutions 
Atlantic  Credit  Solutions  Group 
Halifax  Commercial  Banking  Centre 
4th  Floor,  1709  Hollis  Street,  Halifax,  NS 


John 


Katrina 


Patti 
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B3J  2M1 

email:  patricia.  davis@scotiabank.  com 
Phone  (902)  420-6167 
Fax  (902)  425-8100 

"Mark  Ledwell"  <mledwell@atcongroup.com> 

"Mark  Ledwell" 

<mIedwell@atcongroup.com>  To<ciaran.dooley@scotiabank.com> 

08/14/2009  09:28  AM  cc"'Patricia  Davis"1  <patricia.davis@scotiabank.com>, 

'"Katrina  Donovan'"  <kdonovan@atcongroup.com> 

'         Please  respond  to 

(<mledwell@atcongroup.com> !  SubjectAtcon 


Ciaran, 


We  have  arranged  to  sell  the  balance  of  our  shares  in  Brunway  Construction  Inc.  to  Brunway  (purchase  for  cancellation)  in  lieu  of  a 
dividend  payment.  The  amount,  approximately  $750,000,  is  expected  to  be  in  our  account  today.  SNC  Lavalin  requested  this 
structure  to  clean  up  Brunway  Construction  and  there  is  no  downside  to  Atcon  from  a  tax  perspective.  To  complete  the  transaction 
Atcon  is  required  to  deliver  the  original  share  certificate  for  the  Brunway  Construction  shares  (30  common  shares  representing  30% 
interest  held  by  Atcon  Construction  Inc.)  to  Brunway  Construction.  The  share  certificate  is  currently  being  held  in  escrow  by  Stewart 
McKelvey  for  the  Bank  as  part  of  its  security  for  the  recent  loan  transaction.  We  are  requesting  the  Bank's  consent  to  authorize 
release  of  the  shares  to  us  on  the  condition  that  they  are  delivered  to  Brunway  and  the  proceeds  released/paid  directly  to  Atcon's 
account  with  the  Bank.  The  proceeds  represent  Atcon's  final  share  of  Brunway  Construction.  The  consent  does  not  effect  the 
Brunway  Highway  Operations  Inc.  shares  in  any  way.  If  you  need  to  discuss,  please  let  me  know.  I  am  out  of  the  office  today — but 
available. 


Regards, 


Mark 


Mark  Ledwell 

VP  Operations  &  General  Counsel 

Atcon  Group 

626  Newcastle  Blvd. 

Miramichi,  NB 

Canada  E1V2L3 

mledwell@atcongroup.com 

off  506-627-1222 

eel  506-623-8860 

fax  506-627-1336 

www.atconRroup.com 
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Notice  of  Confidentiality: 

The  information  transmitted  is  intended  only  for  the  person  or  entity  to  which  it  is  addressed  and  may  contain 
confidential  and/or  privileged  material.  Any  review  re-transmission  dissemination  or  other  use  of  or  taking  of 
any  action  in  reliance  upon  this  information  by  persons  or  entities  other  than  the  intended  recipient  is  prohibited. 
If  you  received  this  in  error  please  contact  the  sender  immediately  by  return  electronic  transmission  and  then 
immediately  delete  this  transmission  including  all  attachments  without  copying  distributing  or  disclosing  same. 

Avis  de  confidentialite: 

L'information  transmise  est  strictement  reservee  a  la  personne  ou  a 

1'organisme  auquel  elle  est  adressee  et  peut  etre  de  nature  confidentielle,  Toute  lecture  retransmission 
divulgation  ou  autre  utilisation  de  cette  information  ou  toute  action  prise  sur  la  foi  de  cette  information  par  des 
personnes  ou  organismes  autres  que  son  destinataire  est  interdite.  Si  vous  avez  recu  cette  information  par  erreur 
veuillez  contacter  son  expediteur  immediatement  par  retour  du  courrier  electronique  puis  supprimer  cette 
information  y  compris  toutes  pieces  jointes  sans  en  avoir  copie  divulgue  ou  diffuse  le  contenu. 

Aviso  de  Confidencialidad. 

Este  correo  electronico  y/o  el  material  adjunto  es  para  uso  exclusivo  de  la  persona  o  entidad  a  la  que 
expresamente  se  Ie  ha  enviado  y  puede  contener  information  confidential  o  material  privilegiado.  Si  usted  no  es 
el  destinatario  legitimo  del  mismo  por  favor  reportelo  inmediatamente  al  remitente  del  correo  y  borrelo. 
Cualquier  revision  retransmision  difusion  o  cualquier  otro  uso  de  este  correo  por  personas  o  entidades  distintas 
a  las  del  destinatario  legitimo  queda  expresamente  prohibido.  Este  correo  electronico  no  pretende  ni  debe  ser 
considerado  como  constitutivo  de  ninguna  relation  legal  contractual  o  de  otra  indole  similar. 
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Mac  Don  a  Id,  Chantal  (BNB/ENB) 


From: 

Sent: 

To: 

Subject: 
Attachments: 


Watt,  John  (BNB/ENB) 
Monday,  August  17,  2009  9:24  AM 
'kdonovan@atcongroup.com' 
RE:  Atcon 

image003.gif;  image004.gif;  image005.gif 


Cal!  me  please 
John 


From:  Katrina  Donovan  [mailto:kdonovan@atcongroup.com] 

Sent:  Saturday,  August  15,  2009  9:46  AM 

To:  Watt,  John  (BNB/ENB) 

Cc:  m!edwell@atcongroup.com;  'Patricia  Davis' 

Subject:  FW:  Atcon 

The  $750K  that  we  were  forecasting  to  receive  this  week  was  the  residual  equity  in  Brunway  Construction.  Before  SNC 
will  make  final  payments  we  need  to  provide  the  original  share  certificates  of  BCI  to  them.  These  share  certificates  are 
being  held  in  Trust  for  the  Province.  We  need  the  Province's  OK  on  release  of  these  shares?  What  do  we  need  to  do  to 
make  this  happen. 

Please  advise  -  thanks, 


From:  Patricia  Davis  [mailto:patricia.davis@scotiabank.com] 

Sent:  Friday,  August  14,  2009  9:50  AM 

To:  miedwell@atcongroup.com 

Cc:  ciaran.dooiey@scotiabank.com;  'Katrina  Donovan' 

Subject:  Re:  Atcon 


Hi  Mark, 

I  believe  this  is  part  of  the  security  previously  held  by  the  sub-debt  lenders,  now  held  in  support  of  the  loan  guaranteed  by  the 
Province  of  New  Brunswick.  We  are  only  holding  on  behalf  of  PNB;  you  will  require  their  authorization  for  the  release  of  this 
security.  Have  you  discussed  with  John  Watt  or  anyone  else  at  PNB? 


Patti  Davis 

Deputy  Director,  Credit  Solutions 
Atlantic  Credit  Solutions  Group 
Halifax  Commercial  Banking  Centre 
4th  Floor,  1709  Hollis  Street,  Halifax,  NS 
B3J  2M1 

email:  patricia.davis@scotiabank.com 
Phone  (902)420-6167 
Fax  (902)  425-8100 
'  "Mark  Ledwell"  <m!edwell@atcongroup.com> 


Katrina 


Patti 
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"Mark  Ledwell" 

<mledwell@atcongroup.com>  To<ciaran.dooley@scotiabank.com> 

08/14/2009  09:28  AM  ccM,Patricia  Davis"1  <patricia.davis@scotiabank.com>, 

'"Katrina  Donovan'"  <kdonovan@atcongroup.com> 

|         Please  respond  to  j 
;<mIedwel[@atcongroup.com>  |  SubjectAtcon 


Ciaran, 


We  have  arranged  to  sell  the  balance  of  our  shares  in  Brunway  Construction  Inc.  to  Brunway  (purchase  for  cancellation)  in  lieu  of  a 
dividend  payment.  The  amount,  approximately  $750,000,  is  expected  to  be  in  our  account  today.  SNC  Lavalin  requested  this 
structure  to  clean  up  Brunway  Construction  and  there  is  no  downside  to  Atcon  from  a  tax  perspective.  To  complete  the  transaction 
Atcon  is  required  to  deliver  the  original  share  certificate  for  the  Brunway  Construction  shares  (30  common  shares  representing  30% 
interest  held  by  Atcon  Construction  Inc.)  to  Brunway  Construction.  The  share  certificate  is  currently  being  held  in  escrow  by  Stewart 
McKelvey  for  the  Bank  as  part  of  its  security  for  the  recent  loan  transaction.  We  are  requesting  the  Bank's  consent  to  authorize 
release  of  the  shares  to  us  on  the  condition  that  they  are  delivered  to  Brunway  and  the  proceeds  released/paid  directly  to  Atcon's 
account  with  the  Bank.  The  proceeds  represent  Atcon's  final  share  of  Brunway  Construction.  The  consent  does  not  effect  the 
Brunway  Highway  Operations  Inc.  shares  in  any  way.  If  you  need  to  discuss,  please  let  me  know.  I  am  out  of  the  office  today — but 
available. 


Regards, 


Mark 


Mark  Ledwell 

VP  Operations  &  General  Counsel 

Atcon  Group 

626  Newcastle  Blvd. 

Miramichi,  NB 

Canada  E1V2L3 

mledwell@atcongroup.com 

off  506-627-1222 

eel  506-623-8860 

fax  506-627-1336 

www.atcongroup.com 


Notice  of  Confidentiality: 

The  information  transmitted  is  intended  only  for  the  person  or  entity  to  which  it  is  addressed  and  may  contain 
confidential  and/or  privileged  material.  Any  review  re-transmission  dissemination  or  other  use  of  or  taking  of 
any  action  in  reliance  upon  this  information  by  persons  or  entities  other  than  the  intended  recipient  is  prohibited. 
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If'ypu  received  this  in  error  please  contact  the  sender  immediately  by  return  electronic  transmission  and  then 
immediately  delete  this  transmission  including  all  attachments  without  copying  distributing  or  disclosing  same. 

Avis  de  confidentialite: 

L' information  transmise  est  strictement  reservee  a  la  personne  ou  a 

l'organisme  auquel  elle  est  adressee  et  peut  etre  de  nature  confidentielle.  Toute  lecture  retransmission 
divulgation  ou  autre  utilisation  de  cette  information  ou  toute  action  prise  sur  la  foi  de  cette  information  par  des 
personnes  ou  organismes  autres  que  son  destinataire  est  interdite.  Si  vous  avez  recu  cette  information  par  erreur 
veuillez  contacter  son  expediteur  immediatement  par  retour  du  courrier  electronique  puis  supprimer  cette 
information  y  compris  toutes  pieces  jointes  sans  en  avoir  copie  divulgue  ou  diffuse  le  contenu. 

Aviso  de  Confidencialidad. 

Este  correo  electronico  y/o  el  material  adjunto  es  para  uso  exclusivo  de  la  persona  o  entidad  a  la  que 
expresamente  se  le  ha  enviado  y  puede  contener  informacion  confidencial  o  material  privilegiado.  Si  usted  no  es 
el  destinatario  legitimo  del  mismo  por  favor  reportelo  inmediatamente  al  remitente  del  correo  y  borrelo. 
Cualquier  revision  retransmision  difusion  o  cualquier  otro  uso  de  este  correo  por  personas  o  entidades  distintas 
a  las  del  destinatario  legitimo  queda  expresamente  prohibido.  Este  correo  electronico  no  pretende  ni  debe  ser 
considerado  como  constitutive  de  ninguna  relacion  legal  contractual  o  de  otra  indole  similar. 
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■MacDonald,  Chantal  (BNB/ENB) 


Subject: 


Sent: 
To: 

Cc: 


From: 


Watt,  John  (BNB/ENB) 

Monday,  August  17,  2009  12:13  PM 

'mledwell@atcongroup.com' 

'kdonovan@atcongroup.com';  'patricia, davis@scotiabank.com';  LePage,  Phil  (BNB/ENB) 
RE:  $750m  SNC 


PNB  consents  to  the  release  of  the  BCI  shares. 


John 


From:  Mark  Ledwell  [mailto:mledwell@atcongroup.com] 
Sent:  Monday,  August  17,  2009  11:58  AM 
To:  Katrina  Donovan;  Watt,  John  (BNB/ENB) 
Cc:  Mark  Ledwell 
Subject:  Re:  $750m  SNC 

John 

An  email  to  Katrina  or  me  will  do 
Mark 

Sent  via  BlackBerry  on  the  IX  network. 


From:  "Katrina  Donovan" 

Date:  Mon,  1 7  Aug  2009  11:52:19-0300 

To:  'Watt,  John\(BNB/ENB\)'<John.Watt@gnb.ca> 

Subject:  FW:  $750m  SNC 

Please  advise  -  our  iega!  counsel  needs  the  PNB  OK  to  release  the  shares  to  us  so  we  can  send  to  SNC. 

From:  Patricia  Davis  [mailto:patricia.davis@scotiabank.com] 
Sent:  Monday,  August  17,  2009  11:09  AM 
To:  kdonovan@atcongroup.com 
Cc:  John.Watt@gnb.ca 
Subject:  $750m  SNC 


Further  to  our  conversation,  the  funds  are  technically  PNB's  as  it  is  their  security.  No  adjustment  will  be  made  to  your  current  loan 
limit  as  a  result  of  the  fall  in  of  these  funds. 


Patti  Davis 

Deputy  Director,  Credit  Solutions 
Atlantic  Credit  Solutions  Group 
Halifax  Commercial  Banking  Centre 
4th  Floor,  1709  Hollis  Street,  Halifax,  NS 


Hi  Katrina, 


Patti 
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B3J2M1 

■email:  patricia.davis@scotiabank.com 
Phone  (902)  420-6167 
Fax  (902)  425-8100 


Notice  of  Confidentiality: 

The  information  transmitted  is  intended  only  for  the  person  or  entity  to  which  it  is  addressed  and  may  contain 
confidential  and/or  privileged  material.  Any  review  re-transmission  dissemination  or  other  use  of  or  taking  of 
any  action  in  reliance  upon  this  information  by  persons  or  entities  other  than  the  intended  recipient  is  prohibited. 
If  you  received  this  in  error  please  contact  the  sender  immediately  by  return  electronic  transmission  and  then 
immediately  delete  this  transmission  including  all  attachments  without  copying  distributing  or  disclosing  same. 

Avis  de  confidentialite: 

L'information  transmise  est  strictement  reservee  a  la  personne  ou  a 

l'organisme  auquel  elle  est  adressee  et  peut  etre  de  nature  confidentielle.  Toute  lecture  retransmission 
divulgation  ou  autre  utilisation  de  cette  information  ou  toute  action  prise  sur  la  foi  de  cette  information  par  des 
personnes  ou  organismes  autres  que  son  destinataire  est  interdite.  Si  vous  avez  recu  cette  information  par  erreur 
veuillez  contacter  son  expediteur  immediatement  par  retour  du  courrier  electronique  puis  supprimer  cette 
information  y  compris  toutes  pieces  jointes  sans  en  avoir  copie  divulgue  ou  diffuse  le  contenu. 

Aviso  de  Confidencialidad. 

Este  correo  electronico  y/o  el  material  adjunto  es  para  uso  exclusivo  de  la  persona  o  entidad  a  la  que 
expresamente  se  le  ha  enviado  y  puede  contener  informacion  confidencial  o  material  privilegiado.  Si  usted  no  es 
el  destinatario  legftimo  del  mismo  por  favor  reportelo  inmediatamente  al  remitente  del  correo  y  borrelo. 
Cualquier  revision  retransmision  difusion  o  cualquier  otro  uso  de  este  correo  por  personas  o  entidades  distintas 
a  las  del  destinatario  legitimo  queda  expresamente  prohibido.  Este  correo  electronico  no  pretende  ni  debe  ser 
f     considerado  como  constitutive  de  ninguna  relacion  legal  contractual  o  de  otra  indole  similar. 
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MacDonald,  Chantal  (BNB/ENB) 


From: 

Sent: 

To: 

Cc: 

Subject: 
Attachments: 


Watt,  John  (BNB/ENB) 

Monday,  August  17,  2009  4:12  PM 

'Patricia  Davis' 

'mledwell@atcongroup.com";  'kdonovan@atcongroup.com' 
RE:  $750m  SNC 

imageO01.gif;  image002.gif;  image003.gif 


Hi 


I  discussed  this  at  length  with  the  Deputy  and  the  Minister,  and  they  are  both  in  agreement  to  release  the  Security. 
If  you  need  more,  let  me  know  and  we  can  provide  it. 


From:  Patricia  Davis  [mailto:patricia.davis@scotiabank.com] 
Sent:  Monday,  August  17,  2009  3:39  PM 
To:  Watt,  John  (BNB/ENB) 

Cc:  kdonovan@atcongroup.com;  mledwell@atcongroup.com;  LePage,  Phil  (BNB/ENB) 
Subject:  RE:  $750m  SNC 


Hi  John  - 1  have  a  call  in  to  our  legal  re:  who's  signature  is  required  to  release.  I  assume  we  will  need  the  minister  to  sign  this  off 
however  I  may  be  incorrect,  so  am  just  waiting  to  confirm. 


Patti  Davis 

Deputy  Director,  Credit  Solutions 
Atlantic  Credit  Solutions  Group 
Halifax  Commercial  Banking  Centre 
4th  Floor,  1709  Hollis  Street,  Halifax,  NS 
B3J  2M1 

email:  patricia.davis@scotiabank.com 
Phone  (902)  420-6167 
Fax  (902)  425-8100 

"■p  "Watt,  John  (BNB/ENB)"  <John.Watt@gnb.ca> 


John 


Patti 


"Watt,  John 
(BNB/ENB)" 
<Joh  n.Watt@gnb.ca> 


To<mledwel  l@atcongroup .  com> 


08/17/2009  12:12  PM 


cc<kdonovan@atcongroup.com>, 
<patricia.davis@scotiabank.com>,  "LePage,  Phil  (BNB/ENB)' 
<Phil.LePage@gnb.ca> 


SubjectRE:  S750m  SNC 


PNB  consents  to  the  release  of  the  BCI  shares. 
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John 


From:  Mark  Ledwell  [ma  ilto  :m  ledwel  I  @atcon  group  .com] 
Sent:  Monday,  August  17,  2009  1  1:58  AM 
To:  Katrina  Donovan;  Watt,  John  (BNB/ENB) 
Cc:  Mark  Ledwell 
Subject:  Re:  $750m  SNC 


John 

An  email  to  Katrina  or  me  will  do 
Mark 

Sent  via  BlackBerry  on  the  IX  network. 

From:  "Katrina  Donovan" 
[     Date:Mon,  17  Aug  2009  1 1 :52:19  -0300 

To:  'Watt,  John  \(BNB/ENB\)'<John.Watt@gnb.ca> 
Subject:  FW:  $750m  SNC 

Please  advise  -  our  legal  counsel  needs  the  PNB  OK  to  release  the  shares  to  us  so  we  can  send  to  SNC. 


From: Patricia  Davis  [mailto:patricia.davis@scotiabank.com] 
Sent:  Monday,  August  17,  2009  1 1 :09  AM 
To:  kdonovan@atcongroup.com 
Cc:  John.Watt@gnb.ca 
Subject:  $750m  SNC 


Hi  Katrina, 

Further  to  our  conversation,  the  funds  are  technically  PNB's  as  it  is  their  security.  No  adjustment  will  be  made  to  your  current  loan 
limit  as  a  result  of  the  fall  in  of  these  funds. 

Patti 

Patti  Davis 

Deputy  Director,  Credit  Solutions 
Atlantic  Credit  Solutions  Group 
HalifaxCommercial  Banking  Centre 
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.4th  Floor,  1709  Hollis  Street,  Halifax,  NS 
B3J  2M1 

email:  patricia.davis@scotiabank.com 
Phone  (902)  420-6167 
Fax  (902)  425-8100 


Notice  of  Confidentiality: 

The  information  transmitted  is  intended  only  for  the  person  or  entity  to  which  it  is  addressed  and  may  contain 
confidential  and/or  privileged  material.  Any  review  re-transmission  dissemination  or  other  use  of  or  taking  of 
any  action  in  reliance  upon  this  information  by  persons  or  entities  other  than  the  intended  recipient  is  prohibited. 
If  you  received  this  in  error  please  contact  the  sender  immediately  by  return  electronic  transmission  and  then 
immediately  delete  this  transmission  including  all  attachments  without  copying  distributing  or  disclosing  same. 

Avis  de  confidentialite: 

L'information  transmise  est  strictement  reservee  a  la  personne  ou  a 

I'organisme  auquel  elle  est  adressee  et  peut  etre  de  nature  confidentielle.  Toute  lecture  retransmission 
divulgation  ou  autre  utilisation  de  cette  information  ou  toute  action  prise  sur  la  foi  de  cette  information  par  des 
personnes  ou  organismes  autres  que  son  destinataire  est  interdite.  Si  vous  avez  recu  cette  information  par  erreur 
veuillez  contacter  son  expediteur  immediatement  par  retour  du  courrier  electronique  puis  supprimer  cette 
information  y  compris  toutes  pieces  jointes  sans  en  avoir  copie  divulgue  ou  diffuse  le  contenu. 

Aviso  de  Confidencialidad. 

Este  correo  electronico  y/o  el  material  adjunto  es  para  uso  exclusivo  de  la  persona  o  entidad  a  la  que 
expresamente  se  le  ha  enviado  y  puede  contener  informacion  confidencial  o  material  privilegiado.  Si  usted  no  es 
el  destinatario  legltimo  delmismo  por  favor  reportelo  inrnediatamente  al  remitente  delcorreo  y  borrelo. 
Cualquier  revision  retransmision  difusion  o  cualquier  otro  uso  de  este  correo  por  personas  o  entidades  distintas 
|     a  las  deldestinatario  legltimo  queda  expresamente  prohibido.  Este  correo  electronico  no  pretende  ni  debe  ser 
considerado  comoconstitutivo  de  ninguna  relacion  legal  contractual  o  de  otra  indole  similar. 


Notice  of  Confidentiality: 

The  information  transmitted  is  intended  only  for  the  person  or  entity  to  which  it  is  addressed  and  may  contain 
confidential  and/or  privileged  material.  Any  review  re-transmission  dissemination  or  other  use  of  or  taking  of 
any  action  in  reliance  upon  this  information  by  persons  or  entities  other  than  the  intended  recipient  is  prohibited. 
If  you  received  this  in  error  please  contact  the  sender  immediately  by  return  electronic  transmission  and  then 
immediately  delete  this  transmission  including  all  attachments  without  copying  distributing  or  disclosing  same. 

Avis  de  confidentialite: 

L'information  transmise  est  strictement  reservee  a  la  personne  ou  a 

I'organisme  auquel  elle  est  adressee  et  peut  etre  de  nature  confidentielle.  Toute  lecture  retransmission 
divulgation  ou  autre  utilisation  de  cette  information  ou  toute  action  prise  sur  la  foi  de  cette  information  par  des 
personnes  ou  organismes  autres  que  son  destinataire  est  interdite.  Si  vous  avez  recu  cette  information  par  erreur 
veuillez  contacter  son  expediteur  immediatement  par  retour  du  courrier  electronique  puis  supprimer  cette 
information  y  compris  toutes  pieces  jointes  sans  en  avoir  copie  divulgue  ou  diffuse  le  contenu. 

Aviso  de  Confidencialidad. 

Este  correo  electronico  y/o  el  material  adjunto  es  para  uso  exclusivo  de  la  persona  o  entidad  a  la  que 
expresamente  se  le  ha  enviado  y  puede  contener  informacion  confidencial  o  material  privilegiado.  Si  usted  no  es 
el  destinatario  legi'timo  del  mismo  por  favor  reportelo  inrnediatamente  al  remitente  del  correo  y  borrelo. 
Cualquier  revision  retransmision  difusion  o  cualquier  otro  uso  de  este  correo  por  personas  o  entidades  distintas 
a  las  del  destinatario  legi'timo  queda  expresamente  prohibido.  Este  correo  electronico  no  pretende  ni  debe  ser 
considerado  como  constitutive  de  ninguna  relacion  legal  contractual  o  de  otra  indole  similar. 
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MacDoriald,  Chantal  (BNB/ENB) 


From:  Watt,  John  (BNB/ENB) 

Sent:  Monday,  August  17,  2009  4:13  PM 

To:  'kdonovan@atcongroup.com' 

Subject:  E&Y 

Report? 


( 
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'MacDonald,  Chantal  (BNB/ENB) 


Subject: 


Sent: 

To: 

Cc: 


From: 


Watt,  John  (BNB/ENB) 

Tuesday,  August  18,  2009  2:04  PM 

'kdonovan@atcongroup.com' 

Perron,  Sadie  (BNB/ENB) 

RE:  Plan 


10:00  am,  if  that  works  for  you.  Sadie  will  be  there. 


We  would  like  to  have  a  draft  of  the  plan  in  advance  in  order  to  understand  it  before  the  discussion. 


John 


From:  Katrina  Donovan  [ma ilto: kdonova n@atcong rou p .coml 
Sent:  Tuesday,  August  18,  2009  2:00  PM 
To:  Watt,  John  (BNB/ENB) 
Subject:  Plan 

Plan  is  to  move  the  presentation  to  Cabinet  out  to  next  week  and  meet  with  BNB  on  Friday  morning  to  review  the 
plan/ask  of  BNB.  Please  let  me  know  what  time  works  for  you 

Thanks, 
Katrina 


{    Katrina  Donovan,  CA,  CBV 
v    VP  Finance  and  Administration  -  CFO 
Atcon  Group 

626  Newcaslte  Blvd.,  Miramichi,  New  Brunswick 
Ph:  506-627-1222  Fx:  506-627-1676 
Email:  kdono  van(g,atcon  group  .com 


Think  of  the  environment  before  printing  out  this  message 

This  message  and  any  attachments  may  contain  information  that  is  privileged  or  confidential.  If  you  are  not  the  intended  recipient, 
you  are  hereby  notified  that  any  disclosure,  copying,  distribution,  or  use  of  the  information  contained  herein  is  STRICTL  Y 
PROHIBITED.  If  you  received  this  transmission  in  error,  please  immediately  contact  the  sender  and  destroy  the  material  in  its 
entirety,  whether  in  electronic  or  hard  copy  format. 
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MacDonald,  Chantal  (BNB/ENB) 


Sent: 

To: 

Cc: 


Subject: 


From: 


Watt,  John  (BNB/ENB) 

Tuesday,  August  18,  2009  2:07  PM 

LePage,  Phil  (BNB/ENB) 

Rosengren,  John  (BNB/ENB);  Allen,  Joe  (BNB/ENB);  Fontaine,  Bernie  (BNB/ENB) 
FW:  Plan 


FYI 


You  may  wish  to  inform  the  Minister  and  the  Premier. 


Under  the  circumstances,  there  is  nothing  new  to  brief  Cabinet  on  tomorrow. 


John 


From:  Watt,  John  (BNB/ENB) 


Sent:  Tuesday,  August  18,  2009  2:04  PM 
To:  'kdonovan@atcongroup.com' 
Cc:  Perron,  Sadie  (BIMB/ENB) 
Subject:  RE:  Plan 

1 0:00  am,  if  that  works  for  you.  Sadie  will  be  there. 

We  would  like  to  have  a  draft  of  the  plan  in  advance  in  order  to  understand  it  before  the  discussion. 


From:  Katrina  Donovan  rmailto:kdonovan@atcongroup.com1 
Sent:  Tuesday,  August  18,  2009  2:00  PM 
To:  Watt,  John  (BNB/ENB) 
Subject:  Plan 

Plan  is  to  move  the  presentation  to  Cabinet  out  to  next  week  and  meet  with  BNB  on  Friday  morning  to  review  the 
plan/ask  of  BNB.  Please  let  me  know  what  time  works  for  you 

Thanks, 
Katrina 


Katrina  Donovan,  CA,  CBV 

VP  Finance  and  Administration  -  CFO 

Atcon  Group 

626  Newcaslte  Blvd.,  Miramichi,  New  Brunswick 
Ph:  506-627-1222  Fx:  506-627-1676 
Email:  kdonovan(a),atcongroiip.com 


John 


Think  of  the  environment  before  printing  out  this  message 
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This,message  and  any  attachments  may  contain  information  that  is  privileged  or  confidential.  If  you  are  not  the  intended  recipient, 
you  are  hereby  notified  that  any  disclosure,  copying,  distribution,  or  use  of  the  information  contained  herein  is  STRICTL  Y 
PROHIBITED.  If  you  received  this  transmission  in  error,  please  immediately  contact  the  sender  and  destroy  the  material  in  its 
entirety,  whether  in  electronic  or  hard  copy  format. 
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MacDonald,  Chantal  (BNB/ENB) 


From:  Watt,  John  (BNB/ENB) 

Sent:  Tuesday,  August  18,  2009  2:33  PM 

To:  'Patricia  Davis' 

Cc:  'Ciaran  Dooley' 

Subject:  Atcon 

I  just  wanted  to  confirm  that  you  are  ok  with  taking  the  Atcon  file  to  Cabinet  next  week  rather  than  this  week  in  order  to 
give  us  both  time  to  digest  the  new  plan. 

John 


316 


Atcon  Holdings  Inc. 
Preliminary  Restructuring  Plan 
XX  August  2009 


V 

Exhibit  #78 
ember  8,  2010 


Blackwell  Court  Reporting 


Background 

The  Atcon  Construction  Group  ("Atcon  or  the  "Company")  has  been  an  outstanding  New 
Brunswick  success  story  since  1978  when  Robbie  Tozer  started  what  has  become  the 
largest  employer  in  Mirimichi  -  recently  employing  over  1,800  New  Brunswickers  with  a 
payroll  of  $70  million. 

Over  the  years,  Atcon  grew  its  annual  revenues  to  approximately  $255  million  by 
expanding  its  service  offerings  and  geographic  marketplace.  Unfortunately,  the  recent 
economic  depression  and  global  credit  crunch,  losses  on  certain  contracts  which  arose 
for  a  variety  of  reasons,  and  straying  into  areas  of  construction  outside  of  the  Company's 
core  competencies,  have  caused  a  significant  decline  in  profitability  and  cash  flow  in 
recent  years. 

Atcon's  continued  existence  requires  a  significantand  immediate  re-focusing  of 
management's  efforts  and  the  Company's  resources  into  areas  directlylinked  with  its 
core  competencies.  Management  is  committed  to  this  return  to  these  core] 
competencies  and  this  high-level  Preliminary  Restructuring  Plan  (the  "Plan")  provides  an 
overview  of  Atcon's  new  vision  for  its  future  operations  and  success.  It  describes  the 
critical  path  Atcon  will  follow  to  achieve  that  success  -  not  only  for  itself  -  but  for  all  of  its 
stakeholders  who  rely  on  it  in  so  many  ways.  ftv. 

The  Plan  has  been  prepared  for  the  preliminary '^consideration  of  two  of  Atcon's  most 
significant  stakeholders:  the  Province  of  New  Brunswick  ("PNB")  and  The  Bank  of  Nova 
Scotia  ("BNS").  If  the  conceptual  approach  outlined  in  the  Plan  is  acceptable  to  PNB 
and  BNS,  then  Atcon  will  prepare,  a  more  detailed  plan  to  guide  its  implementation  and 
enable  PNB  and  BNS  to  monitor  its  progress  on  a  weekly  basis. 

We  have  presented  the  details  of  our  Preliminary  Restructuring  Plan  below  under  the 
following  headings:        V'Y"  ■ 

►  Governance 

►  New  Operational  Focus 
Non-Core  Operations 

►  Cash  Flow.  Projections 

►  Proposed  Capital  Restructuring 

►  Summary 

We  have  assumed  readers  of  this  report  are  fairly  knowledgeable  about  Atcon,  its 
operations  and  its  recent  financial  history  and  consequently  we  have  kept  our 
commentary  herein  concise. 
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Governance 

The  Company  is  in  the  process  of  implementing  the  independent  advisory  board  in 
accordance  with  the  terms  of  its  recent  refinancing  (the  "Advisory  Board").  To  date,  two 
individuals  have  agreed  to  sit  as  Advisory  Board  members.  They  are:' 

►  Donald  Cameron  -  Former  Premier  of  Nova  Scotia;  and 

►  John  Puckering  -  Former  Senior  Vice  President  of  Canadian  Natural  Resources 
Limited 

Management  is  hoping  to  fill  the  remaining  two  Advisory  Board  seats  in  early  September 
2009  and  to  have  the  first  board  meeting  in  mid-September  2009. 

The  future  strategic  direction  of  Atcon  described  throughout  this  Plan  will  benefit  from 
the  high  levei  guidance  to  be  provided  by  the  Advisory  Board  and  management  will  fully 
support  and  cooperate  with  this  board.  In  addition,  the  operational  changes  described 
throughout  this  Plan  enable  Atcon  to  flatten  its  management  structure  by  eliminating  a 
level  of  management  making  operations  more  efficient  and  cost  effective.  ' 

New  Operational  Focus 

Atcon  will  immediately  narrow  its  operational  focus  to  its  core  competencies  since  1978, 
i.e.,  heavy  civil  construction  in  Atcon  Construction^nc.  and  steel  fabrication  in  Atcon 
industrial  Services  Inc.  Aggregate  revenue  levels  are  targeted  to  be  approximately  $110 
million  producing  gross  margins  of  approximately  12%  - 18%  in  the  following  business 
segments  (the  "Core-Business  Segments"):.  • 

►  Atcon  Construction  Inc.  .. 

►  Earthworks  • 

►  Concrete  '  v\ 

►  Structures  (i.e.,  Bridges) 

►  Atcon  Industrial  Services  Inc. 

►  Crushers 

►  Heavy  Structural  Steel 

►  Steel  Bridges 

>-  Miscellaneous  Fabrication 

The  Core  Business  Segments  are  characterized  by  higher  margin  and  lower  risk  work 
(e.g.,  less  labour  intensive).  The  Company's  target  marketplace  will  be  all  of  Canada 
especially  remote  areas  where  the  higher  margins  are  more  readily  achievable.  A  flatter 
management  structure  will  ensure  cost  savings  because  fewer  managers  will  be  needed 
for  the  types  of  work  conducted  in  the  Core  Business  Segments. 

We  have  commented  on  each  of  the  Core  Business  Segments  below: 
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Atcon  Construction  Inc. 


Over  the  past  4  years  Atcon  varied  from  its  core  construction  business  into  mechanica! 
type  projects  in  the  Alberta  Oil  Sands  region  such  as  steel  tank  construction  on  a  fixed 
price  basis,  pipe  installation,  steel  erection,  mechanical  installation,  etc.  From  a  cash 
flow  and  profitability  standpoint,  these  projects  have  not  been  successful  for  Atcon. 
Therefore,  Atcon  will  change  its  focus  to  concentrate  on  its  core  business  model  of 
Earthworks,  Concrete  and  Structures  with  annua!  sales  shrinking  to  approximately  $75 
million  annually  and  Atcon's  overhead  structure  reducing  accordingly.  Margins  in  these 
types  of  projects  over  the  years  have  been  strong  for  Atcon,  ranging  from  1 0%  -  30%. 

In  the  Earthworks  segment,  Atcon  will  concentrate  on: 


►  Road  construction  for  remote  and  industrial  sites; 

►  Site  works  including  mass  excavation  on  industrial  sites  such  as  Alberta's  Oil 
Sands,  mining  sites  such  as  Vale  Inco's  Newfoundland  smelter  and  power  plants; 
and 

►  Muskeg  removal  projects  in  Western  Canada. 

In  the  Concrete  segment,  Atcon's  focus  will  be  on  industrial  sites  such  as  the  Shell 
Thickener  site  we  recently  completed',,  and  foundations  at  Vale  Inco's  smelter  in 
Newfoundland,  etc.  These  have  been  .very  good  margin  projects  in  the  past  and  we  see 
this  continuing.  " 

The  Structures  segment  will  primarily  comprise  construction  of  steel  and  or  concrete 
bridges.  This  has  been  a  core  business  for  Atcon  for  30  years  and  will  continue  to  be  in 
the  future.  The  margin  in  this  business  has  Been  steady  for  many  years  and  over 
dozens  of  structures  wc  have  averaged  12%  -  15%  margins. 

Atcon  Industrial  Services  Inc. 

The  fabrication  business  . will  allow  Atcon  to  do  its  traditional  fabrication  work  and  to  bid 
on  projects  requiring  assembly  of  large  modular  components  which  has  recently  become 
a  requirement  of  large  customers.  It  is  expected  to  have  approximately  $35  million  of 
annual  sales!  Projects  in  this  line  of  business  can  support  a  12%  -  15%  margin  and  are 
quite  consistent  in  nature. 


Fabrication  main  clients  will  include  Michelin,  Metso  and  Departments  of  Transportation 
("DOT")  across  Canada,  all  of  which  have  solid  credit  ratings.  Most  fabrication  projects 
have  a  mobilization  fee  and  pay  for  material  within  30  days  of  arrival,  matching  suppliers' 
payment  terms.  Consequently,  bank  line  of  credit  requirements  will  be  relatively  low. 
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Non-Core  Operations 

The  change  of  operational  focus  described  above  means  significant  changes  will  occur 
with  respect  to  many  of  the  companies  or  divisions  in  the  Atcon  group.  We  have 
provided  below  a  brief  description  of  some  of  the  more  significant  low  margin,  loss 
producing  or  non-core  business  segments  (the  "Non-Core  Operations")  that  will  be 
discontinued  and  immediately  placed  on  the  market  for  sale  through  formal  sales 
processes.  The  sale  of  these  Non-Core  Operations  will  immediately  reduce  the  strain  on 
daily  cash  flow  and  each  sale  will  provide  much  needed  funds  to  improve  the  Company's 
working  capital  deficiency.  Management  is  not  projecting  any  of  these  sales  to 
conclude  prior  to  30  January  2010  (i.e.,  the  time  frame  covered  :by the  cash  flow 
projections  discussed  below)  due  to  the  time  it  takes  to  maximize  value  by  properly 
preparing  for,  marketing  and  executing  such  sale  transactions.  Nevertheless  it  is 
possible  that  certain  of  them  may  close  prior  to  that  date. 

The  most  significant  Non-Core  Operations  are: 

►  Atcon  Construction  Inc.-  the  following  business  segments  will  be  discontinued: 

Tanks 

►  Underground  Piping 

►  Steel  Erection 

►  Buildings 

►  Atcon  Industrial  Services1  Inc.  -  the  following  business  segment  will  be  discontinued: 

►  Machining  -  the  machine-shop  and  related  equipment  will  be  sold.  Estimated 
net  realizable  value  of  $2.0  million  " v: 

►  E nvi rem. Technologies,! ric.'  -  this  business  will  be  sold.  Estimated  net  realizable 
value  of  $7.0  million  has  not  been  included  in  the  Projection  due  to  the  difficulty  of 
projecting  with  accuracy  the  time  it  takes  to  close  a  transaction.  Management  is 
focusing  on  (his  sale  as  it  has  already  received  preliminary  expressions  of  interest 
from  two  parties  and  expects  to  approach  other  parties  shortly.  It  is  possible  this 
sale  may  be  completed  prior  to  30  January  2010  in  which  case  the  net  sale 
proceeds  would  be  available  to  address  certain  immediate  cash  needs  of  the 
Company. 

►  Brunway  Highway  Operations  ("Brunway")  -  this  will  be  sold.  Estimated  net 
realizable  value  of  $7.5  million.  It  is  possible  this  sale  may  be  completed  prior  to  30 
January  2010. 

►  Quarry  and  related  equipment  -  this  quarry  leasehold  interest  and  equipment  will  be 
sold.  Estimated  net  realizable  value  of  $3.0  million. 

►  Atcon  Plywood  Inc.  -  the  secured  debt  of  this  company  exceeds  the  estimated 
market  value  of  its  assets  (i.e.,  a  plywood  manufacturing  plant).  Atcon  will 
immediately  cease  making  payments  of  principal  and  interest  on  the  secured  debt 
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and  will  only  pay  minima!  preservation  costs  until  such  time  as  the  secured  creditors 
take  possession  of  their  security.  Estimated  net  realizable  value  of  nil. 

>■    Vanerply  AB  (Swedish  plywood  facility)  ("Vanerply")  -  this  plant  will  be  sold. 
Estimated  net  realizable  value  of  $25  million. 

>•    Plane  -  the  plane  will  be  sold.  Its  use  has  been  discontinued  and  it  has  been 
grounded  pending  improved  market  conditions.  The  current  market  value  of  the 
plane  is  significantly  less  than  the  debt  outstanding  against  it.  Estimated  net 
realizable  value  of  nil. 

►    Excess  capital  assets  -  in  addition  to  the  operations  listed  above,  excess 

construction  or  other  equipment  not  needed  to  support. core  operations  will  be  sold. 
Estimated  net  realizable  value  of  $1.0  million 

In  addition  to  the  above-noted  changes,  management  sold  Atcon  Veneer  Products  Inc. 
on  27  February  2009  for  $0.5  million  cash  and  a  $0.3  million  eight  year  note  with 
payments  starting  in  201 1 . 

Atcon's  current  organizational  structure  is  shown  at .  Exhibit  A.  The  organizational 
structure  after  implementation  of  the  above-noted  organizational  changes  is  shown  at 
Exhibit  B.  ^fe-. 

We  have  provided  below  a  discussiorKof  Atcbn'sjweekly  operational  cash  flow 
projections  for  the  period  1.5, August  2009  to  30  January  2010  and  the  expected  cash 
flow  effects  of  any  of  the  above-noted  organizational  changes  not  expected  to  take  effect 
until  after  30  January  2010.     *  • 

Cash  Flow  Projections 

Management  has  prepared  cash  flow  projections  (the  "Projections")  for  the  Core 
Business  Segments  and  Envirem  for  the  period  15  August  2009  through  30  January 
2010  (the  "Period").  The  Projections  reflect  management's  best  estimate  of  the 
anticipated  results  of  the  Core  Business  Segments  and  of  various  operational  changes 
designed/to  limit  corporate^spending  to  levels  commensurate  with  current  business 
activity.  They  have  been  prepared  on  a  divisional  and  consolidated  basis  and  include 
current  and  or  reasonably  anticipated  levels  of  contract  work.  A  summary  of  the  key 
assumptions  use'diin  developing  the  Projections  and  commentary  on  the  cash  flow 
impact  in  each  division  over  the  Period  is  provided  below. 

Consolidated  Cash  Flow 

The  consolidated  Atcon  Group  Projection  attached  as  Exhibit  C  indicates  the  BNS 
operating  line  of  credit  balance  {the  "BNS  Line")  as  at  the  start  of  the  Period,  i.e.,  15 
August  2009,  is  $29.1  million.  The  BNS  Line  is  anticipated  to  increase  and  peak  at 
$38.5  million  during  the  week  of  12  December  2009  but  reduce  to  $25.0  million  as  at  the 
end  of  the  Period,  i.e.,  30  January  2010. 
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The  key  assumptions  driving  the  BNS  Line  fluctuations  through  December  12,  2009  (the 
projected  peak  period}  are  attributable  to  the  fofiowing  items: 

►  Payments  of  arrears  to  Canada  Revenue  Agency  ("CRA")  of  $1.6  million; 

>■    Receipt  of  final  $2.0  million  instalment  of  the  $10  million  June  2009  refinancing; 

►  Net  cash  outflows  of  $4.4  million  from  general  operations  primarily  attributable  to  the 
high  margin  Muskeg  removal  contract; 

►  Capital  expenditures  of  $1 .3  million  for  the  construction  of  the  new  Fabrication 
facility; 

►  Contingency  allowances  of  $0.8  million  to  provide  for  unexpected  expenses; 

►  Payments  of  $2.3  million  against  accounts  payable  obligations  outstanding  as  at  the 
start  of  the  Period;  and  ; 

►  Interest  payable  to  BNS  of  $1.1  million. 

The  cash  outflows  described  above  do  not  include  equipment  leasing  obligations  of  $3.3 
million  otherwise  payable  during  the  Period  in  respect  of  presently  unused  equipment 
which  the  Company  is  deferring  in  order  to  improve  the  overall  net  cash  position  of  the 
Company  while  selling  these  unused  assets. 

Most  of  the  significant  cash  outflows  described  occur  in  advance  of  the  receipt  of  the 
related  account  receivable  or  do  have  not  future  cash  receipts  associated  with  them. 
This  causes  the  BNS  Line  to  reach  its  maximum  projected  limit  at  12  December  2009. 
Thereafter,  the  receipt  during  the  remainder  of. the  Period  of  significant  current  and  old 
accounts  receivables  and  the  reduced  spending  associated  with  the  operational 
restructuring  changes  are  projected  to  bring  the  BNS  Line  down  to  $25.0  million  as  at 
the  Period  end. 

We  have  provided  additional. commentary  below  on  some  of  the  more  significant  cash 
flow  matters  affecting  the  Projection. 

Leasing  Strategy  'hK: 

Atcon  has.  significant  operating  lease  obligations  for  machinery  and  equipment  payable 
to  various:  equipment  financiers.  In  the  normal  course,  lease  payments  totalling  $14.1 
million  would  'be  due  and  payable  in  the  Period  after  taking  into  account  the  reduced 
lease  payment  schedule  previously  negotiated  with  Caterpillar  Financial  ("Caterpillar")  in 
July  2009.  As  noted  in  Exhibit  C,  leasing  obligations  have  been  segregated  into  two 
categories,  i.e.,  leases  tied  to  working  equipment;  and  leases  specific  to  idle  equipment. 

The  Company  has  determined  it  must  immediately  negotiate  payment  relief  from  GE 
Capital,  Royal  Bank  Leasing  and  DeLage  Financial  Capital.  For  the  purpose  of  the 
Projection,  management  has  assumed  all  lease  payments  to  these  financers  will  be 
deferred  for  a  three  month  period  effective  immediately  in  respect  of  which  it  is  seeking 
written  agreements.  This  is  projected  to  save  the  Company  $3.3  million  over  the  Period. 
Thereafter,  equipment  lease  payments  will  resume,  but  only  for  those  assets  that  are 
required  to  support  current  business  activity.  Management  has  formed  a  team  of  six 
knowledgeable  employees  who  will  immediately  seek  to  sell  all  non-essential  leased 
equipment  in  order  to  minimize  future  lease  payment  obligations. 
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Accounts  Payable  Arrears 

Accounts  payable  as  at  15  August  2009  totalled  $36.0  million  of  which  $3.1  million  was 
payable  to  CRA,  $6.7  million  was  payable  to  LCLL,  and  $9.2jJ-iillion  was  directly  linked 
to  specific  projects  which  will  be  paid  upon  receipt  of  tfiespecific  project  accounts 
receivable  owing  to  the  Company.  Approximately  20%  of  the  remaining  accounts 
payable  of  $17.0  million  will  be  paid  during  the  Period  as  required  based  on  pressure 
from  these  creditors.  The  balance  remaining  unpaid  at  the  end  of  the  Period  will  be 
addressed  in  the  post-30  January  2010  cash  flow  projection  the  Company  will  prepare. 
Operating  requirements  during  the  Period  are  anticipated  to  be  funded  primarily  on  cash 
on  delivery  (COD)  basis. 

CRA 

The  Company  is  indebted  to  CRA  for  unpaid  source  deductions  and  HST  remittances  of 
approximately  $3.1  million.  The  outstanding  arrears  owing  to  CRA  are  projected  to  be 
paid  by  the  Construction  division  throughout  the  Period  in  five  instalments  as  follows: 

►  5  September  2009  $400,000 

►  3  October  2009  $400,000 

►  31  October  2009  $400,000  ; 

►  5  December  2009  .  $400,000  v;f 

►  2  January  2010  '  $400,000 

►  30  January  2010  $1,100,000  ;  %%, 

Management  intends  to  pay  all  current  payroll  and  HST  obligations  on  a  current  basis 
during  the  Period.  Management  met  with  CRA  on  19  August  2009  at  which  time  CRA 
indicated  it  was  agreeable  to  the:fqregoing  payment  proposal  subject  to  ongoing  close 
monitoring  of  Atcon's  compliance-with  the  payment  of  the  current  remittances  and  the 
arrears.  In  addition,  CRA  has  requested  that  the  Company  offer  security  to  CRA  in 
support  of  its  liabilities  to  CRA.  "--.v.  - 


The  Company  is  also  indebted  to  Ledwell  Construction  Labour  Limited  ("LCLL")  for  $6.7 
million: in. respect  of  underpayments  on  invoices  for  labour  services  provided  by  LCLL  to 
Atcon  Construction  (the  "LCLL  Arrears").  This  balance  is  projected  to  be  outstanding  as 
at  30  January. 2010.  LCLL  is  indebted  to  CRA  for  $6.7  million  in  respect  of  unpaid 
source  deductions  and  HST  arrears  before  any  penalties  or  interest  that  may  be 
assessed.  The  Company's  obligation  to  LCLL  may  be  reduced  by  any  amounts  LCLL 
receives  from  construction  liens  it  filed  on  1 8  August  2009  against  the  CNRL  project  in 
respect  of  which  it  provided  labour  to  Atcon.  These  liens  total  $6.0  million  and  only 
actual  cash  recoveries  these  liens  will  be  incorporated  into  the  Company's  plan  to  pay 
the  LCLL  Arrears. 


CRA  is  pressing  both  LCLL  and  Atcon  for  payment  of  this  account.  Atcon  intends  to  pay 
the  LCLL  Arrears  from  net  proceeds  generated  on  various  asset  sales  anticipated  to 
take  place  post  30  January  2010  unless  it  can  negotiate  more  favourable  terms  with 
CRA.  In  addition,  Atcon  also  filed  construction  liens  on  18  August  2009  against  the 
CNRL  project  in  the  amounts  of  $7.2  million  and  any  recoveries  from  these  liens  will  be 
used  to  pay  the  LCLL  Arrears. 
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Contingency  Provision 

A  contingency  provision  of  $1.0  million  (i.e.,  $45,000  weekly)  has  been  included  in  the 
Projection  to  address  unanticipated  cost  overruns  which  may  arise  during  the  Period. 

Atcon  Construction  Inc.  Cash  Flow 

The  Construction  division's  ("Construction")  cash  flow  for  the  Period  is  attached  as 
Exhibit  D.  Construction  will  require  an  additional  $4.2  million  to  fund  its  operation  up  to 
12  December  2009  after  which  time  anticipated  cumulative  net  collections  of  $5.4  million 
from  the  Suncor,  Deh  Cho,  Fermuse  and  Wuskwatin  receivables  outstanding  at  the  start 
of  the  Period,  and  $11.3  million  from  the  Muskeg  contract  worlcdone  during  the  Period, 
are  budgeted  to  be  collected.  In  total,  Construction  is  anticipated  to  produce  a  net  cash 
improvement  of  $11.8  million  over  the  Period.  In  addition,  the  Company  projects  to  have 
an  outstanding  account  receivable  from  the  muskeg  contract  of;$,8.5  million  as  at  30 
January  2010.  This  amount  is  projected  to  be  collected  before  the  end  of  February 
2010.  %. 


A  brief  summary  of  the  main  assumptions  underlying  Exhibit  D  are  described. below: 

Eastern  Paving  -  Eastern  Paving  projects  are  anticipated  to  continue  through  the  month 
of  September  2009  for  the  DOT  New  Brunswick  ahd/Brunway.  Eastern  paving 
contracts  have  historically  been  profitable  (6%  DOT  and  12%  Brunway)  and  short  term 
in  nature.  Management  does  not  aniicjpatelany  oollection  issues  or  claims  against  the 
current  contract  work.  It  is  assumed  tfiat  all  Eastern  Paving  accounts  receivable, 
including  final  project  holdbacks,  will  be&llectediSn^before  31  October  2009. 

Western  Paving  -  The. Company  has  been  engaged  by  Shell  to  complete  a  three  week 
paving  project  in  Western  Canada  at  a  total  contract  price  of  $2.7  million.  The  project 
will  consume  existing  inventories  of  aggregate  and  liquid  asphalt  thereby  improving  the 
net  cash  contribution  from  the  project.  This  Shell  project  requires  cash  outflows  of  $2.1 
million  duringihe  month  of  September  to  generate  $2.7  million  of  cash  receipts,  which 
are  scheduled  to  be. received  on  or  before  October  24,  2009. 

Deh  Cho  Bridge  -  The  Deh  Cho  accounts  receivable  balance  as  at  15  August  2009  is 
$8.0  million,  inclusive  of  $3.8  million  of  holdback  receivables  which  Deh  Cho  Corporation 
acknowledges  are  owing  and  will  be  paid  at  the  end  of  the  current  construction  season 
(included  in  the  week  of  19  December  2009  in  the  Projection);  approximately  $0.6  million 
for  approved  monthly  camp  billings  and  approved  fabrication  work  is  budgeted  for 
collection  in  the  week  ended  5  September  2009;  and  $3.6  million  of  billings  which  are 
disputed.  The  majofcomponents  of  the  disputed  billings  are: 

►■    $1 .5  million  -  as  a  result  of  Deh  Cho's  delays  with  fabrication  plans,  the  Atcon's 
fabrication  shop  had  to  slow  production  and  then  catch  up  at  the  end  of  the  period 
thereby  incurring  overtime  and  other  inefficiencies  as  well  as  certain  trucking 
(instead  of  rail)  costs.  These  extra  costs  were  billed  but  not  accepted  by  Deh  Cho. 
Deh  Cho  had  agreed  to  be  responsible  for  the  incremental  transport  charges  but  are 
disputing  the  support  for  them  and  will  not  release  payment  until  they  agree  with 
calculations; 
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►  $0.3  million  -  the  contract  requires  camps  to  be  made  available  and  billed  six 
months  of  the  year.  Production  issues  last  year  saw  the  camps  stay  open  longer 
and  the  Company  billed  for  an  additional  2  months.  The  bill  was  denied  because 
the  contract  provides  strictly  for  six  months  of  camp  billings; 

►  $0.7  million  -  when  Deh  Cho  decided  to  remove  earthwork  from  the  fixed  price 
contract  and  deal  directly  with  Atcon's  subcontractor,  Atcon  issued  a  bill  for 
foregone  profit.  Deh  Cho  initially  disputed  this  charge  but  agreed  to  it  on  18  August 
2009.  This  will  be  a  $0.7  million  positive  cash  flow  variance  as  this  disputed  item 
had  conservatively  not  been  included  in  the  Projections;  and 

*■    $0.3  million  -  this  amount  relates  to  two  extra  months  of  camp  costs  not  provided  for 
in  the  contract  but  which  had  to  be  incurred  because  of  construction  delays  caused 
by  Deh  Cho.  Management  believes  this  dispute  wilt  be  resolved  over  the  next  few 
weeks  based  a  18  August  2009  meeting  with  Deh  Cho  and  collection  has  been 
budgeted  for  the  week  if  23  January  2010.  %  ■ 

►  $1.0  million  -  this  extra  charge  arose  as  a  result  of  delays  associated  with  the 
superstructure  planning  and  the  project  in  general  resulting  in  the  initial  production 
schedule  being  modified  from  time  to  time  by  Deh  Cho.  These  interim  delays 
resulted  in  additional  pressures  being  placed  on  Atcon  to  complete  project 
components  at  a  later  time  causing  Atcon  to  incur  overtime  charges  to  meet  the  new 
schedules.  These  delays  also  resulted  in  changes  to  the  transportation  method 
selected  to  send  the  product  to  the  NVVT  (trucking  versus  rail).  Deh  Cho  agrees 
that  additional  billings  are  warranted,  however,  the  calculations  of  the  overage  are 
subject  to  dispute.  Management  Believes ''tfiis:dj_spute  will ;be  resolved  over  the  next 
few  weeks  based  a  18  August  2009  meeting  with  Deh  Cho  and  collection  has  been 
budgeted  for  the  week  if  23  January  2010: 

The  Deh  Cho  contracfis  effectively  on  hold  pending  the  re-design  of  the  superstructure. 
Management  has  assumed  that  future  progress: billings  during  the  Period  will  be  limited 
to  the  monthly  camp  charges  and  to  previously  approved  fabrication  of  pier  bents.  The 
Projection  does  not  include' any  cash  inflows  from  superstructure  steel  orders  which  may 
arise  during  the'Period  if  the  re-designed  plans  are  finalized  before  the  end  of 
September.  If  the  Company  is  able  to  order  the  superstructure  steel  during  the  Period 
under  the  current  contract  terms,  a  $4.0  million  positive  cash  inflow  to  Atcon  could  occur 
which  has. not  been  included  in  the  Projection. 

Kakisa  -  The.Kakisa  bridge  project  is  expected  to  be  completed  at  the  end  of  September 
2009.  There  are  no  identified  issues  associated  with  the  contract  and  all  billings 
including  the  holdback  billing  are  anticipated  to  be  collected  prior  to  Period  end. 

Muskeg  -  The  Muskeg  removal  contract  with  Shell  Canada  is  in  fhe  second  year  of  a 
three  year  term  and  work  is  scheduled  to  commence  in  November  2009.  This  is  a  unit 
price  contract  in  which  monthly  billings  are  based  on  the  volume  of  muskeg  removed  as 
supported  by  weigh  scale  reports.  At  the  end  of  the  contract,  the  site  area  is  re- 
surveyed  and  a  final  billing  adjustment  is  issued  to  reconcile  weigh  scale  reports  to  the 
survey  results.  At  the  end  of  the  first  year,  the  billing  adjustment  was  $0.7  million  {5%  of 
first  year's  billings)  in  favour  of  the  Company  and  a  38%  actual  net  profit  margin  was 
generated.  Similar  net  profit  margins  on  $30  million  of  project  work  are  anticipated  for 
the  upcoming  season  which  represents  a  significant  source  of  profit  and  positive  cash 
flow  for  the  Company. 
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The  first  Shell  Canada  Muskeg  progress  billing  for  the  upcoming  season  is  projected  to 
be  collected  in  late  December  2009.  Although  this  contract  is  very  profitable,  the  holding 
costs  associated  with  the  heavy  machinery,  mobilization  costs  associated  with  the 
project  employees  and  operating  costs  (specifically  payroll  which  is  paid  every  two 
weeks)  cumulatively  account  for  $5.0  million  of  cash  outflows  which  must  be  funded  prior 
to  the  first  cash  collection  being  received.  This  places  significant  pressure  on  the  BNS 
Line. 

Vale  inco  -  The  Vale  Inco  contract  is  a  joint  venture  between  Construction  and 
Pennecon  Construction.  Construction  supplies  labour  and  equipment  on  a  time  and 
materials  basis  to  the  project  which  is  billed  and  collected  monthly,  Construction,  as  a 
joint  venture  partner,  is  also  entitled  to  receive  a  45%  share  of  the  overall  project  profit, 
which  is  anticipated  to  be  collected  shortly  after  the  Period-end. 

Cape  Dyer  -  The  Cape  Dyer  contract  is  also  a  time  and. materials, project  which  is 
nearing  completion.  All  accounts  receivable  associated  with  this  contract  are  expected 
to  be  fully  collected  by  the  first  week  of  September  2009. 

Other  Significant  Construction  Assumptions  . 

As  noted  above,  Construction  has  outstanding  accounts  receivable  owing  on  various 
completed  projects  where  the  final  payment  is  being  negotiated  or  arbitrated  due  to 
various  project  disputes,  claims  and  extra  billing  submissions.  The  actual  dates  of  these 
settlements  are  uncertain  at  this  time.  For  the  purpose  of  the  Projection,  management 
has  conservatively  assumed  the  final  net  settlements  (cash  receipts  less  project 
payables)  for  the  following  accounts  will  be  received  during  the  week  of  30  January 
2010:  -  .  '■  ■  W  i 


fiffi  (millions) 

Customer 

Book 

Estimated 

Accounts 

Net  Settlement 

Value 

Settlement 

Payable 

Suncor 

$11.7 

$5.0 

$2.5 

$2.5 

Wuskwatim  . 

$2.5 

$2.0 

$2.0 

Form  use  S 

$3.1 

$1.7 

$0.8 

$0.9 
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Fabrication  Cash  Flow 

Attached  as  Exhibit  H,  is  Atcon  Industrial  Services  Inc.'s  ("Fabrication")  cash  flow  related 
to  the  construction  of  its  new  fabrication  facility  and  from  fabrication  operations  during 
the  Period.  Fabrication  is  projected  to  provide  negative  cash  flow  of  $1.2  million  over  the 
Period  as  follows: 

Fabrication  facility  construction  costs  ($1 .3  million) 

Cash  flow  from  operations  $0.1  million 

Net  Cash  Flow  ($1,2  million), 
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Construction  of  New  Fabrication  Facility 

The  Company  intends  to  spend  $1.3  million  during  the  Period  to  complete  the  exterior 
construction  of  the  new  Fabrication  building  prior  to  the  winter  season.  An  additional 
$2.4  million  of  capital  spending  will  be  required  to  complete  the  Fabrication  facility  after 
the  Period  and  management  plans  to  get  these  funds  from  one  of  the  following  sources: 

►  The  Deh  Cho  contract  accounts  receivable  collections  -  Once  the  superstructure  re- 
design is  confirmed,  the  Company  will  order  superstructure  steel.  This  is  a 
significant  and  profitable  billing  event  pursuant  to  the  current  contract;  or 

►  An  Export  Development  Corporation  ("EDC")  program  that  may  enable  the 
Company  to  rearrange  its  Deh  Cho  performance  guarantee  thereby  potentially 
enabling  the  Company  to  access  additional  working  capital. 

Operations 

Fabrication's  four  existing  major  projects  are  collectively  cash  flow  neutral  over  the 
Period.  In  addition,  the  Projections  include  an  assumption  that  currently  unidentified 
work  totalling  $2.0  million  will  be  achieved  during  the  Period.  In  the  event  this  additional 
contract  work  is  not  sourced,  cash  disbursements  will  be  limited  accordingly.  Additional 


commentary  on  these  matters  follows: 


Deh  Cho  Bridge  -  Fabrication  is  a  sub-contractor  for  Construction  on  the  Deh  Cho 
contract.  Billings  to  Deh  Cho  duringlthe-Penod  are  for  fabrication  work  not  associated 
with  the  superstructure.  However,  as'ficwidusi^iodicateSKthere  is  an  opportunity  to 
significantly  increase  cash  inflows  in  Fabrication  when  the  steel  for  the  superstructure  is 
ordered.  Once  final  design  is  received  from  Deh  Cho,  30%  of  the  contract  value  can  be 
billed  which  will  provide  $4.0  million  of  cash  flow  to  Fabrication  after  the  steel  supplier 
has  been  paid.     :' "  '  * 

Cad  well  Ross  -  Fabrication  is  a  subcontractor  for  Cadwell  Ross  on  the  Cocgane  Bridge 
project.  The  project  is  ncaring  completion  and  no  material  issues  have  been  identified, 
fvl  a  nag  em  ent  a  nticipates  that  all  the  remaining  project  billings  and  holdback  billings  will 
be  collected  prior  to  the  end  of  the  Period. 

PCS  Potash  -  The  Company  was  successful  in  securing  a  $0.6  million  contract  on  PCS 
Potash's  major  facility  improvement  project.  Additional  bids  for  fabrication  contracts 
have  been  placed  with  PCS  Potash  but  not  specifically  included  in  the  cash  flows 
because  the  contracts  have  not  yet  been  awarded. 

Michelin  -  Michelin  has  awarded  the  Company  a  purchase  order  to  produce  a  $5.9 
million  tire  press.  This  is  a  long  term  project  anticipated  to  take  in  excess  of  12  months 
to  complete.  Payment  terms  associated  with  the  contract  are  cash  flow  positive  as 
progress  billings  are  permitted  in  advance  of  work  and  materials  being  ordered.  The 
Company  has  spoken  to  Michelin  over  the  past  week  and  there  is  a  potential  for  a 
second  press  to  be  ordered  in  the  near  future.  The  second  press  will  benefit  from 
operational  efficiencies  and  improved  margins. 

Other- As  part  of  the  restructuring  process,  management  has  identified  certain  finished 
goods  inventory  that  will  be  aggressively  marketed.  Included  in  Exhibit  E  are  inventory 
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sales  totalling  $0.45  million  from  various  crusher  and  belt  screener  sales  that  are 
anticipated  to  be  completed  during  the  Period. 

Envirem  Cash  Flow 

Envirem  Technologies  Inc.'s  ("Envirem")  cash  flow  for  the  Period  attached  as  Exhibit  F 
shows  a  $1.7  million  positive  cash  flow.  This  is  primarily  generated  from  accounts 
receivable  collections  of  $0.5  million  associated  with  the  bagging  operation  and 
continuing  waste  recovery  and  treatment  activity. 

The  Envirem  operation  has  the  following  three  primary  business'.segments  and  our 
comments  on  each  are  provided  below: 

►■    Waste  recovery  and  treatment  -  ongoing  operation  ';  '     "  ■  ■ 
*■    Soil  and  mulch  bagging  -  operations  completedfcr  2009 
>■    Quarry  operations  -  operations  deferred  .  ^ 

Waste  Recovery  and  Treatment  -  Cash  flows' from  the  waste  recovery  and  treatment 
operation  are  projected  to  continue  throughout  the  Period  at  historical  billing  levels  of 
$0.5  million  per  month.  :  ;* 

Soil  and  Mulch  Bagging  -  The  soil  and  mulch  bagging  operation  is  seasonal  in  nature 
with  the  most  product  sales  arising  in  the  months  of  April  -  June.  Historically,  the 
bagging  facility  operated  during  the  months  of  August  and  September  to  build  inventory 
for  the  next  sales  season.  'Management's  current  plan  is  to  defer  such  inventory  build- 
up to  a  later  date  to  reduce  cash  outflows  during  the  Period.  Consequently,  the  Envirem 
cash  flows  incorporate  the  remaining  collections  of  the  2009  bagging  operation  from 
such  customers  as  Walmart  and  Kent  Building:  Supplies  and  minimal  operating  costs 
associated  with  the  bagging  operations  as  most  have  been  deferred  to  the  spring  of 
2010.  .;  •;;a^- 

Quarry  -  Envirem  has  a  long  term  contract  with  Cemex  to  crush  and  sell  rock  aggregate 
into  the  Florida  market.'  The  contract  terms,  while  favourable  over  the  term  of  the 
contract  would  provide  limited  and 'potentially  negative  cash  flow  to  Envirem  over  the 
shorter  time  frame  of  the  Period.  Accordingly,  and  given  Atcon's  current  financial 
situation,  management  has, determined  Atcon  will  not  service  the  Cemex  contract  during 
the  Period  unless  Cemex  agrees  to  fully  fund  ai!  operating  costs  in  advance  or  project 
financing  of  $2.0  million  can  be  obtained  prior  to  1  September  2009.  Consequently, 
management  will  communicate  with  Cemex  to  attempt  to  negotiate  advance  payments. 
If  unsuccessful,  management  will  try  to  mitigate  any  negative  consequences  of  not 
fulfilling  Envirem's  obligations  to  Cemex  in  the  short  term  and  try  to  preserve  the  value  of 
the  contract  for  future  years  if  possible. 

Machining  Division 

The  Machining  Division  {"Machining")  of  Atcon  Industrial  Services  Inc.  has  historically 
fabricated  smaller  parts  required  by  Fabrication  in  addition  to  servicing  3rd  party 
customer  contracts.  Machining  has  not  been  profitable  as  a  stand-alone  operation  for 
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an  extended  period  of  time.  Management  has  determined  it  can  no  longer  afford  to 
finance  the  operational  losses  of  Machining  given  the  Atcon's  consolidated  financial 
situation.  Accordingly,  Machining  will  be  closed  immediately. 

Attached  as  Exhibit  G  is  Machining's  cash  flow  reflecting  the  collection  of  its  current 
contract  receivables,  wind-down  costs  through  the  end  of  September  2009  and  base 
holding  costs  thereafter  to  preserve  and  maintain  the  facility  until  such  time  as  the  shop 
can  be  sold  as  a  turn-key  operation  or,  failing  that,  its  equipment  liquidated  on  a  piece- 
meal basis.  The  Projections  indicate  $0.2  million  positive  cash  flow  in  Machining  during 
the  Period. 

Other  Divisions 

A  combined  cash  flow  projection  for  all  Atcon's  entities;and  divisions  not  discussed 
above,  i.e.,  Plywood,  Management,  Veneer,  Logistics,  and  Holdings,  is  attached  as 
Exhibit  H.  The  general  assumptions  associated  with  these  divisional  cash  flows  are 
provided  below:  .  -.vv, 

Plvwood  -  The  Plywood  manufacturing  facility  'discontinued  operations  in  March  2008. 
Cash  outflows  associated  with  the  Plywood  facility  have  approximated  $230,000  per 
month,  approximately  $200,000  of  whjch  were  lease  and  debt  service  costs  payable  to 
GE  and  BDC.  Holding  costs  for  security;  minimal  utilities  and  insurance  to  preserve  and 
protect  the  facility  account  for  the  baianc^ylihe.  secured  debt  of  this  plant  exceeds  the 
estimated  market  value  of  the  plant;  consequently,  Atcon  will/immediately  cease  making 
payments  of  principal  and  . interest  on  the  secured  debt  and  will  only  pay  the  minimal 
preservation  costs  until  such  time  as  the  secured  credifdrl-fake  possession  of  their 
security  or  until  economic  conditions  imprxNp" 

Management  and  Administration  -  The  Company  has  and  continues  to  reduce  its  staffing 
levels  to  minimize  cash  outflows.  In  recent  weeks  a  number  of  employees  have  been 
laid  off  sn.thevLogistics,  HR.SP'urchasing.'ahd'Administration  divisions  representing 
annual  payroll  savings  of  $650,000.   In  addition,  the  Company  has  agreed  to  re-adjust 
its  management  corn p ens ation  resu Iti ng  in  annual  savings  of  $0.5  million.  These 
reductions  are  reflected  in  the  cash  flows  on  Exhibit  H.  Management  and  Administration 
payroll  includes  senior  management,  administration  staff,  and  professionals  at  all 
divisions.   * ;.-  . 


Cash  receipts  reported  in  Exhibit  E  relate  to  a  management  fee  of  $0.5  million  which  is 
charged  annually  to  Vanerply.  The  Vanerply  receivable  will  be  collected  in  ten  weekly 
installments  of  $50,000  commencing  immediately. 

Veneer  -  The  Veneer  facility  was  sold  in  February  2009  for  $0.8  million  of  which  $0.5 
million  has  been  received.  The  remaining  balance  of  $0.3  million  is  subject  to  a 
promissory  note  with  repayment  over  eight  years  starting  in  February  201 1 .  Early 
collection  of  the  promissory  note  at  full  or  a  discounted  value  is  not  anticipated. 

Logistics  -  The  Logistic  division's  costs  are  directly  associated  with  the  corporate  aircraft. 
Although  the  aircraft  has  been  grounded  and  flight  crew  terminated,  it  costs 
approximately  $5,000  per  month  to  secure  and  insure  the  aircraft.  This  is  in  addition  to 
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the  monthly  lease  cost  of  $140,000  payable  to  GE,  which  for  the  purpose  of  the 
Projection,  are  assumed  to  be  deferred  until  after  the  end  of  the  Period.  The  aircraft  will 
be  secured  and  maintained  in  Montreal  by  a  3rd  party  provider  who  has  been  engaged 
to  complete  all  maintenance  requirements  pursuant  to  the  aircraft  license  and  insurance 
provisions. 

The  estimated  fair  market  value  of  the  aircraft  is  $6.5  million  as  a  result  of  the  current 
depressed  economic  climate  and  a  surplus  of  such  aircraft  available  for  sale. 
Accordingly,  although  the  Company  ultimately  intends  to  dispose  of  the  aircraft,  to  do  so 
in  the  near  future  would  crystallize  a  net  loss  of  approximately  $3.0  million  and  a  default 
with  GE  in  Construction.  Accordingly,  Management  intends  to  minimize  the  holding 
costs  associated  with  the  aircraft  and  work  with  GE  to  develop.a  mutually  agreeable 
resolution  to  address  both  parties'  interests. 

Holdings  -  The  costs  flowing  through  Holdings  are  corporate  in  nature  and  include 
interest  payments  to  the  Bank  on  the  term  and  operating  facilities  of  $1.7  million  over  the 
Period,  a  contingency  allowance  of  $45,000  per.week  ($1.0  million  overthe  Period),  and 
payments  on  accounts  payable  arrears  of  $3.0;m'illion,  all  of  which  have  been  discussed 
above.  In  addition,  Holdings  shows  $2.0  million  of  cash  receipts  from  the  30  June  2009 
financing  were  received  during  the  week  ended  15  August  2009. 

Proposed  Capital  Restructuring 

The  Company,  due  to  is  size  and  nature,  has  many  secured  creditors,  the  two  most 
significant  and  inter-related'qf  which  are.'PNB.afid  BNS.  We  have  focused  our 
discussion  in  this  section  on  those  two  creditors.'  The  approach  we  propose  to  take  with 
the  other  secured  and  most  unsecured  creditors  has  been  described  above  in  the  Cash 
Flow  Projections  section. 

In  addition  to  its  secured  creditors,  the  Company  presently  owes  LCLL  $6.7  million  as 
discussed  above.  This  balance  is  not  projected  to  be  paid  during  the  Period  due  to  the 
Company's  shortage  of  working  capital  but  Atcon's  plan  to  deal  with  this  liability  is  also 
discussed  below. 

Interim  Financing  Requirement 

As  shown  in  the  Cash  FlowiProjections  section  above,  the  BNS  operating  line  of  credit 
(the  "BNS  Line")  had  a  .balance  of  $29.1  million  as  at  15  August  2009  with  a  significant 
borrowing  base  deficiency,  i.e.,  in  excess  of  $20.0  million.  The  BNS  Line  is  projected  to 
peak  at  $38.5  million  in  December  2009  (i.e.,  a  net  increase  of  $9.4  million  from  the  1 5 
August  2009  balance)  prior  to  declining  to  $25.0  million  at  30  January  2010.  At  that 
time,  Atcon  will  still  be  significantly  above  the  authorized  borrowing  base  but  will  have 
profitable  operations,  positive  operational  cash  flow  and  will  start  receiving  the  proceeds 
from  the  sale  of  Non-Core  Operations,  collection  of  the  insurance  settlement,  etc. 

In  order  for  Atcon  to  continue  to  operate  and  to  realize  the  proceeds  of  the  sales  of  its 
Non-Core  Operations,  which  sales  are  not  anticipated  to  occur  within  the  Period,  it  must 
have  additional  interim  financing  of  $9.4  million  above  current  lending  levels  (the  "Interim 
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Financing')  and  continued  accommodation  from  BNS  in  respect  of  the  existing  $20.0 
million  borrowing  base  deficiency. 

Atcon  does  not  have  any  unencumbered  assets  to  offer  to  BNS  to  secure  the  Interim 
Financing  and  the  funds  from  the  Interim  Financing  will  not  immediately  increase  the 
Company's  borrowing  base.  PNB  has  advised  management  it  will  not  provide  any  cash 
advances  to  Atcon  and  management  does  not  believe  it  can  find  a  new  lender  to  provide 
the  Interim  Financing.  There  is  a  possibility  of  replacing  the  PNB  guaranteed  $13.3 
million  letter  of  credit  in  favour  of  Deh  Cho  with  an  EDC  guarantee  but  it  will  require  EDC 
approval  and  a  few  months  at  best  to  finalize.  EDC  will  only  provide  such  a  guarantee  if 
it  enabled  Atcon  to  use  the  $13.3  million  PNB  guarantee  to  secure  a  new  operating  line 
of  credit  in  the  same  amount. 

As  can  be  seen  above,  it  appears  BNS  is  the  only  party  pqtentially  willing  to  lend  Atcon 
the  Interim  Financing.  It  is  critical  to  Atcon's  survival  that  BNS  agrees  to  provide  the 
Interim  Financing  by  allowing  it  to  increase  the  BNS  Line  a  further  unsecured  $9.4 
million  to  a  peak  of  $38.5  million  in  December  2009on  the  basis  set-out.below. 

Agreement  between  PNB  and  BNS 

As  noted  above,  BNS  already  has  significant  exposure  on  the  BNS  Line,  i.e.,  it  had  a 
$20.0  million  borrowing  base  deficiency  as  at  15  August.2009,  yet  Atcon  must  now  ask 
BNS  to  increase  this  exposure  by  an  additional  $9.4  million  over  the  next  four  months  by 
providing  the  urgently  required  Interim  Financing.  Most  if  not  all  of  the  Interim  Financing 
will  not  be  secured  by  qualified  borrowing  base  assets  and  therefore  will  increase  the 
BNS  deficiency  practicaljy^n  a}dpllarforddl]ar;basis  until  significant  cash  inflows  are 
realized  in  the  last  two  weeks  of  December  2009  and  in  January  201 0. 

In  consideration  of  BNS  providing  the  unsecured  Interim  Financing  and  allowing  the  BNS 
Line  to  peak  at  $38.5  million,  management  is  asking  PNB  for  a  conditional  release,  in 
favour  of. BNS,  of  PNB's  security  over  the  assets  included  in  Non-Core  Operations.  This 
conditional  release  is.  necessary  to  mitigate  the  additional  risk  BNS  will  assume  by 
providing  the  critically  needed  Interim  Financing  and  the  risk  it  now  has  and  will  continue 
to  have  by  supporting  the-:Company  while  there  are  ongoing  defaults  including  the 
significant  borrowing  base  .deficiency.  In  particular,  the  Company  is  asking  PNB  to 
agree  that:  ; 

►    BNS  wi!!  be  entitled  to  the  sale  proceeds  from  the  sale  of  all  Non-Core  Operations 
as  they  occur '(e:g.,  Brunway,  Vanerply,  Envirem  (including  the  quarry  assets),  the 
Machine  Shop  and  all  redundant  equipment  of  Atcon,  etc.)  subject  to  the  "PNB 
Security  Reversion  Right"  which  will  provide  that  once  the  amount  outstanding  on 
the  BNS  Line  has  been  reduced  to  less  than  the  lesser  of  $10.0  million  or  the 
amount  of  the  borrowing  base  supporting  the  BNS  Line,  the  proceeds  of  the  sale  of 
any  Non-Core  Operation  would  be  used  to  pay  down  PNB  guaranteed  debt. 

A  condition  precedent  to  aforementioned  agreement  to  provide  the  conditional  release  of 
security  to  BNS  would  be  that  BNS  and  Atcon  execute  a  forbearance  agreement 
documenting  the  following: 
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►  BNS's  agreement  not  to  enforce  its  security  and  not  to  appoint  a  receiver 
notwithstanding  the  Company's  existing  defaults  under  its  lending  agreements  with 
BNS  as  long  as  Atcon  complies  with  the  terms  and  conditions  of  the  forbearance 
agreement; 

►  That  a  condition  precedent  to  BNS  providing  the  Interim  Financing  is  that  the 
Company  will  have  obtained  written  payment  deferment  agreements  with  GE, 
Caterpiller,  Royal  Bank,  Delage,  BDC  and  any  other  secured  creditor  to  whom  it  will 
not  be  making  payments  as  contractually  required;  and 

►  The  Company's  agreement  to  allow  weekly  monitoring  of  its  adherence  to: 

►  The  detailed  terms  of  the  Plan  including  implementation  of  its  New  Operational 
Focus,  the  sale  of  Non-Core  Operations,  etc; 

►  Its  credit  agreements  with  BNS;  and 

►  The  detailed  terms  of  the  forbearance  agreement. 

We  have  summarized  below  at  a  high  level  the  status  of  certain  key  outstanding  matters 
that  Acton  will  have  to  address  after  the  end  of  the  Period. 

Post  -  30  January  2010 

implementation  of  Atcon's  New  Operational.Focus  has  already  commenced.  The 
rationalized  operations  will  quickly  produce  profitable  results  and  positive  operating  cash 
flows.  This  will  enable  the  Company  to  realize  the  proceeds  from  the  sales  of  Non-Core 
Operations  and  the  cohectjon;" 6f -Jts  insurancereceivable  which  are  expected  to  be 
received  post  30  January  2009.  Atcon  will  then  be  able  to  address  a  number  of 
challenges  that  will  be  outstanding  at  the  end.of  the  Period.  These  include: 

►■    BNS  Line  $25.0  million  -As  at  30  January  2010,  the  BNS  Line  is  projected  to  be  at 
$25.0  million  with  a  significant  borrowing  base  deficiency.  BNS  will  have  as  security 
for  the  BNS  Line  the  working  capital  assets;  the  insurance  receivable;  and,  subject 
to  the  PNB  Security,  Reversion  Right,  the  Non-Core  Operations.  As  noted  above, 
the  PNB  Reversion  Right  will  provide  that  once  the  amount  outstanding  on  the  BNS 
Line  has  been  reduced  to  loss  than  the  lesser  of  $10.0  million  or  the  amount  of  the 
borrowing  base  supporting  the  BNS  Line,  the  proceeds  of  the  sale  of  these  assets 
would  be  used  to  pay  down  PNB  guaranteed  debt;  and 

►  LCLL  Arrears  $6.7  million  -  Atcon  proposes  to  pay  the  full  amount  of  the  LCLL 
Arrears  from  the  net  proceeds  from  the  sale  of  the  Non-Core  Operations  and  the 
collection  of  the  insurance  claim  receivable  set-out  in  the  tabie  below  unless  it  can 
negotiate  more  favourable  terms  satisfactory  to  CRA.  It  is  difficult  at  this  time  to 
project  with  great  certainty  the  exact  amount  and  timing  of  these  net  proceeds  but 
management  will  immediately  commence  formal  sales  processes  in  respect  of  the 
Non-Core  Operations. 
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►    Sale  of  Non-Core  Operations  -  We  have  provided  below  a  summary  of 

management's  best  estimate  of  the  anticipated  security  value  of  the  Non-Core 
Operations  and  the  insurance  receivable  and  how  management  is  proposing  to 
allocate  this  value  to  enabie  its  restructuring  plan  to  be  approved  and  implemented: 


ALLOCATION 


Estimated 

LcLL 

Security 

Account 

Value 

BNS  Line 

Payable 

Total 

Description 

Stanhope  Simpson  Insurance  Claim 

2,500,000 

1 ,500,000 

1,000,000 

2,500,000 

Sale  of  Quarry 

3,000,000 

2,000,000 

1,000,000 

3,000,000 

Sale  of  Envirem 

7,000,000 

5,000,000 

2,000,000 

7,000,000 

Sale  of  Machine  Shop 

2,000,000  . 

1 ,000,000 

1,000,000 

2,000,000 

Sale  of  Under-utilized  or  Redundant  Equipment 

1,000,000 

1 ,000,000 . 

1,000,000 

Sale  of  Vanderply  Mill  -  Sweden 

25,000,000 

25,000,000 

25,000,000 

Sale  of  Brunway  Highway  Project 

7,500;000 

5,800,000 

1,700,000 

7,500,000 

Total 

48,000,000 

41,300,000 

6.700,000 

48,000,000 

Maximum  Amount  Outstanding 

'  38,500,000 

6,700,000 

45,200,000 

Difference 

2,800,000 

0 

2,800,000 

As  noted  above,  the  estimated  value  of  the  available-security- is  only  slightly  greater  than 
the  maximum  availability  on  the. BNS  Line:.  The  actual  amount  of  realizations  to  be  paid 
on  the  BNS  Line  at  any;p6int1nitime  would-be  subject  to  the  PNB  Security  Reversion 
Right  calculation  described  above; 

Summary 

Atcon  has  been  a  strong  and  robust  contributor  to  the  New  Brunswick  economy  for  many 
yea.rsmotwithstanding  some  recent  operational  and  financial  troubles.  Management  has 
Identified  the  causes  of  the  recent  troubles  and  has  taken  decisive  action  in  all  aspects 
of  the  business  to  improve  its  working  capital  and  cash  flow  position  by  reducing  costs, 
improvingefficiencies,  discontinuing  non-core  operations  and  selling  redundant  assets. 
Management  is  committed  to  a  new  focus,  one  that  is  grounded  in  Atcon's  core 
competencies  of  heavy  civil  construction  and  steel  fabrication.  Management's 
Preliminary  Restructuring  Plan  has  been  described  throughout  this  document. 

In  order  for  Atcon  to  successfully  implement  its  Plan,  it  requires  the  assistance  and 
cooperation  of  its  two  largest  stakeholders:  PNB  and  BNS.  In  particular,  it  is  asking  BNS 
to  provide  an  additional  unsecured  $9.4  million  availability  on  the  operating  line  of  credit 
and,  in  consideration  of  BNS  doing  so,  management  is  asking  PNB  to  transfer  some  of 
its  security  to  BNS  on  a  conditional  basis,  i.e.,  subject  to  the  PNB  Security  Reversion 
Right,  as  coliateral  security  to  support  approval  of  the  $9.4  million  Interim  Financing  until 
such  time  as  the  BNS  Line  is  otherwise  suitably  supported. 


18 


ATCON 


Atcon  Group  Inc. 


Exhibit  A 


OPi  AB 
(Swedish  Co-) 
100% 


Vanerply  AB 
(Swedish  Co.) 
100% 


Payroll  Companies 


Atcon  Civil  Inc. 
100% 


Dycon  Construction 
Inc. 
100% 


Atccn  Structures  Inc. 
100% 


Atcon  Quebec  Inc. 

100% 


Atcon  Industrial 
Services  Quebec  Inc. 
100% 


Brunway 
Construction  Inc. 
30% 


B  runway  Highway 
Operations  Inc. 
30% 


Pennecon  Atcon  LLP 
40% 
Registered  NFLD 


Atcon  Holdings  Inc. 
100% 


Atcon  Construction 
Inc. 

1 00% 


T 


Envirem 
Technologies  Inc. 
100% 


Atcon  Veneer 
Products  Inc. 
100% 


Atcon  Logistics  Inc. 
100% 


Atcon  Industrial 
Services  Inc. 
1D0% 


Atcon  Plywood  Inc. 
100% 


Atcon  Management 
Services  Inc. 
100% 


Nutritee  Inc. 
50% 


Inactive  Companies 


Trac  Industries  Ltd. 
(2006) 
100% 

AHI 


Swedlam  USA  Inc. 
(US  Co.) 
100% 

AGI 


Atcon  Property 
Holdings  Inc. 
100% 


AHI 


Robb  Industrial 
Leasing  Ltd. 
100% 

AG! 


Aspen  Environmental 
Inc. 
100% 

AGI 


East  Coast  Mining 
Ltd. 
100% 

AGI 


Atcon  Northeast 
(US  Co.) 
100% 

AGI 
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Atcon  Holdings  Inc. 
100% 


Atcon  Construction 
Inc. 
100% 


Pennecon  Atcon  LLP 
40% 
Registered  N  FLD 


Atcon  Industrial 
Services  Inc. 
100% 


Atcon  Management 
Services  Inc. 
100% 


Inactive  Companies 


Trao  Industries  Ltd. 
(2006) 
100% 

AH  I 


Atcon  Quebec  Inc. 
100% 

ACI 


Atcon  Property 
Holdings  Inc. 
100% 


AH  I 


Atcon  Industrial 
Services  Quebec  Inc. 
100% 

ACI 


East  Coast  Mining 
Ltd. 

1 00% 

AGI 


Atcm  Holdings  Inc. 

Summary  of  Consolidated  Cash  Flo** 

As  3t  August  15.  2009 


Week  Ended 

J£g|  E>rLij  cast 

VlM  O^flWSKft^lHl  JiOctHraSWEF 

ft&FojBCMY!^ 

f^iirOciiogTjJw 

Sumrrify 
Aug  15  to  Oct  31 

Beginning  Bnlanc* 

[29,  091,227) 

(27,704,897) 

|2fl.9  68.1^3) 

(2H,C7I,76B) 

(29,406.620) 

(31.133.293) 

(31.9Ttl.236) 

(31,174.301, 

{31,443.350] 

(32,775,869) 

(33,654,536) 

(32.905.079) 

(29.091.227) 

Cash  Inflow) 

Atcijn  Ccnslructbri 
AIS  -  Fab  Division 
AIS  ■  Machining  Division 
Erlvircrn  Technologic^ 
Corp  orate  cnlllcj 

335.81 7 
279,257 
156,932 
453.126 
47.353 

S1G.S41 

B4.416 
1B4.750 

2.794,  BOO 

7B.U7 
2d  0.201 
30.000 

621.160 
330.5  87 
57.272 

iBi.rso 

50.000 

31.430 
184,750 
50, M0 

643,876 

41.423 
317.090 
50,000 

3,614,390 
250,000 
66.9B0 
134.750 
80.000 

600.406 
2,440.383 
22,424 
1B4.750 
50.000 

721 
164.750 
50,000 

100.000 
50,000 

1,800,000 
350,000 

100.000 
50.000 

4,926,179 
150,000 

5i4.4ija 

100.000 
SO  .000 

16.1 573,271 
3.799,806 
1.056, 5  54 
2.313.917 
547 .353 

Tofcil  Caih  Rose  Km  tf  trwri  Cuitiiyidi-* 

1.37.*. -aBS 

1.1IH.OD7 

1.4*1  DCS 

«S,392 

13  S,  4T1 

150.003 

Z.  3  0O.DCO 

5i7<t0.3B7 

23,B7S,30Z 

C»h  Outflows 

Fuel  /  UquhJ  Aiohalt 
Travel 

Accomodations  i  Food 

Trucking 

Sltcl  i  COAC'ela 

Consumables 

U  it* 

Subcontmeilng 

IntTJi^rtCt  PtftlTl. 

Diner 

(7.530) 
(700.121) 

(irjd.BO'D] 
fUS.SOO} 

115,650) 
[96,750) 
[19,300) 
(49.800) 
(8.60O) 
(121.500} 
(66.S3.fl) 
(25.2001 

1112.000) 
[42,400) 
(36.1  SO) 

(1ST. 750} 
(19.300) 
(49.B00) 
(20.600) 
(19.800) 
(69.170) 
(15.200) 

(J  5  7, 200) 
[17,  GOO) 
{3-B.eSO) 
[301.200] 
(427,300) 
(170,014) 
(23.02?) 
(63,190) 
(22 J 49) 
(430.545) 

(■4.000} 

(220,900) 
(42,500) 
(47,300) 

(299,700) 
(11.700) 

(185,014) 
[30.000) 
[67.254) 
(12.3&6) 

(232.200) 

(4,000) 
(239,400) 
(600) 
(38  .COD) 
(309.700) 
(11.700) 
(165.014) 
(B.BOO) 
(69.287) 

(37,200) 

(136.250) 
(900) 
[58,600) 
(20.100) 
(47.700) 
(11.70O] 
(1.695,04  S) 
(19,500) 
(435,705) 
('■4,205) 
(42.200] 

(6.100} 
(800) 
(600) 
(5.100) 
(44.300) 
(434,640) 
(159,55  4) 
(24,127) 
(593 .3B7) 
(77,603) 
(442,6451 

(3.600) 
(BOO) 
(25,800) 
[5,100] 
(4J.30D] 
(10.600) 
(159.S14) 
[27,000) 
(105 .275) 
(12.396) 
(3!. 300) 

[3.600) 
(24,300] 
(600) 
(&.10&) 
(44,300) 
(10,500) 
(159.514) 
(5.000) 
(67,587) 
(212) 
(56.300) 

(3.600} 
(800} 
(25.500) 
(9.800) 
(14.300) 
(10.600) 
(159.514) 
(6,600) 
(105,275) 
(1,890) 
137.BD0J 

(270.600) 
(300} 
(600) 
(S.1O0) 
(■J4.30D) 
(251.480) 
(159,514) 

■;iea:oi 

(1.56T,5BT] 
(77.603] 
(434.634) 

(554.459) 
(1.203.400) 

[215.260) 

(225.550.) 
(1.416.300} 
(1.219.120) 
(3.092.260) 

(193.B55) 
(3,271,857) 

(382.903) 
(2.5 13. 344) 

Total  CajK  Paid  to  Suppllvr* 

(701,651) 

(£75,433) 

(541,970) 

(1.987.876) 

11,133,974] 

(B79.313) 

[2,531, SO!) 

[1,769,016) 

(428,465) 

(377,113) 

(410.579) 

(2,831.018) 

(14,294,339) 

Tfl|ji|  Payroll  Tingled  Pish  urso  mortis 

(797.331) 

(I94.2B6) 

(532.505] 

(402.363} 

(497.355) 

(2B3,22B) 

(SB  1.637] 

(149,001) 

(68B,345) 

(B6.57E) 

(539,090} 

(73,655) 

(4.9J9.9T2] 

PuiChasflJ  Of  Pi-OOorly 
LTDrtcasc  paymcnls  tied  to  wwk 
LTDrteost  paynntnls  nol  tied  lo  woik 
ScotLptank  lnioffljl  Paid 

2,000.000 
[265.296) 
(97.676) 

[330.755) 
(134.951) 
(252,529) 

(396,079) 
(225.996) 
(2.S0O) 

175.0OO 
(261,346) 
[14&.5g7) 

[26.253] 

(25.000) 
(141.647) 
(34.642) 
(2,500) 

(100,000) 
(282.550) 
(80.249) 
(2.500) 

(100,000) 
(327,552) 
(56,50 1) 
(2,500} 

(100.000) 
(651.990) 
(371.357) 
(252.529) 

(1 00.00  0) 
(160.992) 
(34.343) 
(3.500) 

(100,000) 
(219,365) 
(63,021) 
(26,253) 

(145. 000] 
(235.034) 
(65.642) 
(2.500) 

(120,000) 
(528.409; 
(239,617; 
f252H529 

(515.000} 
(3.711.365) 
(1.552.191) 

|H2S,C94) 

Contingencies 
Payables  In  Arrears 

[4  5,000) 
(715,287) 

(45,000) 
(3,531] 

(45.00&) 
(111.187) 

[45,000) 
(113,536) 

(45.000) 
(111,194) 

(45.000) 
(105.078) 

(45.000) 
(1 0B,  101) 

[45,000) 
(1 0B, 345] 

(45.000} 
[111.317} 

(45,000) 
(5&eH638) 

[45,000 
(103,531 

[495,000] 
(1,699.744] 

Ipovam  (Dg«r»a*»)  In  Cash 

1.JS&.M1 

(1.163.539) 

B  94.3  67 

(1.132,551} 

(1.736.674) 

(636,843) 

795,935 

(269,049) 

(1.332,533) 

(878.64,7] 

749,457 

1,546,628 

(2,267,224] 

E^idlriff  Briar." 

(27.7Di.B97} 

129.960,-135} 

(2H.073,76S) 

I29.4D6.620) 

(31.133.2S3) 

(31,970,2361 

131,174,301) 

(31.443.350) 

(32,775.889) 

(33.654,536) 

(32.305,079) 

(31.363.451 

(3A.356.451) 

Atcon  Hiding*  trie. 

Summary  of  Consolidated  Cash  Flgw? 

As  at  August  15. 2009 


Fvhihit  r 


Wo  nit  Endfld 

find  1 4-Nc  v-09  £Jh  r^tf-2l4lov-09  ^SSfS  Zfl^ov-DgS^IC^a-DBC^SlJffTt^ 

Summary 
Nov  7  H  Jan  30 

6*9liWr-.g  SaIai^cb 

(31,350,451) 

(32  362  226) 

33,  G  79. 0*6) 

(35,276.8.95) 

(35.432,481} 

(37,2T2,B21) 

(3S.473.2C5) 

(3B,i9S,2rg} 

(32, 0JT  .098) 

(33.57T.35S) 

(34,043,532) 

(35,569.167} 

(30,440.465) 

(31,356,451) 

Cash  Inflow} 

AtS  -  Fab  Division 
AIS  -  Much  ring  Division 
Envirnm  Technologies. 
CD^pcffltt  tnlilCS 

100.0013 

\  50.000 
100,000 

200.000 
1CD.D00 

1.697.790 
450, D00 
14/00 
100,0  DO 

736,010 
100,000 

1DO.0CD 

3.800,000 
250.000 

1OD.0CO 

6,197,002 

250,000 
100,000 

400,000 
713,000 

100,000 

100.000 

ico.oon 

B. 120. 300 
100,000 

6.900.000 
1.775,232 

100, noo 

it  4os 
S.1?0  sii 
2644QQ 
1,300.000 

To-lal  Cash  ftDcolvod  from  Customers 

1.146,260 

250,000 

300, COD 

2,262,190 

035,010 

100 .000 

4. 150.000 

6. 547.002 

1,303,000 

100,000 

1  00,000 

0,220,300 

4,775,232 

34.090,013 

Cash  Oulflo-wa 

Repairs  A  Mree 

Travel 

Accomodations  A  Food 

Trucking 

5  rod  (  Concrete 

Consumables 

Subct-ntraciing 

Insurance  Pi  cm, 
OlhW 

(177.BQ0) 

(to:.; 

(275.400) 
(4.&O0) 
(35,500) 
(7,700) 
(1S2  57Q) 
(35,027) 
(273,275) 

(29.310) 

{2.500) 

[4. 100) 
(40Q) 

(4, BOO) 
(35.500) 

(7,700) 
(152.570) 
(17,500) 
[&3.087) 
(12,396) 
(50 .300) 

(2.6O0) 
(20.600) 

[25.400) 

[9,300) 
(35,500) 
(7,700) 
(152,570) 
(5.000) 
(103.775) 
(212) 
(35.300) 

{269.600} 
(600) 
(400) 
[B00) 
(35,500) 
(272.130) 
(1S2.57C) 
(4.950) 
(53.097) 
(72.4=7) 
(£6.304) 

[2. GOO) 
(EDO) 
(25,400) 
(BOO) 
(35,500) 
(7,700) 
(152.570) 
(30H277) 
(103.775-) 
(7.036) 
(424,060) 

(2.600) 
(4.100) 
(400] 
(500) 
(35.500) 
(7,700) 
(43.756} 
(2E.750) 
(17,797) 
(12.390) 
(44.550) 

(2.600) 
(20.600) 
(25,400) 

(5,300) 
(35,500) 

(?,7Q0) 
(43.756) 
(250) 
(58,485} 
(212) 
(29.550) 

(619,500) 
(600) 
(250.400) 
(300) 
(35,500) 
(7.700) 
(43.756) 
(1.350) 
(17,797) 
(17.714) 
(26.364) 

(2.200) 
(500) 
(25,300) 
(700) 
[31, BOO) 
(6,400} 
(37,656) 
(21,377) 
(56.565} 
(61.773) 
{422,950} 

(2,200) 

[4,000) 
(300) 
(700) 
(31.E0O) 

(6.4O0) 
(37.B5E) 
(24.250) 
(15.697) 

(4,665) 
MB  GCO) 

(2,200) 
(20,500) 
(25.300) 
(700) 
(31.300) 

(6.400) 
(37,fl5G) 
(14.750) 
(56.565) 

(7,742) 
(43,550) 

(4,700) 
(5  00) 
(300} 
(5.200} 
(35.300) 
(6.400) 
(37.356) 
(250) 
(213.570) 
(1,890) 
125,364] 

(2.2O0) 
(500) 
(300) 
(700) 
[31.600) 
(6,400) 
(37,656) 
(1.300) 
(56.5BS) 
(77,603) 
(1.O1B.B00) 

(1,093.300) 
(77,900) 

(654,700) 
(35,400) 

(443.000) 

(jsa.oao) 

(1,083.398) 
ri84.0Jl) 

(1.1 00.300) 
(276,301) 

(2.193,694) 

Total  Cosh  Paid  10  Suppliers 

{992.233) 

(350.952) 

(397.957) 

(396,528| 

(790,318) 

(196.J49) 

(229.353) 

[1,021, EDI) 

[567,947) 

(146,929) 

(247,383) 

(327,050) 

[1.232.544] 

(7.459,395) 

Totnl  Payroll  Ftolal-od  Dl«bu  raiments 

[457,765) 

(595,259) 

1631.0:5} 

(511,230) 

(063,376) 

(727.7SE) 

(653,529) 

(697,910) 

(74J.S41) 

(907.321) 

(652.234) 

(901.921) 

(835.890) 

(9.353.361) 

Purchase*  ol  Properly 
LTDflense  payment*  ilcd  le  work 
LTDflcasa  payments  nol  ltd  lo  wof  It 
S  celiac- a  nit  Inloresl  Pnid 

1 120,01)0} 
[260,1631 
[171,1571 
[2,500) 

[120,000) 
[259,397) 

139,240; 

(26.253) 

[120,000) 
[415,712) 
[11 T, 399) 
(3.500) 

(120,000) 
(290,951) 
(64.451) 
[252.529] 

(521.530] 
(363.909) 
(2.500) 

(213,336) 
[51,135) 
(26,253) 

(630,222) 
(139,277) 
(2.500) 

(207.117) 
(53.053) 
(252.529) 

(fllS.&lB) 
(456.575) 
(2.SD0) 

(67.691) 
(53.059) 
(2E.253} 

(4  B  7. 339) 
(101,029) 
(2,500) 

(351.240) 
(93.056) 
(252,529) 

(739.310) 
(343.936) 
(2.3O0: 

[460 .000) 
(5,413.036) 
[2.13S.341) 

(053,047) 

Con  tlr,  genets 
Payables  in  Arrears 

(45.000) 
(1I1.1B7) 

(15.000) 
[101. 72B] 

(15.000) 
(111.13d) 

(-J5.O0O) 
(105.076) 

(45.000) 
(ltd.713) 

(45,000) 
(100.000) 

(45.000) 
(It  1.194) 

(45.000) 
(106,610) 

(45,000) 
(111.137) 

(45,000) 
(100,000} 

(45,000) 
(1DD.0OO) 

(45,000) 
( 1 00,000) 

(45.000) 

(too.ooo; 

(565,000) 
(1.374.995) 

In  cm  a  no  (bacrvaia)  In  Caih 

11,003,775) 

(1,3.1 6.670) 

(1,597,797) 

(1tS.Sfl9) 

(1.190.344) 

(1,260,379) 

2+2  74,925 

4,161.181 

(1.540.271) 

(1.2-66.263) 

(1.745,536) 

6,146.702 

S476.D51 

6.394,037 

Ending  Bal^ne* 

[32.JSL22E1 

[33..  579.096} 

(35.27  5,  S  93) 

(35,422,451) 

(37J12.B25) 

(39,473,205) 

(36,196,279) 

(32,037,096) 

(33,57  7  ,309) 

[34.643.6321 

(36.569,1671 

(30,440.4651 

(24.964,414) 

[24.9S4.414I 

Summary 
Aug  15  Id  Jan  3Q 


43,553.352 
8,920.318 
1,320.554 
3.61B.917 
547,353 


ST.96S,Si5 


(1,647.750) 
(1.2B1.200) 

(659.500) 

(20  2.05  0) 
(1,559,300} 
(1,577.200} 
(4.175.B5B) 

(3?  7.637) 
[4,372,157) 

[659.205) 
(4.712,027) 
(21.794,334) 

[14.303.333) 

(1. 095.000) 
(9,124,421) 
(3,637,533) 
1 1, 67  B,  942) 

(1.080.000) 
(3,074.640) 


Exhibit  D 


At  con  Construction  Inc. 
Summary  of  Cash  Flows 
As  at  August  15,  2009 


W»k  Ended 

SlS-Ssf^Sirftj 

Summary 
Aug  IS  to  Oct  31 

Beginning  Bn lance 

(9,952,1 9S) 

(11,0?6HB3&) 

(10.897.736) 

(9.G67,fl9l) 

(10.903.993) 

(11.74S.S64) 

(17,089.351) 

(10.712.B34) 

(1J.323.S30) 

(12.S6S.431) 

(12.965.215) 

(11.44B.479) 

(9.952. 19E) 

Summary  of  Customers 
DOT  Pavtofl/BHO 
Western  Paving 
Deh  Cno  SriOgir 
Kahisa 
Muskeg 
Vale  inco 

Cape  Dyer 
Olher 

Olher  Significant  euenls,  nel  c(  general  AP 

100.000 

116.916 
TlS.SBS 

- 

16S.H4T 
750.000 

S3  o.o  go 
a  n.oso 

591.195 

176,175 

457,126 
140.000 

674.390 
900.000 

1,615,000 

025,000 

60O.40B 

1.800.000 

1.5T5.900 

404.442 
1.755.B37 

1.T  50.000 

2.919.771 
2.700.O00 
1 ,649.535 
4,200.837 

2.586.050 

599,935 
1 .496,344 

Cash  Rtcetvsd  from  Customers 

33  5.  £17 

916.841 

2.294.600 

821,160 

643.876 

3,514.390 

600,405 

1.800,000 

4.926.179 

16.153.271 

Transform  (lo)  from  Related  Co 

(495,000) 

; 

(495.000,00) 

Disbursement  Payments 
Repairs  3  Mice 
Fuel  /  Liquid  Asphalt 
Trauel 

Accomodations  &  Food 

Trucking 

Steel  /  Concrete 

Consumables 

Utilities 

Subcontracting 

Other  -  including  CRA  arrears 

rscw.B&n 

{1 00.0001 
[110.000) 

(1^.4001 
(53.0001 

(5.000) 
16.000) 

{110,000}  > 
(41,000) 
(M,9D0) 
(92,000) 

[5,000) 
(16.000) 

{455,000) 
(17,000) 
(37.400) 
(253.000) 
(405.600) 

(5.000) 

(4O5.OD0) 

(220,000) 
(41.000) 
(45,100; 

(252,000) 

(5,000) 
[6  OK) 

(!  10.000) 

(37.400) 
(262.000) 

(5.000) 
(6,000) 

(132.250) 

(56.000) 
(16.900) 

(1.530.034) 
(5.000) 
1392,000) 
(16.0001 

(4,000) 

(424.240) 

(5,000) 
(232,000) 
(406,000) 

(25.000) 
(4.000) 

(5.000) 
(5.0001 

(4.000) 

(5.0D0) 
(6.0001 

. 

(25.000) 
(5.500) 

(5.000) 
(16.0001 

(264.500) 

(4.000) 

I240.SS0) 

(5.000) 
(1,500,000) 
(406.0001 

(496.750) 
(1,105.000) 
(207,000) 
(213.600) 
(911.000) 
(1.070,720) 
(1.530.034) 
(5S.000) 
(2,124.000) 
(1,900.867) 

Cash  P>ld  to  Suppers 

(604.  B&7] 

(2&3,4C0) 

[298,900) 

(1,576.000) 

(570.100) 

(520.400) 

(2.1 52.1  B4I 

(1,071.240) 

(40.000) 

(15.000) 

(54,500) 

(2.420.380) 

(10.10B.971) 

Cash  Paid  (or  Insurance  Pram. 

[19.641) 

(54.743) 

(5.136) 

(59.«79| 

(59.879) 

(199.278) 

Total  Payroll  Related  Disbursements 

(91.514) 

[93,819) 

(133.BB4) 

(229,523) 

(101.910) 

(151.  BS4] 

191.152) 

(203.651 1 

(114,870) 

(25.149) 

(21.990) 

(24.510) 

(12B3.B17) 

Long  Term  Debt  I  Leases 
LTD  /  Leases  not  tied  to  work 
Interest  Received 

(269.079) 

(332.036) 
(113.640) 

(353,7  3  2) 
(223.13S) 

(118,247) 
(133,762) 

(132.1421 
(32.433) 

I2S6.S37) 
(47,251) 

(146.106) 
(4S.420) 

(533.169) 
(343.44  5) 

(152,906) 
(33,825) 

(206.510) 
(53.124) 

(175.285) 
(31.489) 

(464.019) 
(232,131) 

(3,050.371) 
(1,291.918) 

increase  (Decrease)  In  Cash 

(U24.E44) 

179,103 

1 .230.245 

(1.242.503) 

(830.885) 

(342.467) 

1 .375.527 

(1.611.006) 

(341,601) 

(299.784) 

1.510.736 

1.705.200 

208.917 

Ending  Balance 

tn.or6.B3si 

(lQ.B37\r3Bl 

(10,&Q9h393) 

ni.T4fl.BB4] 

(12.OB9.351) 

il0.TlZ.HZ4] 

(12.323.830) 

(1 2.665,431! 

(1Z.SS5.21 5) 

(11.445.4791 

[3,743.279 

(9,743,279) 

Exhibit  D 


Ale  an  Construction  Inc. 
Summary  of  Cash  Flows 
As  a!  August!?,  1009 


W«#k  EncJ*d 

Si 

fe&«26ib^8sa 

Summary 
Nov  7  to  Jan  30 

Summary 
Aurj  1S  lo  Jan  3D 

Beginning  Balsinc* 

{9.743.273} 

(10.554,265) 

(11.3B7.OB5) 

01.8SI.4S8) 

(11,672,259) 

(13,275.573) 

(14.170.155) 

(11.484.945) 

(7,006,123] 

[0,512. 598) 

(9,483,625) 

(104B5.257) 

[3.602.7S1] 

(9.743.JT9) 

(9.952.195) 

Summary  tt  Customers 

DOT  Paving'BHO 
Western  Pacing 
D*n  Cr>o  BrtOge 

Muskeg 
valt  lnt& 
Ocean  Spray 

O^er  ^ 

Other  Significant  evwnis.  net  ol  general  AP 

200.000 

547.790 
1,1 50,000 

3.800,000 

147.002 

4.900.000 
1.150.000 

490,000 

420.300 
1.300.000 
B.4O0.000 

i  Wirt  nnn 
5,400.000 

420.300 

5.794791 
4  90. 000 
11,300,000 

200,000 
5.400.000 

3.340.D71 
3.700.000 
7.444.6J6 
4. 6  90.  B  37 
11.300,000 
c  lac  ncn 

599  935 
1.595,844 
5.400.000 

Cash  Roci^vtd  frem  Cuilonrnrs 

2  DO.  000 

1,697,790 

3.80O.0O0 

6,197,002 

490.000 

S.  120.300 

6.900,000 

27,405.091 

43.55B362 

Transfers  fto)  from  Rtlatec*  Co 

(495.000.00] 

Distiii  raiment  Payment* 
Repays  &  Mice 
Fuel  /  L  quid  Asphalt 
Travel 

Accomodations  i  Food 

Trucking 

Steel  /  Concrete 

Consumables 

utilities 

Subconlrscttng 

Olher  -  including  CRA  arrears 

[275.000) 
(4.000) 

(5.000} 
(6.0DQ) 

[1.000) 

{S.OQ0} 
(6.0001 

[25,000) 

(a.  500) 

(5.000) 
[16,000) 

[264.500) 

(264.4B0) 
(250) 
1250] 

(25.000) 

(350) 
1400.2501 

(250) 
(2501 

(25,000) 
(4.500] 

(!50) 
110.2501 

(614,500) 
(250.000] 

(250) 
(2501 

(25,000) 

[250] 
I400.2SOI 

[2501 
[2S0I 

[25,000] 

(250) 
(250) 

(4,500) 

(250) 
1250) 

(1.000.0001 

[1,054.000] 

(65Q.O00] 
(25.500) 

(264.450) 

(17.150) 

(1.B4D.2S01 

[1 ,550,750) 
[1.105.000] 
(857.0D0] 
(239,100] 
(911,000) 
(1,335.200) 
[1.530.034] 
(72.250) 
(2.124.000) 
(3.741.117) 

CKh  paid  to  Suppliers 

(a  65.000} 

(15.000) 

(5-5.500) 

(525.4801 

[425.500) 

(500) 

140.000) 

(B65.00O) 

1425.5001 

[500) 

(25,500) 

(5.000) 

(1.000.000) 

(3.851. 4B0| 

[13.960.451) 

Cath  Pnld  for  Insurance  Prem. 

[54,743! 

(5.1361 

(59,8791 

(59,679) 

[179.S37) 

(37B.S15) 

Total  Payroll  Rolatsd  Dlsbursamants 

[36.021] 

[£09.61 0J 

(271 ,990] 

(509.6101 

[215.921) 

[641,790) 

(339,210) 

(S41.790) 

|3S3,241| 

(649,690) 

(446.310) 

(BSD.950) 

I433.S00] 

(6,169.533) 

(7,4  53.850) 

Long  Ttrm  Oebl  /  Leases 
LTD  1  Leases  ntji  tied  lo  worV 
interest  Received 

[279.867] 
[2B^3] 

(356.363} 
(81.105) 

(344,1551 
[BO  .5921 

(515.613) 
(370.944) 

(204,279) 
(48,214) 

(579.301) 
(155.279) 

(162. 195) 
(45,194) 

(717.589) 
(440,166) 

(68.287) 
(52.551) 

(436699) 
(91,133) 

(318.707) 
[63.156] 

(716,053) 
(336 .950) 

(4.750,512) 
(T.959.7B2: 

(7.S10.8S3) 
(3,251.700) 

Increase  [Decrease)  In  Cash 

(BtO.PBS) 

[S3  2.  B  20] 

(564,383) 

279,209 

[1.603.114] 

(394.7831 

2.685.211 

4.478.621 

(1.505.475) 

(971,028) 

(1.001.641) 

6.882.515 

4.353,618 

10,494.14? 

10,703.083 

Ending  B»hnc» 

(.0.554.265) 

(11.572.Z59J. 

(13.275.373) 

(14.170.1551 

(11.4(34.345] 

[7.006.1231 

16.512.598) 

(9,463.626) 

_£I0,4B5,!6?) 

(3.602.7511 

750.3GS 

750.BSB 

7SO.B53 

Ate  on  industrial  Services  Inc.  -  Fabrication 
Summary  of  Cash  Flows 
A$  al  AxigllsdS,  2009 


Sflu  g-09 !  ESSaZaa^  Aus^gM^^-A^g^^^^fe^'F1"^^ 


4  Li  9  ^^9^a3^26^pIoaSa 


Summary 
Aug  15  to  Oct  31 


Begin  Balance 

(3,141,523) 

(3,007.906) 

(3,339.47T) 

(3,580,B5S) 

(3,520,600) 

(3.956,334) 

(4.437.589) 

[4.768.589] 

(3.123.504) 

(3,745.309) 

(4.156.273) 

(4.484,246) 

(3.141.523) 

Significant  Customers 

Atccn  Construction  -  Deh  Cho  Bridge 

330.187 

399.240 

729.427 

Caduivll  &  Ross 

561.763 

561.763 

PCS  Pclash 

Michelin 

1.479.360 

1.479.360 

Ini/pniory  sales 

150.000 

150.000 

Other 

279,257 

250.000 

350.0D0 

879.257 

Cash  Received  from  Customers 

279,257 

330.1B7 

250,000 

2,440,363 

35D.O00 

150,000 

3,799,606 

Supplier  Payments 

Rapairs  &  Mice 

(3.2D0) 

(3.200) 

(4.000) 

(4.O00] 

(4.000) 

(4.000) 

(3,600) 

(3,600) 

(3.60D) 

(3.600) 

(3.600] 

(40.400) 

Fuel  1  Liquid  Asphalt 

(700) 

(TOO) 

(BOO) 

(900) 

(900) 

(900) 

(BOO) 

(800) 

(600) 

(800) 

(600) 

(9.000) 

Travel 

(500) 

(500) 

(600) 

(500) 

(600) 

(600) 

(600) 

(60D) 

(600) 

(600) 

(600) 

15,400) 

Accomodations  &  Food 

(1,000) 

(1.000) 

(1.2O0) 

(1.200) 

(1.200) 

(1.20O) 

(1.100) 

(1.100) 

(1,100) 

(1.100) 

(1.100) 

(12.300) 

Trucking 

(26,000) 

(28,000) 

(35.200) 

(35,200) 

(35,200) 

I3S.2O0) 

(31.BO0) 

(31.300) 

(31,800) 

(31.800) 

(31,800) 

(355.800) 

Steel  l  Concrete 

(9.300) 

(9.300) 

(11.700) 

(11,700) 

(11.700) 

(11.700) 

(10.600) 

(1D.600) 

(10,600) 

(10,600) 

(10,600) 

[11B.40D] 

Consumables 

(44,300) 

(44.  BOO] 

(165.014) 

(165,014) 

(165,014) 

(165,014) 

(159.514) 

(159.514) 

(159.514) 

(159.514) 

(159.514) 

(1.547.22  5) 

Utilities 

(18,027] 

(18.027) 

(35,055) 

Subcontracting 

(116.000) 

(14.300) 

(S3. 190) 

(67.264) 

(69.287) 

(93,705) 

(361.387) 

(108,275) 

(67,587) 

(1D8.27S) 

(67.587) 

(1.136.BS7) 

Other 

(10,27,5] 

(7.700) 

(7.700) 

(9,700) 

(9.700) 

(9.700) 

(9.700) 

(6.600) 

(6.800) 

(B.800) 

(8.800) 

(8.800) 

(108.425) 

Cosh  Paid  to  Suppliers 

[10.215] 

(211.200) 

(109.500) 

(309,531) 

(295.578) 

(297.601) 

(322.019) 

(596.228) 

(325.089) 

1284,401) 

(325.089) 

(284,401) 

(3,370,863) 

Cash  Paid  for  Insurance  Premiums 

(62.331) 

(15.324) 

(15,8241 

(15,824) 

(1D9.S03) 

Total  P/R  Related  Disbursements 

(139,672) 

(47.421) 

(105,000) 

(39.710) 

(121.414) 

(G2.6B3) 

(128.954) 

(860) 

(192.525) 

(16.644) 

(202.214] 

(7.902) 

(1.0S4.9S9) 

Purchases  ot  PTopeTly 

175.000 

(25.000) 

(100,000) 

(100.000) 

(100.000) 

(100,000) 

(100.000) 

(145,000) 

(120.000] 

(615.000) 

Long  Term  Debt  I  Leases 

!5,7«) 

(10.619) 

(26,877) 

(79,867) 

(5,7421 

(8,971) 

(30.027) 

(82.3651 

(5,191) 

(3.920) 

(S.670) 

(2J.40S) 

(297.396) 

Increase  (Decrease)  In  Cash 

133.617 

(331,572) 

(241.377) 

S0.25S 

(14  7,734) 

(469.255) 

(331,000) 

1,645,035 

(622,605) 

(40  9.954] 

(327.973) 

(305.532) 

ll.64S.255] 

Ending  Balance 

(3.007.906) 

(3.339.477) 

(3.580.855) 

(3.520.600) 

(3,958.334) 

(4.437.SB9) 

(4.7B5.569) 

(3.133,504) 

(3,746.309) 

(4.156.273) 

(4.484.246) 

(4,789.778) 

(4.769.778) 

Exhibit  E 


Atcgn  Industrial  Services  Inc.  •  Fabricator 
Summary     Cash  Flows 
As  at  August  15,2009 


^tf&tjorica"  stifffP^i  Pi>ra«st!j:  ^i:F,OT»MSt!^Si  Fo  rg  n  stifSftKji  Fow  Mitfei^iFEirecastii 


Btgln  Bnlanca 

[tl.769.r7B) 

(1.589.995) 

(4.851.780) 

(5.425.776) 

(5.448.236) 

(5,229.355) 

(5.362,1971 

[5,339.724] 

(5.506.829) 

[5.14B.B53] 

15.286.309) 

(5.539.624) 

(5.875.4  58) 

(4.769.778) 

(3.141.523) 

Signifies  nt  Custftmcrs 

Atcon  Cc-nslrucllon  -  D#h  Cho  6r  dg* 

24D.6&C 

264.460 

505.3E0 

1,234.787 

Cadwell  a  Ross 

429, dOO 

245,530 

67<t. &30 

1.23S.6SZ 

113  000 

565,000 

555  DOD 

Michel  in 

1  775  23? 

1  775  232 

3. 254.591 

InvprMory  sales 

1 50.000 

150.000 

300.000 

4S0.000 

Other 

450.000 

250,000 

600,000 

1,300,000 

2,179,257 

Cash  Rscilvid  from  Custorritrs 

1.0«6.280 

150.000 

450.000 

736.010 

250.000 

713.000 

1.77S.232 

5.120.522 

B.920.32B 

Supplier  Pnym&nrs 

Repairs  I  Mice 

(2.600) 

12.500) 

(2.600) 

(2,600) 

(3.600) 

(2.SO0) 

[2,600) 

(2.6O0] 

(2.200) 

(2.200) 

(2,200) 

(2.200) 

(2.200) 

(31,800) 

(72.200) 

Fuci  /  Liquid  Asphalt 

(EDO) 

[500) 

(500) 

(600) 

(600) 

(600) 

(600) 

(600) 

(500) 

(500) 

(500) 

(500) 

(500) 

(7,300) 

[16.300) 

Travel 

(-100) 

['00] 

[400) 

(400) 

(400) 

(400) 

(400) 

(400) 

(300) 

(300) 

(300) 

(300) 

(300) 

(4.7O0) 

(11.100) 

Accomodations  &  Food 

(000) 

[600) 

(800) 

(BOO) 

(600) 

(800) 

(600) 

(600) 

(700) 

(700) 

(700) 

(700) 

(700) 

(9.900) 

(22.200) 

Trucking 

(23,000) 

(23.000) 

(23.000) 

(23.000) 

(23.000) 

[23.000) 

(23.000) 

(23,000) 

(19,300) 

(19.300) 

(19,300) 

(19.300) 

(19.300) 

[2B0.500) 

(63S.3O0) 

Sl«i  'Concrete 

(7.700) 

(7.700) 

(7.7D0) 

(7,700) 

(7.700) 

(7.700) 

(7.700) 

(7.700) 

(6.400) 

(6.400) 

(6.400) 

(6.400) 

(6.400) 

(93.600) 

(212.000] 

Consumable! 

1152.570) 

(152.570) 

(152.570) 

(152.570) 

(152.570) 

(43,756) 

(43.756) 

(43.755) 

(37.856) 

(37.856) 

(37.856) 

(37.855) 

(37.B56) 

(1.063,398) 

(2.530,624) 

Utilities 

(16.02?) 

(18.027) 

(16.027) 

(54.082) 

(90,137) 

SubConlmcUnfl 

[273.275) 

(63,087) 

(103,775) 

(63.087) 

(103,775) 

(17.797) 

(5a,4B5) 

(17.797) 

(56,555) 

(15.897) 

(56.585) 

(213.570) 

(56.5B5) 

[1.10O.30O; 

(2.237,157) 

Other 

(6.300) 

(6.300) 

(6.300) 

(5.300) 

(6.300) 

(6,300) 

(6.300) 

(6.300) 

(5.300) 

(5.300) 

(S.300I 

(5.300) 

(5,300) 

(75.900; 

(185.325) 

Cash  Paid  to  Supplier? 

(4  85,372) 

(257.057) 

(297.745) 

(257.057) 

(315,772) 

(102.953) 

(143.641) 

(102,953) 

(147.168) 

(58,453) 

(129.141) 

(256,126) 

(129,141) 

(2,742.450) 

(5,113.343) 

Cash  Paid  for  tm  uranei  Premiums 

(15.824) 

[15.B24] 

[15.824] 

(47.472) 

(157.775) 

Total  P/R  R»larad  plstjurs*  mania 

(160.358) 

(39.986) 

(136,179) 

(52.707) 

(115,990) 

(44.146) 

(54.968) 

(22.301) 

[121,490) 

(4  6.B11) 

(121,624) 

(36.151) 

(111.561) 

(1,067,293) 

(2.1S2.29J) 

Purchases  of  Pioperty 

(120.000) 

(120.000) 

(120.000) 

(120,000) 

(430,000) 

(1,095.000) 

Long  Term  Debi  /  Leases 

(79.B57) 

(5.742) 

<10.073| 

(26,871) 

(84,366) 

(5.713) 

(6,915) 

(26.027) 

(86.365) 

(5.191) 

(551) 

(10.556) 

(20.908) 

(371.166) 

(668.582) 

Increase  {Decrease)  In  Cash 

200,783 

(272,785) 

(563,996) 

(22,459) 

216,881 

(152.642) 

42,173 

(167,105) 

357.576 

(139.456] 

(251.315) 

(335.644) 

1.497.760 

412.091 

[1.236.1651 

Ending  Balance 

[4.SBB.99S] 

(4,861 ,7SD1 

(5,425,776) 

(5.448,236) 

(5.229.355) 

(5.352.197) 

(5,339,724) 

(5.506.529) 

(5.148.653) 

(5.266.309) 

(5.539.624) 

(5.875.468) 

(4.377.667) 

(4,377.697 

(4.377.687) 

Summary 


Envlrem  Technologies  Inc. 
Summary  of  Cash  Flows 
As  at  August  15,  2009 


3  Fors  CSSt'ijiHS  fK 

EE  Fb  rata  s  frl'Jjft 

t£iF6recast31j?. 

Summary 
Aug  15  to  Oct  31 

Begin  Balance 

(1,389.200) 

(1.046,139) 

(971.159) 

(843,047) 

(683.462) 

(589.710) 

(420.010) 

(342.582) 

(185.597) 

(91.844) 

(31.321) 

(51,777) 

(1,399,200) 

Top  Customers 

Kent  Building  Supplies 

walmart 

Other 

453.126 

46.750 
136,000 

55.451 

48,750 
136.000 

4B.750 
136.000 

48,750 
13S.000 

32.340 
48,750 
136.000 

48.750 
136.000 

4B.750 
135.000 

48.750 
136,000 

- 

100.000 

100.000 

100.000 

87,781 
390.000 
1.841,126 

Cash  Received  from  Customers 

453,126 

181,750 

240.201 

184,760 

164,750 

217.090 

184.750 

1B4.750 

184,750 

100,000 

100.000 

100.000 

2,318,917 

Supplier  payments 

Repairs  &  Mice 

Fuel  t  Lfquid  Asphall 

Trucking 

Utilities 

Other 

(37.320) 

(30.000) 
(16.250) 

(1.000) 

(Z.5D0) 
(16.250) 
(1.0001 

(12.500) 
(1.000) 

(12,500) 
(12.000) 
(1.000) 

(25.000) 
(12.500) 

(1.000) 

(12,500) 
(1 .000) 

(2.500) 
(12.500) 
11.000) 

(12.500) 
(12.000) 
(1.000) 

(20.000) 
(12,500) 

(1.000) 

(12.500) 
(1.000) 

(2,500) 
(12.500) 
(1.0D0) 

(7,500) 
(75,000) 
(145.000) 
(24.000) 
(JB.3201 

Cash  Paid  to  Suppliers 

(37.320) 

(47.250) 

(19.750] 

(13.500) 

(25.500) 

(38.500) 

(13.500) 

(16.000) 

(25,500) 

(33.500) 

(13.500) 

(15,000) 

(299.920) 

Cash  Paid  For  Insurance  Prem. 

(12.315) 

(12.315) 

(24.630) 

Total  Payroll  Disbursement 

(60.203) 

(19.590) 

(69.481) 

(63.064) 

(3,500) 

(71,064) 

(63.064) 

(3.500) 

(93,500) 

(8,000) 

(454.967) 

Long  Term  Debi  /  Leases 

(2.543) 

(42.930) 

(10.543) 

(11.665) 

(2.433) 

(5,390) 

(10.543) 

(11.665) 

(2.433) 

(2.477) 

(13,456) 

(11,665) 

(127.743) 

Increase  (Decrease)  in  Cash 

353,061 

74.950 

126.111 

159.585 

93.752 

169,700 

77,328 

157,085 

93.752 

50.523 

(20.456) 

64,335 

1,411,758 

Ending  Balance 

(1,046.139) 

(971.159) 

(843.047) 

(683.462) 

(589,710) 

(420,010) 

(342,682) 

(185.597) 

(91,344) 

(31,321) 

(51,777) 

12,558 

12.558 

Exhibit  F 


Envirem  Technologies  inc. 
Summary  oF  Cash  Flows 
As  at  August  15,  2009 


^■Forecast  fr#MFdrecast^>fi[g 

^brecistMiff 
:Z6-DeMT9SCi»f 

IP'tii 

iSiiarSlti 

ISbSottAiSI 

323SanJlO!l^30&an3i'S: 

Summery 
Nov  7  to  Jan  30 

Summary 
Aug  15  to  Jan  30 

Begin  Balance 

12.SSS 

(8.876) 

71,643 

31.191 

95.527 

66.093 

15B.116 

114.160 

186,495 

169.062 

241.085 

200.042 

269,464 

12.559 

(1.399,200) 

Top  Customers 

Kenl  Building  Supplies 

Warmart 

Other 

100.000 

100.000 

100.000 

100,000 

100,000 

100.000 

100,000 

100.000 

100.000 

100,000 

100.000 

100.000 

100,000 

1.300.000 

87.791 
390.DDD 
3.141.126 

Cash  Received  from  Customers 

100.000 

100.000 

100.000 

100.000 

100.000 

100.000 

100.000 

100.000 

100,000 

100.000 

100.000 

100.000 

100,000 

1.300.000 

3.619.917 

Supplier  payments 

Repairs  &  Mica 

Fuel  /  Liquid  Asphalt 

Trucking 

unities 

Other 

(12.500) 
(12,000) 
(1.000) 

(12.500) 
(1.000) 

(20.D0O) 
(12,500) 

(1.000) 

(2,500) 
(12.500) 

(1,000) 

(12.500) 
(1.000) 

(12.500) 
(12,000) 
(1,000) 

(20,000) 
(12.500) 

 Ji-SSSl 

(2.500) 
(12,500) 
11.000) 

(12,500) 
(1,000) 

(12,500) 
(12,000) 
(1.000) 

120.000) 
(12.500) 

(1.000) 

(2,500) 
(12,500) 
(1.000) 

(12,500) 
(1.000) 

(7,800) 
(60.000) 
(162,500) 
(36,000) 
(13.000) 

(15.000) 
(135.000) 
(307500) 
(50,000) 
(61.320) 

Cash  Patd  to  Suppliers 

(25.500) 

(13.500) 

(33.500) 

(16.000) 

(13.500) 

(25.5D0) 

(33.500) 

(16.000) 

(13,500) 

(25.500) 

(33.500) 

(16.000) 

(13.500) 

(279.000) 

(576.820) 

Cash  Paid  for  Insurance  Prem. 

(24.630) 

Total  Payroll  Disbursements 

(93.500) 

(3.500) 

(93,500) 

(8.000) 

(93.500) 

(97.000) 

(101.500) 

(97.000) 

(101 .300) 

(see.ooo) 

(1.143. 997) 

Long  Term  Debt  /  Leases 

(2.433) 

(2,477) 

(13.456) 

(11.665) 

(2.433) 

(2,477) 

(13,456) 

(1 1 .665) 

(2,433) 

(2.477) 

(10.543) 

(14.578) 

(2,433) 

(92.527) 

(220,270) 

increase  (Decrease)  in  Cash 

(21 .433) 

80,523 

(40,456) 

54,335 

(9,433) 

72.023 

(43.956) 

72.335 

(17.133) 

72.023 

(41.043) 

69,422 

(17  433) 

239.473 

1.651.231 

Ending  Balance 

(B.B75) 

71,648 

31.131 

95.527 

86,093 

158.116 

114,160 

186.435 

169.062 

241 .085 

200,042 

269.464 

252,031 

252.031 

252.031 
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fUcon  industrial  Services  Inc.  -  Machining 
Summary  of  Cash  Flows 
As  at  August  15,  2CC9 


Wnk  Ended 

:&is^dp;-o93i7j£5 

^i2:Aue4ffiSlm£J291AU9.a9SP^,s^i^K%i@ 

3-Eore-ca*tj5jmg 

^SSprOsffiasl 

fei^eWiiSii? 

jrr;  t^r»caitiBTJ*JE 

aiFbrecastTi^^^Fo^'eis^WfEir 

gl^orectisr^ns 
SMOctiajra 

n^1?Oetr09$r£ 

Summary 
Aug  13  to  Oct  31 

Sefiln  Balance 

{4.S43.717) 

(4.370.377) 

(4.854.1  J9) 

(4,671,528) 

(4.BB1.377) 

(4.909.317) 

(4.918.544) 

(4,906,475) 

(4,927.294) 

(5,097.993) 

(5.115.254) 

(5.166.940) 

[4,943,717) 

Significant  Customers 
Sanrivik 
Michalin 

Others 

S3. 317 
54.930 

50.000 
34.416 

10  543 
50.000 
17.593 

50,000 
7.272 

30.206 
1.224 

41,426 

49,000 

22.424 

721 

500,000 
14,408 

530,206 
S3. 395 

212.397 

Cash  Receivad  from  Customers 

158.932 

84.416 

78.147 

57.272 

31,430 

41.426 

66.980 

22,424 

721 

514.408 

1,058,154 

Supplier  Payment! 

Repairs  &  Mice 
Fuel  /  Liquid  Asphalt 
Travel 

Accomodations  4  Food 

Trucking 

SleeJ  I  Concrete 

Consumables 

Utilities 

Subcontracting 
Other 

(2.015) 

(6.395) 
16.792) 

(5.02D) 

(1.600) 
(1.300) 

(250) 
(1.500) 
(10.000) 
(5.000) 

(5,500] 
(5.500) 

(4.100) 
(1.300) 
(300) 
(!50| 
(1.500) 
[10.000) 
(S.0O0) 
(2.500) 
(5.500) 
(55001 

(4.100) 
(1.300) 

[250) 
(1.500) 
110.000] 
(5.000) 

(5,500) 

(ODD) 

(13.0D0) 
ft  0.500) 

(10.500) 

(2.500) 
(10.500) 

110.5001 

(10.000) 
(10,500) 

(10,500) 

(7.000) 

(700) 
(7,000) 

(11.315) 
(3.900) 
(1.800) 
(750) 
(4.500) 
(35.395) 
[21.792) 
[26,700) 
[11.000) 
(98.520] 

Cash  Paid  to  Supplier* 

(19.222) 

(30.650) 

[35,550) 

(27.650) 

(24,400) 

(10,500) 

(13.000) 

110.500) 

(20,500) 

(10.500) 

(7.000) 

(7.700) 

(216.172) 

Total  Payroll  Related  Disbursements 

(S7.497) 

(16.587) 

(54.850) 

(15.4B7) 

(34.000) 

(27,987) 

(33,500) 

(11.237) 

(150.000) 

(52.500) 

(466.64  5) 

Long  Term  Oeol  Paid 

LTD  !  Lenses  not  tied  loirork 

(7,6-73) 

(9,931) 

(4.145) 

(22,983) 

(S71) 

(276| 
(11.888) 

(4,190] 
(4.221) 

(5,084) 
116.412) 

(402) 
(518) 

(7.46!) 

(4.003) 
(9.1M) 

(368) 
(7,826) 

(60.510) 
(57.337) 

Increase  (Decraaso)  In  Cash 

64.340 

25.248 

(17,399) 

(9,848) 

(27.941) 

(9.M7) 

12.059 

(20,819) 

(170.699) 

(18,261) 

(72.536) 

496.714 

253.491 

Ending  Balance 

[4,979,377) 

(4,654,129) 

(4,871.526) 

(4.861.377) 

[4,909,317) 

(4,918,544) 

(4,906,475) 

(4,927.294) 

(5,097.993) 

(5,116.254) 

(5.186,940) 

14.690,225) 

(4.6S0.226) 

I 
! 
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At  con  Industrial  Services  Inc.  '  Machining 
Summary  of  Cash  Flows 
As  at  August  15,  2009 


Weak  Endtd 

^D«fc09iifiMd2S»rA9isi;ffi 

tf%Jii?Tl.0[).^g^an-10&!& 

:1'6<ianTl0!^ 

M30;UanS1D£ 

Nov  7  la  Jan  30 

Summary 
Aug  15  to  Jan  30 

Begin  Balance 

'  ■  £.£  U*4| 

\t. '  J  3.4  US  J 

.5a?UJ 

IA  on  ioni 

{■4  BSJ^flS) 

(4.612.621)  (4.640.065) 

(4.648.723) 

|4,677.E16) 

(4.693.06S) 

(4,690.226) 

(4.943.71?) 

Significant  Clrttftm»r* 

Sandvik 
Miehfllin 
Orpnan 
Olhers 

14.400 

250,000 

250.000 
14,400 

7B0.206 
53,696 
24S.655 
225.797 

Cash  RftctEvid  from  Customirs 

14.400 

2S0.C0O 

264.400 

1.320.SS4 

Supplier  Payments 

Repairs  5  Mice 
Fuel/  Liquid  Asphalt 
Travel 

Accamodalions  &  Food 

Tnj  citing 

Steel  'Concrete 

Consumables 

Utilities 

Subcontracting 
01  her 

(7,D0O) 

(12.500) 
(7.0001 

(7.0001 

(7,000) 

(7.000) 

(14,500) 
(7,000) 

(7.000) 

17,000) 

(7.000)  17.000) 

(14.500) 
(7.000) 

(7,000) 

(700) 
15,500] 

(42.200) 
[69.5001 

(11,615) 
(3.900) 
(1.800) 
(750) 
(4.500) 
(35,395) 
(21,792) 
(7090D) 
(11.000) 
(188.0201 

Cash  Paid  to  Suppliers 

(7.0D0) 

(19.500) 

(7.000) 

(7.000) 

(7.000) 

(21, SOD) 

(7.000) 

17,000) 

(f.000)  (7.000) 

(21.500) 

(?.ooo) 

(6.2001 

(131.700) 

(349.B72) 

Total  Payroll  Relatfld  Dlsbursnrnents 

(22.500) 

(6.750) 

(29.250) 

1495.895) 

Long  Term  FJebl  Paid 

LTD  1  Leases  noi  tied  to  work 

(5.006) 
19.9711 

(213) 
(7.468) 

(747) 

(5. lit: 

0.335) 

(4,705) 
(17.965) 

{240) 
(562I 

(105) 
111,666) 

(3,336) 

(4,732)  (240) 
(16.412)  1518) 

(105) 
(7.466) 

(3.286) 
(4.962) 

(127) 
(6.986) 

(26.176) 
193.424) 

(66.688) 
(150.761) 

IncTMtl  (Decrease)  tn  Cash 

(21,976) 

(27.201) 

(35.431) 

(J.eas) 

(29.670) 

(22.302) 

(16,993) 

239.664 

(26,144)  (7.75a) 

(29.093) 

(15,249) 

(13.31a) 

(16,152) 

237.336 

Ending  Balanca 

(4,712.204) 

(4.739.1061 

(4.77S.635) 

(4,751,5201 

(4.611.190) 

(4.831.493) 

(4,(62.486) 

(4.612,621) 

(4.640.9651  (4.646,723) 

(4.677.B15) 

(4.693.065) 

[4.706,379] 

(4,706,379) 

[4,70S.3?9J 

Atcon  Corporate  Entitles 
Summary  at  Cash  Flows 
As  at  August  15.  3009 


w«k  Ended 

,Sin2?S»p^09iSWi! 

IftititiPMSH1 

MfcSBr*09JitS!uL 

SK3iSKM9.fas 

Summary 
AU^  15  to  Oct  31 

Btg.h  Balane* 

(9.654.5&1) 

f  7. 694 .635)  (B.905.633} 

(9,110,845) 

(9,411.182) 

(9.919.047) 

(10.104.742) 

(10.443.730) 

(10,863,125) 

(11,174,311) 

(11,385.472) 

(11,731,635) 

(9,654,591) 

Entitle* 

Atcon  Management 
Atcori  Ho'dinps 
Atcon  Plywood 
NulrHer 

3S.38C 
9.631 
1.342 

50.000 

50,000 

50.000 

50.000 

50.000 

50.000 

50,000 

50.000 

50.000 

50.000 

500.000 
38.330 
9.631 

C»h  Rtc*1u*d  from  Customers 

SO.  000 

50.000 

50.000 

50,000 

50,000 

50.000 

50.000 

50.000 

50.000 

50.000 

547.353 

Trans!  are  (to)  from  Related  Co 

496,000 

Sup^lltr  Paymants 

Fuel  /Liquid  AsprmH 

U  til  ft  flip 

Ott.tr 

(3.3B9) 

f3.500) 

(3. GOO)  (IS.lOC}) 

(s.oom  ii5.com 

(16.145) 

(205,000) 

(3.500) 
{3 ,6  00) 
(5.000) 

(1 2.000) 
(5.00O) 

(16.3451 

(5.000) 

(3.500) 
(30.000) 

(3,600) 
(5.000) 

(11.834! 

(10.500) 
(50.100) 
1322.312) 

Cash  FaW  to  Suppliers 

(3,389) 

(12.100)  (2B.100) 

(19.345) 

(205,000) 

(12.100) 

(17.000) 

(17,445) 

(5,000) 

(33.500) 

(6,600) 

(24,934) 

(383,512) 

HST/GST 

Cash  Paid  far  Insurance  Premiums 

(r,£3C) 

(4.666)  12.112) 

(1.690) 

(12,396) 

(212) 

(1.890) 

(1.900) 

(12.396) 

1212! 

(1.890) 

(1.900) 

(49.192) 

Total  Payroll  Related  Disburse manls 

1 114.859)  1169,310) 

(117.243) 

[176.967) 

(42.204) 

1176,967) 

(33.243) 

[167.8871 

(41.284) 

(167.867) 

(33.243) 

(1.678.621) 

Long  Term  Debt  Secured 
Lffng  Term  Debt  /  Lenses 
LTD  t  Lenses  no!  Ired  to  work 
Interest  Received 
Sec  I ta bank  Interest  Paid 

2.000.000 
(59) 
(37.B76) 

(45,237)  (801) 
(21,110)  (3,659) 

(252.529)  (2.500) 

(16.584) 
(13.835) 

(26.253) 

(59| 
(2.409) 

(3,500) 

(1,374) 
(21.110) 

(2.500) 

(38,695) 
(3.859) 

(2,500) 

(19.577) 
(11.500) 

(252.529) 

(59) 
(9.600) 

(1.186) 
(2.409) 

(26,253) 

(36,660) 
(24,970) 

(2.500) 

(4.953) 
(252.529) 

2,000.000 
(165.365) 
(202,937) 

(825,094) 

Contingencies 
Payables  In  Arrears 

(45.000)              (4  5.000) 
(715.2871  (3.531) 

(45,000) 
1111,167) 

(45.000) 
(113.536) 

(45.000) 
1111.194) 

(45.000) 
(106.07BI 

(45,000) 
(106,101) 

(45.000) 
(1D8.345) 

(45,000) 
(111.317) 

(45.000) 
1108.536) 

(45,000) 
(103,5311 

(495.000) 
(1.699.744) 

fncrMse  {Decraase)  In  Cash 

1.953,957 

(1,210,938)  (205,213) 

(300,338) 

(507.666) 

(165.694) 

(339.9551 

(439.394) 

(291.157) 

1211.161) 

(346.163) 

(415.090) 

(2.493,134) 

Ending  Balance 

[7,694.635) 

(8.905,633)  (9,110,646) 

(9.411.182) 

(9.3 19.047) 

(10.104.742] 

(10.413.730) 

(10.683.125) 

(11.174.311) 

(11.385,472) 

[11,731,635) 

(12.H7.725) 

[12.147.7251 
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Atcon  Corporate  Entities 
Summary  of  Cash.  Flows 
As  at  August  15,  2009 


W«k  End*d 

iii-BiSos® 

IM 

linn 

Summary 
Nov  7  to  Jan  30 

Summary 
Aug  15  to  J*n30 

Begin  Balance 

(12.U7.725I 

(12.J97.E86) 

(12.762.474) 

(13.152.005) 

(13,616.993) 

(13.M3.00O) 

(14,245.475) 

(14.635.264) 

[15.097.6191 

(15.444.014) 

(15.664.059) 

(16.086,501) 

(1S.538.645) 

(12,147.725) 

(9.654,591) 

Entitle* 

Alcon  Mannjemanl 
AlwnHcWIngs 
ATcpn  Plywood 
Nulritec 

500,000 
36.380 
9.631 

Cash  Received  from  Customers 

545.011 

Transfers  (to)  from  Rdlatttf  Co 

495.000 

Supplier  Payments 

Fuel  /  Liquid  Asphalt 

Ulilili» 

Other 

19.510) 

(3.500) 
(30.000) 

(5.000I 

(4.700) 
[11,8341 

[12,000) 
(9.510) 

(3.5D0) 
(30.000) 

15,000) 

(1.100) 

11 1 .834) 

(3. BOO) 
19.4001 

(3.500) 
(12.000) 
(5.110) 

130.000) 

111.834) 

(1.100) 
(5.000) 

(10.500) 
(34.500) 
(174.034) 

(21.000) 
(84,600) 
(4  96.94  6) 

Cash  Paid  to  Suppliers 

[9.510] 

(33.500) 

(5.000) 

[16,534) 

(21,510) 

(33.500) 

(5.000) 

(12,934) 

(13,000) 

(20,610) 

(3O.000) 

111.834) 

16.100) 

(21  9.034] 

(107,54  5) 

HST / GST 

Cash  Paid  for  Insurance  Premiums 

112.396) 

(212) 

(1.690) 

(1,900) 

(12,396) 

... 

(1.890) 

(1.900) 

(4,866) 

(7.742) 

11.890) 

(1.900) 

(49,192) 

(98,384) 

Total  Payroll  Related  Disbursements- 

(167.S67) 

(42,204) 

(166,967) 

134,163) 

(166.957) 

(41.620) 

(16>,351) 

(33.820) 

(1G7.310) 

(11.820) 

(1S7.351) 

(11.B20) 

(1B9.310) 

(1.398.7B5) 

13.077.606) 

Long  Term  Debt  Secured 
Long  Term  Debt  t  Leases 
LTD  /  Lewes  not  lied  lo  work 
Inle-resl  Received 
Scotiabsnk  Interest  Paid 

(14,077) 
(2.5D0) 

(1.098) 
(2.409) 

(26.253) 

(37,548) 
(21,110) 

12.500) 

(4.935) 
(3.8S9) 

(252.529) 

(14.413) 
(2.500) 

(1.098) 
(2.409) 

(26.253) 

(37.411) 
121.110) 

(2.500) 

(3. 893) 
(3.859) 

(252.529) 

[5,299) 
(2.500) 

(1 1 ,496) 
(26.253) 

(37.441) 
[2.4091 

(2.500) 

(4,102) 
[24.970) 

(252.529) 

209 
(2.500) 

(172.633) 
(62.135) 

(853.847) 

2.000.000 
(337.993) 

(2H5.071) 

(1,578.942) 

Contingencies 
Payables  In  Arrears 

(45.000] 
[111. 1B7) 

(45,000) 
[101. 72B) 

(45,000) 
(111,194) 

(45.000) 
(105.O7B1 

(45.000) 
(114,718) 

(4  5.000) 
(100,000) 

(45.000) 
(111,194) 

(45,000) 
(106.610) 

(45.000) 
(111.187) 

(4  5.000) 
(100.000! 

(4  5,000) 
(10O.0O0] 

(45.000) 
(100.D0O1 

(45,000) 
(100,000 

(565.000) 
(1,374.8961 

(1,030,000) 
(3,074,640) 

inCf*i*B  (DacroaSe)  In  Cash 

(350.161) 

(254. 5SB) 

(389.531) 

(4S3.986) 

(3S7.00B) 

(262,476} 

(389.808) 

(462,535) 

(346.195) 

(220.045) 

(422.443) 

(452,144) 

(344. E01) 

(4,735.521) 

(7.194,175) 

Ending  Balance 

(i  2.497, 8S6) 

(12.752.474) 

(13.152.005) 

(13.51S.993) 

(13.96J.0OO) 

(14,245,476) 

(14,635.2  B4) 

(15,097.819) 

(15.444,014) 

(15.664.059) 

(16.086.501) 

[16.538.645) 

(16.853.246 

(16.883.246) 

(15.848.766) 

Advice  for  the  Minister  of  Business  New  Brunswick 


Atcon  Group  of  Companies  Briefing  August  21,  2009 

As  at  August  21,  2009,  Atcon  is  indebted  to  the  Bank  of  Nova  Scotia  ("BNS")  in  an 
amount  of  about  $28.5  million,  with  a  margin  security  shortfall  of  about  $23  million. 

The  Company,  in  conjunction  with  Ernst  &  Young  and  the  BNS,  has  prepared  a 
restructuring  plan,  the  key  points  of  which  include: 

•  Elimination  of  all  non-core  businesses,  to  concentrate  on  construction  and  metal 
fabrication;  and 

•  Sale  of  all  non-core  businesses  and  non-core  assets. 


In  order  to  allow  the  required  time  to  down-size  an  refocus  the  company,  the  plan  calls 
for  BNS  to  permit  the  operating  line  of  credit  to  increase  (  by  $10  million )  to  $39 
million  by  late  2009,  notwithstanding  that  the  margin  security  shortfall  will  reach  about 
$33  million. 

The  plan  and  accompanying  cash  flows  indicate  that  the  credit  line  will  reduce  to  about 
$25  million  by  January  31,  2010,  and  that  the  company  will  return  to  profitability  as  it 
focuses  of  its  core  competencies. 

In  order  to  agree  to  the  restructuring  plan,  including  the  additional  credit  required,  BNS  is 
requiring  that  the  Province  ("PNB")  allow  BNS  to  have  a  priority  position  on  the  security 
held  by  PNB  in  support  of  its  guaranteed  loans.  This  PNB  security  includes  the  Brunway 
Highway  Maintenance  contract,  and  the  Swedish  plywood  mill.  The  estimated  value  of 
this  security  is  about  $33  million. 

The  issue  for  PNB  is  that  in  allowing  BNS  a  first  security  position,  PNB  in  not  only 
securing  the  new  $10  million  in  bank  advances,  but  is  also  securing  the  existing  credit 
line  margin  shortfall  of  $23  million. 

BNS  is  adamant  on  this  point,  and  has  refused  to  consider  alternate  suggestions. 
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Consequences  of  Rejection 


The  Bank  would  immediately  call  its  loans  and  either  place  all  the  Atcon  companies  in 
receivership  or  force  the  companies  to  seek  court  protection  from  creditors  under  CCAA. 

If  the  companies  were  able  to  obtain  Debtor  in  Possession  ("DIP")  financing  in  order  to 
support  a  formal  restructuring  plan,  it  is  likely  that  the  courts  would  allow  the  DIP  lender 
to  rank  ahead  of  the  province  in  terms  of  security. 

Immediate  loss  of  the  remaining  Atcon  jobs  (estimated  at  360) 

In  the  event  of  liquidation,  the  province  would  be  entitled  to  the  proceeds  from  the  sale  of 
the  Brunway  highway  Maintenance  contract  and  the  Swedish  assets,  however  in  a  fire 
sale  situation,  the  estimated  value  of  $33  million  would  likely  drop  to  about  $20  million. 

The  $30+  million  of  accounts  payable  would  remain  unpaid,  and  the  unsecured  creditors 
would  receive  nothing  in  liquidation. 

The  $13.3  million  guarantee  relating  to  the  Deh  Cho  Bridge  project  would  likely  be 
called  as  a  result  of  Atcon' s  failure  to  complete  the  project. 

In  a  liquidation  scenario,  it  is  probable  that  the  province  could  lose  as  much  as  $50 
million  of  its  $71  million  exposure. 


Schedule  "B" 

Alternative  Recommendations 

The  Bank  request  calls  for  a  first  charge  over  the  Provincial  security  until  such  time  as 
the  Bank  loan  reaches  the  lesser  of  $  1 0  million  or  the  amount  of  margin  coverage,  at 
which  time  the  security  would  revert  to  the  province.  In  the  event  that  margin  coverage 
was  only  $5  million,  the  security  would  not  be  released  until  the  BNS  loan  was  down  to 
$5  million.  In  other  words,  BNS  is  potentially  made  whole  through  this  proposal. 

BNS  presently  has  a  $20  million  margin  shortfall.  If  we  are  to  provide  the  security 
requested,  it  should  revert  back  to  the  province  at  such  time  as  the  BNS  loan  is  down  to 
$15  million,  regardless  of  margin  coverage.  Assuming  that  there  would  be  at  least  $5 
million  in  margin  coverage,  BNS  has  improved  its  margin  shortfall  position  be  $10 
million. 

This  conversation  should  be  held  with  BNS  today.  As  an  absolute  minimum,  the  words 
"the  lesser  of  should  be  considered  a  deal  breaker. 

Inasmuch  as  the  Restructuring  Plan  fails  to  address  the  existing  accounts  payable  and  is 
dependent  solely  upon  the  province  giving  up  its  security,  it  is  probably  a  more 
acceptable  option  to  have  the  company  file  for  bankruptcy  protection  and  attempt  to  get  a 
formal  restructuring  plan  approved  by  all  creditors.  The  question  is  whether  or  not  the 
company  can  find  Debtor-in-Possession  financing  to  operate  under  court  protection. 
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sarah  Brooke 


To: 


Cc: 


From: 


Sent: 


Katrina  Donovan  [kdonovan@atcongroup.com] 
Friday,  September  04,  2009  9:39  AM 
Perron,  Sadie  {BNB/ENB) 
Watt,  John  (BNB/ENB) 


Subject:        FW:  09-04-2009.pdf 

Attachments:  09-04-2009.pdf 

Here  is  the  string  of  correspondence  with  CRA 

Thanks, 
Katrina 


From:  Shannon  Silliker  [mailto:ssiliiker@atcongroup.com] 
Sent:  Friday,  September  04,  2009  9:30  AM 
To:  kdonovan@atcongroup.com 
Subject:  09-04-2009.pdf 


Blackwell  Court  Reporting 


1/27/2011 


ATCON 


626  Newcastle  Blvd.,  Miramichi,  NB,  E1V  2L3 
Tei,:  506-627-1222  Fax:  506-622-8392 


info@atcongrou  p.  com 
www.atcongrdu  p .  com 


August  18,  2009 

Attention  Heather  Smith  -  CRA  Collections 

Over  the  years,  Atcon  grew  its  annual  revenues  to  approximately  $255  million  by  expanding  its 
service  offerings  and  geographic  marketplace.  Unfortunately,  the  recent  economic  depression 
and  global  credit  crunch,  losses  on  certain  contracts  which  arose  for  a  variety  of  reasons,  and 
straying  into  areas  of  construction  outside  of  the  Company's  core  competencies,  have  caused  a 
significant  decline  in  profitability  and  cash  flow  in  recent  years, 

Atcon's  continued  existence  requires  a  significant  and  immediate'  re-focusing  of  management's 
efforts  and  the  Company's  resources  into  areas  directly  linked  with  its  core  competencies, 
Management  is  committed  to  return  to  these  core  competencies  and  this  high-level  Preliminary 
Restructuring  Plan  (the  "Plan")  provides  an  overview  of  Atcon's  new  vision  for  its  future 
operations  and  success.  It  describes  the  critical  path  Atcon  will  follow  to  achieve  that  success  - 
not  only  for  itself  -  but  for  all  of  its  stakeholders  who  rely  on  it  in  so  many  ways. 

Atcon  will  immediately  narrow  its  operational  focus  to  its  core  competencies,  i.e.,  heavy  civil 
construction  in  Atcon  Construction  inc.  and  steel  fabrication  in  Atcon  Industrial  Services  Inc. 
Aggregate  revenue  levels  are  targeted  to  be  approximately  $110  million  producing  gross 
margins  of  approximately  12%  -  18%.  Atcon  will  take  immediate  action  to  sell  Non-Core 
Operations  which  will  immediately  reduce  the  strain  on  daily  cash  flow  and  each  sale  will 
provide  much  needed  funds  to  improve  the  Company's  working  capital  deficiency. 
Management  is  not  projecting  any  of  these  sales  to  conclude  prior  to  30  January  2010  due  to 
the  time  it  takes  to  maximize  value  by  properly  preparing  for,  marketing  and  executing  such  sale 
transactions.  Nevertheless  it  is  possible  that  certain  of  them  may  close  prior  to  that  date. 

Management  has  prepared  cash  flow  projections  (the  "Projections")  for  the  period  15  August 
2009  through  30  January  2010  (the  "Period").  The  Projections  reflect  management's  best 
estimate  of  the  anticipated  results  of  the  Core  Business  Segments  and  of  various  operational 
changes  designed  to  limit  corporate  spending  to  levels  commensurate  with  current  business 
activity.  The  Projections  have  been  prepared  on  a  consolidated  basis  and  include  current  and 
or  reasonably  anticipated  levels  of  contract  work.  The  Projections  indicate  the  BNS  operating 
line  of  credit  balance  (the  "BNS  Line")  as  at  the  start  of  the  Period,  i.e.,  15  August  2009,  is  $29.1 
million.  The  BNS  Line  is  anticipated  to  increase  and  peak  at  $38.5  million  during  the  week  of  12 
December  2009  but  reduce  to  $25,0  million  as  at  the  end  of  the  Period,  i.e.,  30  January  2010. 
These  amounts  ar©  significantly  outside  of  our  current  borrowing  base  limits,  however  we  are 
hopeful  that  ongoing  discussions  with  the  Bank  and  the  Province  of  New  Brunswick  will 
conclude  in  the  near  term  such  that  a  mutually  agreeable  financing  resolution  can  be  achieved. 


-Construction  -  Environmental  •  Energy  -  Induitriai  *  Wood 


The  Atcon  Group  of  Companies  are  indebted  to  CRA  for  unpaid  source  deductions  and  HST 
remittances  of  approximately  $3.1  million.  Management  intend  to  repay  the  CRA  arrears  in  full 
prior  to  its  year  end  (31  January  2010)  based  on  the  following  re-payment  schedule,  which  has 
been  incorporated  into  the  Projections: 


► 

5  September  2009 

$400,000 

► 

3  October  2009 

$400,000 

► 

31  October  2009 

$400,000 

► 

5  December  2009 

$400,000 

► 

2  January  2010 

$400,000 

30  January  2010 

$1,100,000 

in  addition  Management  intends  to  remit  all  current  payroil  and  HST  obligations  as  they  become 
due  on  a  go  forward  basis  as  reflected  in  the  Projections. 

Ledwell  Construction  Labour  Limited 

The  Company  is  also  indebted  to  Ledwell  Construction  Labour  Limited  (TCLL")  for  $6.7  million 
{before  any  penalties  or  interest  that  may  be  assessed)  in  respect  of  underpayments  on 
invoices  for  labour  services  provided  by  LCLL  to  Atcon  Construction  (the  "LCLL  Arrears").  The 
Company  intends  to  honour  its  obligations  to  LCLL,  however,  due  to  its  current  financial  -  Sale 
of  Envirem  $2  million  situation;  it  cannot  afford  to  repay  both  the  Atcon  $3.1  million  arrears  as 
welt  as  the  LCLL  Arrears  of  $6.7  million  prior  to  year  end. 

The  Company  has  immediately  identified  a  series  of  transactions  which  are  likely  to  close  within 
the  next  18  months  and  perhaps  within  the  next  6  months,  the  proceeds  from  which  will  partially 
be  allocated  to  repay  the  LCLL  arrears  as  follows: 

-  insurance  settlement        $1  million 

-  Sale  of  quarry  $1  million 

-  Sale  of  Machine  Shop       $1  million 

A  definitive  scheduled  repayment  plan  from  other  sources  shall  be  determined  on  or  before  28 
February  2010  when  a  greater  degree  of  certainty  on  the  Atcon  cash  flows  can  be  provided,  to 
address  the  remaining  LCLL  Arrears. 

We  also  wish  to  advise  that  the  Company's  obligation  to  LCLL  may  be  reduced  by  any  amounts 
LCLL  receives  from  construction  liens  which  it  has  filed  on  projects  that  it  provided  labour  to 
Atcon.  Any  such  lien  recoveries  will  only  be  incorporated  into  the  Company's  plan  to  pay  the 
LCLL  Arrears  if  such  lien  recoveries  are  actually  realized. 


CRA  is  pressing  LCLL  and  Atcon  for  payment  of  their  respective  accounts.  The  Company  is 
pleased  to  supply  CRA  with  the  above  proposal  for  its  consideration  and  we  look  forward  to 
discussing  this  with  you  at  our  meeting  on  Wednesday  at  which  time  a  copy  of  the  Projections 
will  be  provided. 


Yours  truly, 


Katrina  Donovan,  CA,  CBV 
VP  Finance  and  Administration 
Atcon  Group 
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August  19,  2009 


Canada  Revenue  Agency 
126  Prince  William  Street 
SaintJohn,  NB  E2L4H9 

Attention:  Heather  Smith,  Collections  Enforcement  Officer 
Dear  Ms.  Smith, 

This  letter  is  to  follow  up  on  our  meeting  today.  We  understand  from  our  meetings  today  the  following; 

•  Moving  forward  all  returns  required  to  be  filed  from  today  forward  wiii  be  filed  on  time  and  with 
full  payments.  Zero  tolerance  of  any  deviation  from  this  commitment  will  not  be  accepted, 

•  We  will  follow  up  on  the  filings  of  Dycon  April  2009,  Ledwell  HST  November  2008,  AIS  HST  June 
2009  and  Envirem  HST  June  2009,  These  returns  will  be  sent  to  your  attention  by  the  end  of  the 
week, 

•  We  confirm  all  corporate  tax  returned  were  filed  on  July  31st  and  attached  is  a  summary  of 
amounts  outstanding  and  tax  losses  available  by  company, 

•  A  detailed  list  of  our  account  receivables  was  provided  during  the  meeting  today  at  your 
request.  We  wish  to  confirm  your  undertaking  that  CRA  will  not  issue  any  communications  to 
our  customers  unless  we  are  deemed  uncooperative  and/or  not  following  the  proposed  plan  as 
advised.  The  Company  will  be  notified  prior  to  any  communications  being  released  if 
determined  necessary. 

•  We  commit  to  improve  communication  to  your  office  and  ensure  CRA  is  kept  up  to  date  on  the 
restructuring  plan.  I  will  follow  up  with  you  on  Tuesday  to  provide  an  update  on  the  current 
restructuring  plan  and  the  current  positions  of  the  bank  and  the  Province  relating  thereon, 

•  We  will  provide  weekly  packages  to  CRA  with  updated  cash  flows  by  division  and  an  analysis  of 


any  significant  variances  from  these  forecasts.  Attached  are  the  divisional  cash  flows  that 
support  the  consolidated  cash  flows  provide  and  discussed  with  you  in  today's  meeting, 


Construction  -  Environmental  ■  F.nergy  •  industrial  ■  Wood 


•  We  acknowledge  CRA  has  requested  voluntary  security  to  be  provided  and  we  are  reviewing 
what  security  and  in  what  form  we  can  provide  to  CRA.  We  do  not  wish  to  force  CRA  to  register 
an  involuntary  judgment  on  our  companies  and  will  work  with  CRA  and  our  senior  tenders  to 
provide  adequate  security  to  CRA, 

•  As  proposed  in  our  correspondence  dated  August  18th  we  intend  to  provide  to  CRA  a  detailed 
plan  on  certain  assets  sales  and  amounts  to  be  paid  to  CRA  from  these  sales  once  our 
restructuring  plan  is  approved  by  senior  lenders. 

If  this  list  is  not  correct  please  advise,  so  we  can  clarify  our  understanding.  We  want  to  thank  you  and 
Brian  for  meeting  with  us  and  reviewing  our  restructuring  plan.  We  also  want  to  reiterate  our 
commitment  to  resolve  the  outstanding  arrears  at  this  time. 


Yours  try!; 


Katrina  Donovan,  CA,  CBV 
VP  -  Finance  &  Administration 
Atcon  Group  Inc. 
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Agency  du  Canada 


Tax  Services  Office 
Saint  John  NB  E2L4H9 


August  26,  2009 


ATTENTION ; 
ATCOW  GROUP 


KATRINA  DONOVAN 


Account  Number 
86554  5909  RC0001 


626  NEWCASTLE  BLVD 
MIRAMICHI  NB     E1V  2L3 


Dear  Ms.  Donovan: 


This  is  in  response  to  your  letter  dated  August  19 j  2009  to  follow 
up  on  our  meeting  of  the  same  date. 

We  agree  that  the  items  in  your  letter  were  the  terms  agreed  to 
during  that  meeting.     In  addition we  had  requested  that  you 
provide  us  with  a  copy  of  the  company's  restructuring  plan  once  it 
has  been  finalized. 

In  addition  to  the  terms  mentioned  in  your  letter  and  during  our 
meeting,  the  Agency  is  also  requesting  that  updated  accounts 
receivable  be  provided  to  us  on  a  monthly  basis. 

We  would  like  to  clarify  that  the  Agency  has  not  agreed  to  accept 
the  proposed  terms  of  repayment  at  this  time  as  the  issue  of 
security  is  still  outstanding  and  we  have  not  yet  had  an 
opportunity  to  review  the  divisional  cash  flow  projections  or  the 
complete  details  of  the  restructuring  plan.    However,  in  the 
interim,  we  will  accept  the  proposed  payment  arrangement  on  the 
At con  Group  of  companies . 

Due  to  the  situation  with  the  related  company,  Ledwell 
Construction  Latoour  Limited,  we  will  deal  with  that  company 
separately  from  the  other  Atcon  companies . 

Yours  truly, 


H.  Smith 
Collection  Officer 


September  10,  2009 


Mr.  Purdy  Crawford 

Osier,  Ho  skin  &  Harcourt  LLP 

100  King  Street  West 

1  First  Canadian  Place 

PO  Box  50 

Toronto,  ON  M5X  1B8 
Dear  Mr.  Crawford: 

I  am  writing  to  express  my  appreciation  to  you  for  your  agreement  to  become  the 
representative  of  the  Province  of  New  Brunswick  on  the  newly  formed  Advisory  Board 
to  the  Atcon  Group  of  companies. 

As  you  are  aware,  Atcon  is  facing  considerable  financial  pressure  at  the  current  time,  and 
is  attempting  to  resolve  these  issues  through  an  informal  restructuring  plan. 

I  am  sure  that  your  business  expertise  will  be  of  invaluable  assistance  to  Atcon  through 
these  difficulties. 

Once  again,  thank  you  for  volunteering  your  time  and  expertise. 

I  look  forward  to  meeting  with  you  at  some  time  following  your  first  Advisory  Board 
meeting  to  discuss  your  opinions  of  the  situation  facing  Atcon. 

If  I  can  be  of  any  assistance  to  you,  please  do  not  hesitate  to  contact  me. 

Yours  sincerely, 


Victor  Boudreau 
Minister 
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Blackwell  Court  Reporting 


September  15,2009 


The  Bank  of  Nova  Scotia 
1709  Hollis  Street 
Halifax,  NS  B3J  2M1 

And 

Atcon  Holdings  Inc.  ("Atcon") 
626  Newcastle  Blvd. 
Miramichi,  NB  E1V  2L3 

Gentlemen: 

Subject:  Security  priorities. 

As  you  are  aware,  The  Bank  of  Nova  Scotia  ("BNS")  holds  security  over  the  Brunway 
Highway  Maintenance  Contract  and  Atcon's  plywood  mill  in  Sweden  (hereinafter 
collectively  referred  to  as  the  "Security")  in  support  of  term  loans  guaranteed  by  the 
Minister  of  Business  New  Brunswick  ("Minister"). 

Atcon  has  submitted  a  Restructuring  Plan  which  requires  the  support  of  BNS  and  access 
to  additional  credit  from  BNS. 

As  a  condition  of  continuing  to  support  Atcon  through  the  provision  of  an  operating  line 
of  credit  (Credit  Line"),  and  the  making  of  additional  advances  under  the  Credit  Line, 
BNS  has  requested  an  amendment  to  the  priority  position  with  respect  to. the  Security  and 
the  Minister  has  agreed  to  amend  the  priority  as  detailed  below. 

BNS  shall  have  a  first  priority  position  over  the  security  and  shall  be  entitled  to  1 00%  of 
the  proceeds  of  realization  of  the  Security  in  respect  to  any  amounts  outstanding  on  the 
Credit  Line  in  excess  of  $28,500,000. 

In  respect  to  amounts  outstanding  on  the  Credit  Line  between  $10,000,000  and 
$28,500,000,  BNS  and  the  Minister  shall  each  be  entitled  to  50%  of  the  net  proceeds  of 
realization  of  the  Security,  and  any  amounts  due  to  the  Minister  as  a  result  of  such 
realization  shall  be  applied  against  the  term  loans  guaranteed  by  the  Minister. 


Minister/Ministre 
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At  such  time  as  the  Credit  Line  is  reduced  to  $10,000,000,  priority  over  the  Security  shall 
revert  to  the  Minister. 

It  is  to  be  agreed  and  understood  that,  in  the  event  that  the  Security  or  any  portion  thereof 
is  sold  or  liquidated  prior  to  January  31,  2010,  the  proceeds  of  such  sale  or  liquidation 
shall  be  held  in  trust  by  BNS  as  continuing  security  and  not  applied  to  the  Credit  Line 
prior  to  February  1,  201 0. 

All  of  the  foregoing  is  subject  to  the  execution  of  a  forbearance  agreement  between 
Atcon  and  BNS,  which  agreement  shall  be  satisfactory  to  the  Minister,  and  to  BNS  being 
satisfied  that  suitable  arrangements  have  been  made  between  Atcon  and  its  major  leasing 
companies  and  between  Atcon  and  Canada  Revenue  Agency  to  allow  for  the  continued 
operation  of  Atcon  in  accordance  with  the  Restructuring  Plan. 

I  trust  that  the  foregoing  is  satisfactory  to  you. 

Yours  truly, 


Victor  Boudreau 
Minister 
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September  22, 2009 


The  Bank  of  Nova  Scotia 
1709Hollis.Street,  4th  floor 
Halifax,  NS  B3J2M1 

Attention:  Patricia  Davis,  Senior  Manager 

Dear  Ms.  Davis: 


RE:  Atcon  Holding  Inc. 


Pursuant  to  e-mails  sent  to  you  on  September  17,  2009,  this  letter  is  to  confirm  my  agreement  to 
a  $3,000,000  advance  by  The  Bank  of  Nova  Scotia  to  Atcon  Holdings  Inc.  on  the  understanding 
that  the  proposed  forbearance  agreement  will  reflect  our  understanding  that  the  Bank  will 
continue  to  support  the  company  within  the  limits  of  the  Restructuring  Plan,  and  that  the  advance 
is  within  the.parameters  of  the  Plan. 


Yours  truly, 


Victor  Boudreau 
Minister 


Minister/Ministre 
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FORBEARANCE  AGREEMENT 


Execution  copy 


THIS  AGREEMENT  is  made  as  of  the  22nd  day  of  September,  2009. 
AMONG: 

ATCON  HOLDINGS  INC.,  a  corporation,  incorporated  under  the  laws  of 
the  Province  of  New  Brunswick 

(hereinafter  called  the  "Borrower") 

OF  THE  FIRST  PART 


-and- 

THE  BANK  OF  NOVA  SCOTIA,  a  Canadian  chartered  bank 
(hereinafter  called  the  "Bank") 

OF  THE  SECOND  PART 

-and- 

HER  MAJESTY  THE  QUEEN  IN  RIGHT  OF  THE  PROVINCE  OF 
NEW  BRUNSWICK,  as  represented  by  the  Minister  of  Business  New 
Brunswick 

(hereinafter  referred  to  as  the  "Minister") 

OF  THE  THIRD  PART 


-and- 

ATCON  GROUP  INC.,  a  corporation  incorporated  under  the  laws  of  the 
Province  of  New  Brunswick  ("Group"),  ATCON  CONSTRUCTION 
INC.,  a  corporation  incorporated  under  the  laws  of  the  Province  of  New 
Brunswick  ("Construction"),  ATCON  PLYWOOD  INC.,  a  corporation 
incorporated  under  the  laws  of  the  Province  of  New  Brunswick 
("Plywood"),  ATCON  VENEER  PRODUCTS  INC.,  a  corporation 
incorporated  under  the  laws  of  the  Province  of  New  Brunswick 
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("Veneer"),  ATCON  MANAGEMENT  SERVICES  INC.,  a  corporation 
incorporated  under  the  laws  of  the  Province  of  New  Brunswick- 
("Management"),  ATCON  PROPERTY  HOLDINGS  INC.,  a 
corporation  incorporated  under  the  laws  of  the  Province  of  New 
Brunswick  ("Property"),  ENVTREM  TECHNOLOGIES  INC.,  a 
corporation  incorporated  under  the  laws  of  the  Province  of  New 
Brunswick  ("Envirem"),  TRAC  INDUSTRIES  LTD.,  a  corporation 
incorporated  under  the  laws  of  the  Province  of  New  Brunswick  ("Trac"), 
ATCON  INDUSTRIAL  SERVICES  INC.,  a  corporation  incorporated 
under  the  laws  of  the  Province  of  New  Brunswick  ("Industrial"), 
ATCON  QUEBEC  INC.,  a  corporation  incorporated  under  the  laws  of 
Canada  ("Quebec"),  ATCON  INDUSTRIAL  SERVICES  QUEBEC 
INC.,  a  corporation  incorporated  under  tie  laws  of  Canada  ("Quebec 
Industrial"),  ATCON  CIVIL  LTD.,  a  corporation  incorporated  under  the 
laws  of  the  Province  of  New  Brunswick  ("Civil"),  ATCON  LOGISTICS 
INC.,  a  corporation  incorporated  under  the  laws  of  the  Province  of  New 
Brunswick  ("Logistics"),  DYCON  CONSTRUCTION  LTD.,  a 
corporation  incorporated  under  the  laws  of  the  Province  of  New 
Brunswick  ("Dycon  Construction"),  and  ATCON  STRUCTURES 
INC.,  a  corporation  incorporated  under  the  laws  of  the  Province  of  New 
Brunswick  ("Structures") 

(hereinafter  called  the  "Corporate  Guarantors") 

OF  THE  FOURTH  PART 

-and- 

ROBERT  TOZER 

(hereinafter  called  the  "Individual  Guarantor") 


OF  THE  FIFTH  PART 

WHEREAS: 

(a)  The  Borrower  was  granted  certain  credit  facilities  "by  the  Bank  as  set  out  in  a  credit 
agreement  between  the  Borrower,  the  Bank  and  the  Corporate  Guarantors  dated  as  of 
June  30,  2009  (as  now  or  hereafter  amended,  modified  or  restated  being  referred  to  herein 
as  the  "Credit  Agreement"); 

(b)  As  security  for  the  said  credit  facilities  and  for  other  monies  advanced  or  to  be  advanced 
in  the  future  by  the  Bank  to  the  Borrower  and  for  all  other  present  and  future 
indebtedness,  fees,  expenses  and  other  liabilities  direct  or  indirect,  absolute  or  contingent, 
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of  the  Borrower  to  the  Bank,  (collectively,  the  "Debts"),  the  Borrower  granted  to  the 
Bank  security  over  its  assets; 

(c)  As  additional  security  for  the  Debts,  the  Bank  holds  guarantees  executed  by  each  of  the 
Corporate  Guarantors  and  the  Individual  Guarantor  (the  Corporate  Guarantors  and  the 
Individual  Guarantors  sometimes  herein  referred  to  collectively  as  the  "Guarantors"); 

(d)  As  security  for  the  said  guarantees  of  the  Corporate  Guarantors  and  for  monies  advanced 
or  to  be  advanced  in  the  future  by  the  Bank  to  the  Corporate  Guarantors,  or  any  of  them, 
and  for  all  other  present  and  future  indebtedness,  fees,  expenses  and  other  liabilities 
direct  or  indirect,  absolute  or  contingent,  of  each  Corporate  Guarantor  to  the  Bank,  the 
Corporate  Guarantors  have  granted  to  the  Bank  security  over  their  assets; 

(e)  The  Minister  has  guaranteed  payment  to  the  Bank  of  certain  of  the  Debts  pursuant  to 
three  guarantees  each  dated  June  30,  2009  and  one  guarantee  dated  May  29,  2008  (the 
"Ministerial  Guarantees")  and  has  been  made  a  party  hereto  for  the  purpose  of 
acknowledging  and  confirming  the  matters  set  out  herein  and  the  continuation  of  the 
Ministerial  Guarantees; 

(f)  The  total  of  the  principal  amount  of  the  Debts  as  at  September  22,  2009  amounted  to 
$94,181,977.71,  consisting  of  the  following: 


—J 

Particulars 

Outstanding  Principal 

Operating  Facility 

$28,531,394,62 

_  i 

Term  Loan  Facility  A 

$583,183.09 

■1 
I 
1 

Term  Loan  Facility  B 

$20,000,000.00 

I 

•J 

Term  Loan  Facility  C 

$20,000,000.00 

} 

Term  Loan  Facility  D 

$10,000,000.00 

..! 

Term  Loan  Facility  E 

$1,690,364.00 

""} 

Project  Letter  of  Credit 

$13,362,845.00 

.J 

Facility 

i 

Visa  Facility 

$14,191.00 

i 

Total 

$94,181,977.71 

Interest  accrues  on  the  foregoing  principal  amounts  at  the  rates  specified  from  time  to 
time  in  the  Credit  Agreement; 

(g)      The  Borrower  is  in  default  under  the  Credit  Agreement  in  that,  inter  alia: 
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i.  there  has  been  a  material  adverse  change  in  the  financial  condition  or 
business  of  the  Borrower  and  of  the  Corporate  Guarantors; 

ii.  it  has  provided  the  Bank  with  a  Borrowing  Base  Certificate  which 
contains  representations  which  are  incorrect  in  a  material  respect; 

iii.  the  borrowings  under  the  Operating  Facility  exceed  the  amounts  permitted 
by  the  Borrowing  Base  calculation;  and 

iv.  the  Borrower  and/or  certain  Corporate  Guarantors  have  failed  to  remit 
harmonized  sales  tax  and  employee  source  deductions  to  Canada  Revenue 
Agency  when  due  and  as  required  by  law. 

(h)  The  Bank  is  entitled  to  demand  payment  of  the  Debts  and  enforce  its  security; 

(i)  The  Borrower  and  the  Guarantors  have  requested  that  the  Bank  refrain  from  demanding 
payment  of  the  Debts  and  enforcing  its  security  for  the  period  specified  herein  so  that  it 
may  implement  the  August,  2009  draft  restructuring  plan  prepared  by  the  Borrower  and 
the  Corporate  Guarantors  and  attached  as  Schedule  "A"  hereto  (which  restructuring  plan 
as  amended  from  time  to  time  with  the  written  consent  of  the  Bank  and  the  Minister  is 
herein  called  the  "Restructuring  Plan");  and 

(j)  The  Bank  has  agreed  to  refrain  from  demanding  payment  of  the  Debts  and  enforcing  its 
security  for  such  additional  time,  subject  to  the  terms  and  conditions  contained  herein; 

Now  therefore  this  Agreement  witnesses  that  in  consideration  of  the  mutual  covenants 
herein  contained  and  for  good  and  valuable  consideration,  the  receipt  and  sufficiency  of  which 
are  hereby  acknowledged,  the  parties  agree  as  follows: 

1 .       The  Borrower  and  each  of  the  Guarantors  acknowledge  and  agree  that: 

(a)  the  facts  as  set  out  in  the  recitals  to  this  Agreement  are  accurate; 

(b)  each  of  the  documents  held  as  security  for  the  Debts  of  the  Borrower  and  as 
security  for  the  liabilities  of  each  of  the  Guarantors  is  valid  and  enforceable  in 
accordance  with  its  terms; 

(c)  each  of  the  guarantees  held  by  the  Bank  is  valid  and  enforceable  in  accordance 
with  its  terms; 

(d)  the  principal  amounts  set  out  in  recital  (f)  above  were  owing  by  the  Borrower  on 
the  said  date  and  remain  owing; 

(e)  the  credit  limit  under  the  Operating  Facility  has  been  reduced  to  a  maximum 
credit  at  any  time  of  $28,531,394.62; 
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(f)  except  as  provided  in  this  Agreement,  the  Bank  may  demand  payment  of  the 
Debts  and  enforce  all  security  held  by  it  and  pursue  all  remedies  with  respect  to 
the  Debts  as  it  may  deem  appropriate,  without  further  notice;  and 

(g)  except  as  provided  in  this  Agreement,  the  Bank  (either  by  itself  or  through  its 
employees  or  agents)  has  not  made  any  promises,  nor  has  it  taken  any  action  or 
omitted  to  take  any  action,  that  would  constitute  a  waiver  of  its  rights  to  demand 
payment  and  enforce  the  security  and  the  guarantees  held  by  it  and  pursue  its 
remedies  in  respect  of  the  Debts  without  notice,  or  that  would  estop  it  from  so 
doing. 

Each  of  the  Borrower  and  each  of  the  Corporate  Guarantors  covenants  and  agrees  with 
the  Bank  as  follows: 

(a)  save  as  required  by  the  Restructuring  Plan,  it  will  continue  to  carry  on  its  business 
in  the  normal  course  at  all  times,  and  all  inventory,  accounts  receivable, 
equipment  and  other  assets  used  in  the  said  business  shall  at  all  times  continue  to 
be  owned  by  it  for  its  own  account; 

(b)  it  will  immediately  commence  to  implement  the  terms  of  the  Restructuring  Plan 
and  it  will  diligently  pursue  all  aspects  of  the  Restructuring  Plan  so  that  all 
matters  set  out  therein  are  completed  within  the  timelines  specified  in  the 
Restructuring  Plan.  Without  in  any  manner  limiting  the  foregoing,  it  will: 

(i)  immediately  finalize  arrangements  with  Canada  Revenue  Agency 
("CRA")  for  the  payment  of  arrears  owed  to  CRA  on  account  of  source 
deductions  for  contributions  pursuant  to  the  Canada  Pension  Plan, 
Unemployment  Insurance  Act  (Canada)  and  Income  Tea  Act  (Canada),  and 
in  respect  of  harmonized  sales  tax,  in  the  approximate  aggregate  amount  of 
$3,100,000  as  provided  for  in  the  Restructuring  Plan  and  it  will  make  the 
payments  to  CRA  on  account  of  the  said  arrears  in  the  amounts  and  on  the 
dates  specified  in  the  Restructuring  Plan; 

(ii)  on  a  go  forward  basis,  make  all  remittances  required  to  be  made  by  it 
for  taxes  owed  to  federal,  provincial  and  municipal  governments,  including, 
without  limitation,  monies  owed  in  respect  of  source  deductions  for 
contributions  pursuant  to  the  Canada  Pension  Plan,  Unemployment 
Insurance  Act  (Canada)  and  Income  Tax  Act  (Canada),  and  in  respect  of 
harmonized  sales  tax,  so  that  none  of  the  Borrower  or  the  Corporate 
Guarantors  are  at  any  time  in  defeult  of  their  current  obligations  to  CRA  and 
so  that  there  are  no  additional  arrears  owed  to  CRA  other  than  those  set  out 
in  sub-paragraph  2  (b)  (i)  above; 

(iii)  immediately  commence  to  seek  out  purchasers  for  and  actively  market 
the  assets  specified  in  the  Restructaring  Plan  as  being  part  of  Non-Core 
Operations  so  as  to  achieve  the  disposition  dates  set  out  in  the  Restructuring 
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Plan  including,  without  limitation  the  disposition  of  the  following  assets  by 
not  later  than  the  following  disposition  dates: 

1.  the  shares  in  Envirem  Technologies  Inc.  or  its  assets  by  not  later 
thanMarcb.31,2010; 

2.  the  Borrower's  interest  in  Brunway  Highway  Operation  Inc.  by 
not  later  than  February  28, 2010; 

3.  Construction's  leasehold  quarry  property  at  Beresford, 
Gloucester  County,  New  Brunswick  together  with  all  related 
equipment  by  not  later  than  February  28,  20 1 0; 

4.  the  shares  in  Vanerply  AB  or  its  assets  by  not  later  than  My  3 1 , 
2010; 

5.  the  corporate  plane  owned  by  Construction  by  not  later  than 
January  31,  2012;  and 

6.  all  excess  construction  and  other  equipment  not  required  to 
support  the  Core  Operations  as  set  out  in  the  Restructuring  Plan  by 
not  later  than  February  28,  2010. 

it  will  comply  in  all  respects  with  the  provisions  of  the  Credit  Agreement; 

it  will  reimburse  the  Bank  for  all  expenses  that  the  Bank  has  incurred  or  will  incur 
arising  out  of  its  dealings  with  the  Borrower  and  the  Guarantors  and  in  the 
protection,  preservation  and  enforcement  of  the  security  held  by  it,  and  the 
Borrower  hereby  authorizes  and  directs  the  Bank  to  debit  such  amounts  from  its 
operating  account  with  the  Bank  from  time  to  time; 

it  will  cease  to  cause  or  permit  its  employees  to  incur  expenses  on  its  behalf  (other 
than  ordinary  out  of  pocket  and  travel  expenses)  which  would  otherwise  be  proper 
business  expenses  of  the  Borrower  or  of  the  Corporate  Guarantors  and,  for  greater 
certainty,  it  will  cease  to  reimburse  employees  for  such  expenses  through  its 
payroll  account; 

it  will  not  direct  or  authorize  parties  with  whom  it  contracts  or  for  whom  it 
performs  services  or  fiirnishes  goods  or  who  are  otherwise  indebted  to  it  to  pay  to 
any  other  party  amounts  which  are  payable  to  it; 

it  will  not  authorize  or  permit  amounts  owed  to  it  to  be  set  off  against  amounts 
owed  by  it  to  any  party; 

it  will  not  use  any  other  entity  for  the  purpose  of  staffing  its  projects  and  will 
immediately  commence  to  retain  all  such  required  staff  as  its  own  direct 
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employees  except  that  it  may  continue  to  use  Dycon,  Atcon  Civil  and 
Management  in  tie  ordinary  course  as  it  has  traditionally  done; 

(i)  it  will  establish  an  independent  Advisory  Board  (the  "Advisory  Board")  with 
members  who  are  acceptable  to  both,  the  Bank  and  the  Minister.  The  first  meeting 
of  the  Advisory  Board  shall  be  conducted  on  or  before  October  9, 2009; 

Q)  it  will  engage  a  Chief  Restructuring  Officer  by  not  later  than  November  30,  2009 
who  is  satisfactory  to  the  Bank  and  who  will  have  authority  to,  and  be  responsible 
for  overseeing  and  carrying  out  the  provisions  of  the  Restructuring  Plan; 

(k)  it  will  continue  to  deposit  with  the  Bank  promptly  upon  receipt  all  monies 
received  from  all  sources  whatsoever,  including  without  limitation  all  cheques 
representing  payment  of  the  Borrower's  and  each  Corporate  Guarantor's  accounts 
receivable; 

(1)  it  hereby  consents  to  the  engagement  of  Ernst  &  Young  Inc.  as  consultant  to  the 
Bank  (the  "Bank's  Monitor")  to  monitor  the  affairs  of  the  Borrower  and  the 
Corporate  Guarantors  on  the  terms  set  out  in  the  consent  letter  annexed  hereto  as 
Schedule  "B"; 

(m)  it  will  review  the  ongoing  implementation  of  the  Restructuring  Plan  with  the 
Bank's  Monitor  on  an  ongoing  basis  and  keep  the  Bank's  Monitor  advised  on  a 
timely  basis  of  its  progress  in  implementing  and  concluding  the  Restructuring 
Plan  and  the  various  aspects  of  it; 

(n)  it  will  not  make  a  proposal,  or  apply  for,  or  seek  relief  from  its  creditors,  under 
the  Bankruptcy  and  Insolvency  Act,  the  Companies'  Creditors  Arrangement  Act 
or  any  other  legislation  granting  relief  from  creditors; 

Subject  to  and  on  the  terms  and  conditions  set  out  herein,  the  Bank  agrees  to  refrain  from 
demanding  payment  of  the  Debts  and  enforcing  its  rights  under  the  security  held  for  the 
Debts  and  the  guarantees  until  February  1, 2010,  or  such  other  date  as  may  be  established 
by  the  Bank  acting  in  its  sole  discretion. 

The  occurrence  of  any  one  or  more  of  the  following  events  shall  constitute  an  event  of 
default  ("Event  of  Default")  under  this  agreement: 

(a)  if  any  representation  or  warranty  provided  to  the  Bank  (herein  or  in  the  Credit 
Agreement  or  otherwise)  by  the  Borrower  or  by  any  of  the  Guarantors  was 
incorrect  when  made  or  becomes  incorrect; 

(b)  if  the  Borrower  fails  to  deliver  its  consolidated  financial  proj  ections  for  the  period 
ending  January  31,  2010,  and  for  the  fiscal  year  ending  January  31,  2011,  by  not 
later  than  October  7, 2009; 
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if  the  Borrower  and  /  or  the  applicable  Guarantor  fail  to  deliver,  in  executed  form, 
by  on  or  before  October  7,  2009,  the  payment  deferral  agreements  that  are 
contemplated  by  the  Restructuring  Plan  with  each  of  General  Electric  Canada 
Equipment  Financing  G.P.,  and  Caterpillar  Financial  Services  Limited; 

if  the  Borrower  or,  as  applicable,  any  Guarantor  has  failed,  by  on  or  before 
October  15,  2009,  to  enter  into  sales  or  marketing  agreements  with  qualified  firms 
of  professionals  with  respect  to  the  sale  and  marketing  of  each  of  the  assets 
specifically  identified  in  sub-sections  2  (b)  (iii)  1.  to  6.  hereof; 

if,  in  the  Bank's  sole  opinion,  acting  reasonably,  the  Borrower  or  any  Guarantor  is 
not  diligently  pursuing  the  sale  of  the  assets  specified  in  the  Restructuring  Plan  as 
being  part  of  Non-Core  Operations  including,  without  limitation,  the  assets 
enumerated  in  sub-sections  2(b)  (iii)  1.  to  6.  hereof; 

if  the  Borrower  and  the  Corporate  Guarantors  fail  to  achieve  in  any  month  at  least 
90%  of  the  consolidated  cash  flows  set  out  in  Exhibit  C  of  the  Restructuring  Plan; 

if  the  Borrower  or  any  Corporate  Guarantor  fails  to  discontinue  any  of  the 
following  Non-Core  Operations  specified  for  discontinuance  in  the  Restructuring 
Plan  by  on  or  the  following  specified  dates: 

(i)  the  steel  tank  construction  business,  the  pipe  installation  business,  the  steel 
erection  business,  mechanical  installation  business  or  other  fixed  price  contracts 
which  are  not  part  of  the  Core  lines  of  business  described  in  the  Restructuring 
Plan  of  Construction  by  not  later  than  October  7,  2009;  and 

(ii)  the  machining  business  of  Industrial  by  not  later  than  November  13, 
2009; 

if  Industrial  fails  to  have  its  new  fabrication  facility  enclosed  by  not  later  than 
December  30,  2009,  at  a  cost  not  to  exceed  $1,300,000.0.0; 

if  the  Borrower  or  any  of  the  Guarantors  fails  to  perform  or  comply  with  any  of  its 
covenants  or  obligations  contained  in  this  Agreement,  the  Credit  Agreement  (save 
as  permitted  by  sub-section  4  (k)  below)  or  in  any  other  agreement  or  undertaking 
made  with  the  Bank; 

if  in  the  Bank's  sole  opinion,  acting  reasonably,  there  is  any  deterioration  in  the 
realizable  value  of  any  of  the  assets  of  the  Borrower  or  of  any  of  the  Corporate 
Guarantors; 

if  an  Event  of  Default  as  defined  in  the  Credit  Agreement  should  occur  save  for 
an  Event  of  Default  which  is  caused  by: 
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(i)  the  Borrower's  and  the  Corporate  Guarantors'  inability  to  comply 
with  the  financial  ratios  set  out  in  sub-sections  13.03  (a),  (b)  and  (c)  of  the 
Credit  Agreement,  the  compliance  with  which  is,  for  the  time  being, 
waived  by  the  Bank  but  subject  always  to  the  Borrower  and  the  Corporate 
Guarantors  complying  with  new  financial  ratios  to  be  established  by  the 
Bank,  in  its  discretion  and  acting  reasonably,  including  revised  financial 
ratios  that  the  Bank  will  establish  once  it  is  in  receipt  of  the  consolidated 
financial  projections  of  the  Borrower  and  the  Corporate  Guarantors  for  the 
period  ending  January  31,  2010,  and  for  the  fiscal  year  ending  January  31, 
2011; 

(ii)  the  Borrower  and  the  Corporate  Guarantors'  being  in  arrears  to 
CRA  in  respect  of  harmonized  sales  tax  and  employee  source  deductions; 
provided  it  is  in  compliance  at  all  times  with  the  provisions  of  sub-sections 
2  (b)  (i)  and  (ii)  of  this  Agreement;  and 

(iii)  the  borrowings  under  the  Operating  Facility  exceeding  the  amounts 
permitted  by  the  Borrowing  Base  calculation  during  the  period  of  the 
implementation  of  the  Restructuring  Plan  until  such  time  as  the 
borrowings  under  the  Operating  Facility  are  in  compliance  with  tiie 
Borrowing  Base  calculation,  which  compliance  shall,  in  any  event,  occur 
by  not  later  than  January  31,2010. 

(i)  if,  in  the  Bank's  sole  opinion,  acting  reasonably,  the  Borrower  or  any  of  the 
Corporate  Guarantors  fails  to  cooperate  with  and/or  furnish  information  on  a 
timely  basis  to  the  Bank's  Monitor  as  described  in  subsection  2(m)  hereof  or 
otherwise  in  accordance  with  the  terms  of  the  consent  letter  attached  hereto  as 
Schedule  B; 

(m)  if  expenses  which  are  otherwise  proper  business  expenses  of  the  Borrower  or  of 
any  of  the  Corporate  Guarantors  are  paid  through  the  payroll  account  of  the 
Borrower  or  any  of  the  Corporate  Guarantors  by  way  of  reimbursement  to 
employees; 

Upon  the  occurrence  of  an  Event  of  Default  ("Termination  Event"),  the  Bank  may 
demand  payment  and  enforce  the  security  and  pursue  all  remedies  that  it  may  have  in 
connection  with  the  indebtedness  and  liabilities  of  the  Borrower  or  any  Guarantor  as  it 
deems  appropriate,  including,  without  limitation,  the  appointment,  without  further  notice 
to  the  Borrower  or  to  any  Guarantor,  of  a  receiver,  or  a  receiver  and  manager.  The 
Borrower  and  each  of  the  Corporate  Guarantors  hereby  consent  to  the  appointment  of  any 
such  receiver  or  receiver  and  manager. 

Prior  to  a  Termination  Event,  the  obligations  of  the  Borrower  and  the  Guarantors  under 
the  Credit  Agreement  shall  continue  to  apply  save  and  except  to  the  extent  modified 
hereby. 
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7.  The  Borrower  and  each  Guarantor  hereby  jointly  and  severally  release  and  discharge  the 
Bank  and  Ernst  &  Young  Inc.  and  each  of  its  directors,  officers,  employees  and  agents, 
from  and  against  all  claims  and  demands  that  they  may  have  arising  to  the  date  hereof  in 
respect  of  any  action  or  omission  of  the  Bank  or  of  Ernst  &  Young  Inc.  or  for  any  other 
reason  whatsoever. 

8.  The  Borrower  and  each  Guarantor  hereby  consent  to  the  Bank,  the  Minister,  and  the 
Advisory  Board  providing  each  other  with  any  information  which  each  may  have  relating 
to  the  affairs  of  the  Customer  or  any  Guarantor,  including  its  business  and  financial 
affairs,  and  the  particulars  of  the  indebtedness  and  liability  of  the  Customer  or  a 
Guarantor  to  the  Bank  or  the  Minister  and  all  security  held  by  each  therefor.  Without 
limiting  the  generality  of  the  foregoing,  the  Bank  may  share  with  the  Minister  and  the 
Advisory  Board  any  information  contained  in  any  report  prepared  by  the  Bank's  Monitor 
from  time  to  time.  In  addition,  the  Bank,  the  Minister  and  the  Advisory  Board  may 
provide  such  information  to  their  respective  consultants  and  professional  advisors. 

9.  Without  prejudice  to  any  other  method  of  giving  notice,  any  notice  required  or  permitted 
to  be  given  to  a  party  other  than  the  Bank  pursuant  to  this  Agreement  shall  be 
conclusively  deemed  to  have  been  received  by  such  party  on  the  date  following  the 
sending  of  the  notice  by  prepaid  private  courier  to  such  party  at  his,  her  or  its  address  as 
set  out  in  the  Credit  Agreement. 

10.  The  Bank  may,  in  its  sole  discretion,  waive  any  breach  by  any  of  the  other  parties  hereto 
of  any  of  the  provisions  contained  in  this  Agreement  or  any  default  by  any  of  the  said 
parties  in  the  observance  or  performance  of  any  covenant  or  condition  required  to  be 
observed  or  performed  by  them,  provided  that  no  such  waiver  or  any  other  act,  failure  to 
act  or  omission  by  the  Bank  shall  extend  to  or  by  taken  in  any  manner  to  effect  any 
subsequent  breach  or  default  or  the  rights  of  the  Bank  resulting  therefrom. 

1 1 .  The  Borrower  and  each  Guarantor  each  acknowledge  that  time  is  of  the  essence  of  this 
Agreement. 

12.  The  Minister  acknowledges  the  provisions  of  this  Agreement  and  confirms  that  the 
Ministerial  Guarantees  continue  in  full  force  and  effect. 

13.  The  Borrower  and  each  Guarantor  agrees  to  promptly  do,  make,  execute  and  deliver  all 
such  further  acts,  documents  and  instruments  as  the  Bank  may  reasonably  require  to 
allow  the  Bank  to  enforce  any  of  its  rights  under  this  Agreement  and  to  give  effect  to  the 
intention  of  this  Agreement. 

14.  This  Agreement  shall  be  governed  by  the  laws  of  the  Province  of  New  Brunswick  and  the 
laws  of  Canada  applicable  therein. 

15.  If  any  provision  of  this  Agreement  shall  be  deemed  by  any  court  of  competent 
jurisdiction  to  be  invalid  or  void,  such  provision  shall  be  severed  herefrom  and  the 
remaining  provisions  shall  remain  in  full  force  and  effect. 
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This  Agreement  shall  be  binding  upon  and  shall  enure  to  the  benefit  of  the  parties  hereto 
and  their  respective  heirs,  executors  and  successors. 

This  Agreement  constitutes  the  entire  agreement  of  the  parties  relating  to  the  Bank's 
forbearance  herein  and  may  not  be  amended  or  modified  except  by  written  consent 
executed  by  all  parties.  No  provision  of  this  Agreement  shall  be  deemed  waived  by  any 
course  of  conduct  unless  such  waiver  is  in  writing  and  signed  by  all  parties,  .specifically 
stating  that  it  is  intended  to  modify  this  Agreement. 


Remainder  of  page  intentionally  left  blank.  Signature  page  follows 
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In  witness  whereof  this  Agreement  has  been  executed,  sealed  and  delivered  by  the  parties  hereto. 


SIGNED,  SEALED  AND  DELIVERED 

in  the  presence  of: 


Witness 


Witness 


01 


Witness 


Witness 


Witness 


Per: 


Title: 


Per: 


Title: 


Pel- 


Title: 


ATCON 


Pei"  / 


Pen 


'CES  INC. 


Per: 


Title: 
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Witness 


Witness 


Witness 


Witaess 


His 


ATCON  INDU£TT£IAL  SERVICES 
QUEBEC  INfi 

Per: 


Per: 


Title: 


Per: 


Title: 


Titter^  />^s/h^£/  X 


Per: 


Title: 


ATCON  Q 


Per: 


Per: 


Title: 


ATCON  VENEBR^RODU' 


<=ranfc. 


Per: 


Per: 


L 


Title:  '  ^-<T 


Title: 
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Witness 


Witness 


Witness 


Witness 


ATCON  MANAGEMENT  SERVICES 
INC. 

Pen 


Pen 


Title: 


T%?  fK^KQCgr^ 


Per: 


Title: 


ATCON  STi 


Per: 


Per: 


Title: 


Titled— P/?gs/& 


Per: 


Title: 


ENVTREM  TECHNOLOGIES  INC 


Per: 
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Witness 


Witness 


Witness 


hess 


Witness 


Witness 
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Per: 


Title: 


Per: 


Title: 


THE  BANK  OF  NOVA  SCOTIA 

Per:   


Title: 


Per. 


Title: 


ASPEN  K 


RCteggTTOZER 


HER  MAJESTY  THE  QUEEN  IN 
RIGHT  OF  THE  PROVINCE  OF 
NEW  BRUNSWICK  as  represented  by 
the  Minster  of  Business  New  Brunswick 

Per: 
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Witness 


Pen 


Title: 


Witness 


TRAC  INDUSTRIES  INC. 

Per:   


Title: 


Per: 


Title; 


Witness 


TEE  BANK  OF  NOVA  SCOTIA 


Per: 

Per:  ^(lu^-   

Title:  SStsnsf-Kflnftotf-i  CtaofT  Sauu_-nor£> 


Witness 


ASPEN  ENVIRONMENTAL  INC. 

Per:   


Title: 


Pen 


Title: 


Witness 


ROBERT  TOZER 


Witness 


HER  MAJESTY  THE  QUEEN  IN 
RIGHT  OF  THE  PROVINCE  OF 
NEW  BRUNSWICK  as  represented  by 
the  Minster  of  Business  New  Brunswick 
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Witness 


Pet: 


Title: 


Witness 


TRAC  INDUSTRIES  INC. 
Per: 


Title: 


Per: 


Title: 


Witness 


THE  BANK  OF  NOVA  SCOTIA 

Per:   


Title: 


Per. 


Title: 


Witness 


ASPEN  ENVIRONMENTAL  INC. 
Per:     


Title: 


Per: 


Title: 


Witness 


ROBERT  TOZER 


HER  MAJESTY  THE  QUEEN  IN 
RIGHT  OF  THE  PROVINCE  OF 
NEW  BRUNSWICK  as  represented  by 
the  Minster  of  Business  New  Brunswick 


Per: 


Witness 
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Terms  of  Engagement  Governing  the  Appointment 
of  a  Chief  Restructuring  Officer  (CRO) 
of  ATCON  Group  Inc.  and  related  Companies 
as  set  out  in  Schedule  "A" 
(collectively  ATCON) 


The  CRO: 

Landers  Limited  will  provide  the  services  of  Ross  Landers  to  act  as  CRO  and  Ross  Landers  will 
act  as  CRO,  using  the  title  Executive  Vice  President,  all  on  the  terms  and  conditions  set  out 
following. 

Pre-conditions  to  Landers  Limited's  and  Ross  Landers'; 

1.  The  CRO's  appointment  on  the  terms  and  conditions  set  out  herein  will  be  approved  by 
director(s)  resolutions  of  ATCON  and  this  document  signed  by  ATCON. 

2.  Each  of: 

the  shareholders  of  ATCON  Group  Inc.; 
The  Province  of  New  Brunswick  ("PNB"); 
-----  -The  Bank  of  Nova  Scotia  ('B.NS") 

ATCON  Advisory  Board  ("AB")  by  its  chair 
.  shall  consent  to  the  CRO's  appointment  and  the  terms  and  conditions  and  will  sign  this 
document  signifying  their  consent. 

(PNB,  BNS  and  AB  are  sometimes  herein  collectively  referred  to  as  the  "Stakeholders"), 

3.  Landers  Limited  and  Ross  Landers  will  be  provided  with  indemnities  on  terms 
satisfactory  to  them  from  a  person  satisfactory  to  them. 

4.  Landers  Limited  will  be  paid  a  retainer  of  $50,000. 


CRO's  Role,  Responsibility  and  Authority 

1.  The  CRO  shall  have  the  authority  to  and  responsibility  for  "implementation  of  the 
Restructuring  Plan  attached  as  Schedule  "B"  as  amended  from  time  to  time  with  the 
approval  of  the  Stakeholders,  (the  "Plan")  and  not  to  limit  the  generality  of  the  foregoing, 
shall  have  authority,  subject  to  the  direction  of  the  AB,  to: 

plan,  organize,  direct  and  control  divestiture  of  the  Non-Core  Operations  and 
Assets  as  described  in  the  Plan; 

oversee  steps  taken  by  ATCON  to  maintain  the  operating  profitability  of  Non- 
Core  Operations  at  existing  or  improved  levels  pending  completion  of  such 
divestitures; 

review  the  plans  and  financial  forecasts  of  ATCON's  CEO  in  respect  of  the  Core 
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Business  Segments  and  provide  advice  and  insight  to  the  CEO  in  the  CEO's 
management  of  the  day-to-day  operations  of  the  Core  Business  Segments; 
analyze  monthly  and  annual  budgets  and  forecasts  and  implement  improvements 
to  business  models  as  required; 
conduct  financial  modeling  to  facilitate  reporting; 

manage  requests  for  changes  in  terms,  waivers,  loans  and  other  credit  actions  in 
respect  of  all  creditors  of  ATCON;  and 

negotiate  settlements  of  ATCON  receivable  claims  and  other  claims,  settlement  to 
be  subject  to  the  consent  of  the  CEO. 

2.  (a)  The  CRO  shall  report  on  a  weekly  basis  to  the  ATCON  Advisory  Board  and  shall 
respond  to  reasonable  requests  for  information  from  any  Stakeholder  concerning 
implementation  of  the  Plan  and  the  CRO's  activities. 

(b)  The  CRO  shall  make  recommendation  to  the  Stakeholders  as  he  deems 
appropriate  for  amendments  to  the  Plan. 

(c)  The  CRO  is  at  liberty  to  disclose  to  the  Stakeholders  any  and  all  information 
concerning  the  business  and  affairs  of  ATCON  and  by  signing  this  document  ATCON 
agrees  that  they  will  make  any  and  all  information  concerning  in  any  way  their  business 
or  financial  affairs  available  to  the  CRO. 

3.  The  CRO,  subject  to  the  approval  of  the  AB,  may  retain  from  time  to  time,  as  he 
considers  necessary  or  appropriate,  such  agents,  consultants,  advisors,  experts,  solicitors, 
and  hire  personnel  or  employees  on  a  temporary  basis  or  otherwise,  provided  and 
notwithstanding  the  foregoing  the  retention  by  the  CRO  of  the  legal  services  of  Carl 
Holm,  Q,C.  to  date  and  as  may  be  required  from  time  to  time  in  the  future,  to  provide 
independent  legal  advise  ,  is  hereby  specifically  approved..  All  costs  incurred  for  the 
retention  of  agents,  consultants,  advisors,  experts,  or  solicitors  shall  be  paid  by  Landers 
Limited  and  form  part  of  Landers  Limited's  disbursements  to  be  paid  as  provided  herein. 

Remuneration  &  Payment 

1 .  Landers  Limited  will  invoice  its  fees  and  disbursements  to  ATCON  weekly  with  payment 
due  on  the  following  business  day.  Ross  Landers'  time  will  be  invoiced  at  a  rate  of  $350 
an  hour  up  to  January  1, 2010,  at  which  time  the  hourly  rate  will  be  subject  to  review  and 
increase.  Disbursements  will  include  all  expenses  incurred  by  Landers  Limited  or  Ross 
Landers,  including  travel  and  accommodation  expenses, 

2.  If  a  majority  of  the  Advisory  Board  members  determine  that  the  Plan  has  been 
successfully  implemented,  Landers  Limited  shall  be  paid  a  success  fee  equal  to  20%  of 
the  total  of  Ross  Landers  professional  fees  plus  HST. 

3.  The  $50,000  retainer  (the  "Retainer")  to  be  paid  to  Landers  Limited  is  security  for  the 
fees  and  disbursements  of  Landers  Limited  and  Ross  Landers.  The  Retainer  may  be 
drawn  on  at  any  time  by  Landers  Limited  to  pay  any  unpaid  fees  or  disbursements  or  to 
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pay  professional  fees  invoiced  to  it  in  respect  of  this  matter,  ATCON  will  immediately 
restore  the  Retainer  to  a  level  of  $50,000  should  it,  as  a  result  of  drawings,  fall  "below 
$50,000.  Landers  Limited  shall  have  a  duty  to  account  to  ATCON  and  the  Stakeholders 
in  respect  of  the  Retainer. 

Termination 

1 .  The  appointment  of  the  CRO  may  be  terminated  at  any  time  by  the  AB. 

2.  Landers  Limited  and  Ross  Landers  may  terminate  the  engagement  provided  for  herein  at 
any  time  on  15  business  days  notice  to  the  Stakeholders  and  ATCON. 

3.  Notwithstanding  termination,  Landers  Limited  shall  be  entitled  to  be  paid  and  will  be 
paid  all  of  its  fees  and  disbursements  to  the  date  of  termination. 

Subject  to  the  pre-conditions  set  out  herein  the  within  terms  and 
conditions  are  acceptable  to  Landers  Limited  and  Ross  Landers  and  on 
their  acceptance  and  compliance  with  the  pre-conditions  Landers  Limited 
agrees  to  provide  the  services  of  Ross  Landers  to  act  as  CRO  of  ATCON 
and  Ross  Landers  agrees  to  act  as  such  CRO. 


Dated  at  Halifax,  Nova  Scotia,  this 


President 


Ross  Landers 


Execution  Copy 


THIS  INTERIM  SUPPLEMENTAL  PRIORITIES  AGREEMENT  dated  as  of  the  31st 
day  of  October,  2009. 

AMONG: 

THE  BANK  OF  NOVA  SCOTIA,  a  Canadian  chartered  bank, 
(hereinafter  referred  to  as  the  "Bank") 

OF  THE  FIRST  PART 

-and  - 

HER  MAJESTY  THE  QUEEN  IN  RIGHT  OF  THE  PROVINCE  OF  NEW  BRUNSWICK,  as 

represented  by  the  Minister  of  Business  New  Brunswick 

(hereinafter  referred  to  as  the  "Minister") 

OF  THE  SECOND  PART; 

-and  - 

ATCON  HOLDINGS  INC.,  ATCON  GROUP  INC.,  ATCON  PLYWOOD  INC.,  ATCON 
CONSTRUCTION  INC.,  ENVIREM  TECHNOLOGIES  INC.,  TRAC  INDUSTRIES  LTD.,  ATCON 
VENEER  PRODUCTS  INC.,  ATCON  MANAGEMENT  SERVICES  INC.,  ATCON  CIVIL  LTD., 
ASPEN  ENVIRONMENTAL  INC.,  ATCON  PROPERTY  HOLDINGS  INC.,  DYCON 
CONSTRUCTION  LTD.,  ATCON  LOGISTICS  INC.,  ATCON  INDUSTRIAL  SERVICES  INC., 
ATCON  QUEBEC  INC.,  ATCON  INDUSTRIAL  SERVICES  QUEBEC  INC.,  ATCON 
STRUCTURES  INC.,  OPI AB  ("OPI"),  and  VANERPLY  AB  ("Vanerply") 

(hereinafter  collectively  referred  to  as  the  "Companies") 

OF  THE  THIRD  PART; 

WHEREAS: 

(a)  One  or  more  of  the  Companies  is  indebted  or  liable  to  the  Minister,  and  has  granted 
security  to  the  Minister  {all  of  such  present  and  future  security  being  hereinafter 
referred  to  as  the  "Minister  Security")  over  the  real  and  personal  property  of  such 
Companies  (the  "Minister  Collateral")  to  secure  the  repayment  of  any  such 
indebtedness  and  liability  to  the  Minister; 

(b)  The  Bank  has  extended  credit  to  Atcon  Holdings  Inc.  (the  "Borrower")  pursuant  to  a 
credit  agreement  dated  as  of  June  30,  2009  as  may  be  amended,  restated  or 
replaced  from  time  to  time  (the  "Credit  Agreement"); 
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(c)  The  Minister  has  guaranteed  to  the  Bank  four  of  the  credit  facilities  totalling 
$63,362,845.00  provided  by  the  Bank  to  the  Borrower  under  the  Credit  Agreement 
by  three  guarantees  dated  as  of  June  30,  2009  and  a  fourth  guarantee  dated  May 
29,  2008  (collectively,  the  "Ministerial  Guarantees"); 

(d)  The  Ministerial  Guarantee  dated  May  29,  2008  is  in  respect  of  the  Project  Letter  of 
Credit  Facility  and  is  in  the  amount  of  $13,362,845.00,  and  the  three  Ministerial 
Guarantees  dated  as  of  June  30,  2009  are  comprised  of  the  following: 

(i)  A  Guarantee  by  the  Minister  to  the  Bank  in  respect  of  the  Credit 
Agreement  Term  Loan  Facility  B  in  the  amount  of  $20,000,000.00  to 
assist  the  Borrower  with  the  refinancing  of  existing  subordinated  debt 
(the  "Subordinated  Debt")  owing  to  Roynat  Capital  Inc.  ("Roynat")  and 
MG  Stratum  Fund  ill  Limited  Partnership  ("MG")  and  assigned  to  the 
Bank  (the  "Subordinated  Debt  Guarantee"),  in  accordance  with  the 
provisions  of  which  the  Bank  is  to  hold  certain  security  in  form  and 
substance  substantially  the  same  as  held  by  Roynat  and  MG  as  set  out 
in  the  Subordinated  Debt  Guarantee  (the  "Subordinated  Debt 
Security"); 

(ii)  A  Guarantee  by  the  Minister  to  the  Bank  in  respect  of  the  Credit 
Agreement  Term  Loan  Facility  C  in  the  amount  of  $20,000,000.00  (the 
"Working  Capital  Guarantee"),  in  accordance  with  the  provisions  of 
which  the  Bank  is  to  hold  certain  security  as  set  out  in  the  Working 
Capital  Guarantee  (the  "Working  Capital  Security");  and 

(iii)  A  Guarantee  by  the  Minister  to  the  Bank  in  respect  of  the  Credit 
Agreement  Term  Loan  Facility  D  in  the  amount  of  $10,000,000.00  (the 
"Capital  Expenditure  Guarantee"),  in  accordance  with  the  provisions  of 
which  the  Bank  is  to  hold  certain  security  as  set  out  in  the  Capital 
Expenditure  Guarantee  (the  "Capital  Expenditure  Security"); 

(e)  The  Bank  has  extended  additional  credit  to  the  Borrower  pursuant  to  a  First 
Amendment  to  Credit  Agreement  dated  as  of  October  31,  2009  (as  the  same  may  be 
amended,  restated,  or  replaced  from  time  to  time,  the  "First  Amendment")  (the  Credit 
Agreement  as  amended  by  the  First  Amendment  is  hereinafter  sometimes  referred  to 
as  the  "Amended  Credit  Agreement"); 

(f)  Pursuant  to  the  First  Amendment,  the  Bank  established  a  new  Term  Loan  Facility  E  in 
the  amount  of  Cdn.  $9,400,000.00  ("Facility  E"),  which  Facility  E  is  to  provide 
working  capital  to  the  Borrower  to  enable  the  Borrower  to  implement  the  draft  August 
2009  restructuring  plan  prepared  by  the  Customer  and  the  other  Companies,  as 
amended  from  time  to  time  with  the  written  consent  of  BNS  and  the  Minister  (the 
"Restructuring  Plan"),  and  which  Facility  E  is  to  be  repaid  in  full  on  or  before  1 
February  2010; 

(g)  The  Restructuring  Plan,  among  other  things,  provides  for  the  sale  by  Vanerply  of  its 
Mill  in  Sweden  (the  "Swedish  Mill"),  the  sale  by  Atcon  Group  inc.  of  all  of  its  shares  in 


3 


the  capital  stock  of  OPI  (the  "OPI  Shares")  and/or  the  sale  by  OPI  of  all  of  its  shares 
in  the  capital  stock  of  Vanerply  (the  "Vanerply  Shares")(which  Swedish  Mill,  OPI 
Shares,  and  Vanerply  Shares  are  hereinafter  sometimes  collectively  referred  to  as 
the  "Swedish  Assets"); 

(h)  The  Restructuring  Plan,  among  other  things,  provides  inter  atia  for  the  sale  and/or 
assignment  by  Atcon  Construction  Inc.  and/or  by  Brun-way  Highways  Operations  Inc 
of  its/their  interest  in  and  of  all  amounts  payable  to  it/them  pursuant  to  the  Brunway 
Highway  Maintenance  Contract; 

(i)  The  Bank,  the  Minister,  the  Companies,  and  Robert  Tozer  have  entered  into  a 
forbearance  agreement  dated  as  of  September  22,  2009  (the  "Forbearance 
Agreement"); 

(j)  The  obligations  of  the  Borrower  to  the  Bank  under  the  Amended  Credit  Agreement 
have  been  or  will  be  secured  by  security  from  the  Borrower,  together  with  guarantees 
and  grants  of  security  from  the  Companies  other  than  the  Borrower  (collectively,  the 
"Bank  Security")  on  certain  of  the  present  and  future  real  and  personal  property  of 
the  Companies  including,  without  limitation,  the  Swedish  Assets  and  Brunway 
Highway  Maintenance  Contract  to  secure  the  repayment  of  all  indebtedness  owing 
pursuant  to  the  Amended  Credit  Agreement,  which  Bank  Security  includes  the 
Subordinated  Debt  Security,  Working  Capital  Security,  and  Capital  Expenditure 
Security  (hereinafter  collectively  the  "Guarantee  Security")  which  the  Bank  is  required 
to  hold  by  the  Ministerial  Guarantees; 

(k)  The  Bank,  the  Minister,  and  certain  of  the  Companies  entered  into  a  Priorities 
Agreement  dated  as  of  the  30th  day  of  June  2009  (the  "Priorities  Agreement"); 

(I)  The  parties  have  entered  into  this  Interim  Supplemental  Priorities  Agreement  (the 
"Interim  Priorities  Agreement")  to  provide  for  an  amended  priority  of  the  Bank 
Security  over  the  Minister  Security  to  govern  the  realization  upon  certain  of  the 
Minister  Security  and  the  Bank  Security  for  the  benefit  of  both  the  Bank  and  the 
Minister;  and 

(m)  The  capitalized  terms  used  in  this  Interim  Priorities  Agreement  have  the  same 
meaning  as  in  the  Amended  Credit  Agreement,  except  to  the  extent  that  such 
capitalized  terms  are  defined  herein. 

THE  PARTIES  AGREE  as  follows: 

1.  Notwithstanding  the  provisions  of  the  Priorities  Agreement,  this  Interim  Priorities 
Agreement  shall  be  applicable  to  and  deal  with  the  priority  of  the  Minister  Security 
and  of  the  Bank  Security  in  each  case  in  respect  of  the  Swedish  Assets  and  the 
Brunway  Highway  Maintenance  Contract  and  any  proceeds  of  disposition  of  such 
assets  until  the  outstanding  loans  by  the  Bank  to  the  Borrower  pursuant  to  the 
Amended  Credit  Agreement  have  been  reduced  in  the  manner  and  sequence  set  out 
below. 
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2.  The  Minister  subordinates  and  postpones  in  every  respect  and  for  all  purposes 
whatsoever  its  interest  in  all  the  Minister  Security  in  respect  of  the  Swedish  Assets 
and  Brunway  Highway  Maintenance  Contract  to  any  and  all  Bank  Security  in  respect 
of  the  Swedish  Assets  and  Brunway  Highway  Maintenance  Contract,  to  the  extent 
necessary  to  permit  the  Bank  to  have  for  its  sole  benefit  a  prior  charge  on  the 
Swedish  Assets  and  the  Brunway  Highway  Maintenance  Contract  and  all  proceeds 
thereof  until  such  time  as  the  indebtedness  of  the  Borrower  to  the  Bank  under 
Facility  E  has  been  repaid  in  full. 

3.  Once  the  indebtedness  of  the  Borrower  to  the  Bank  under  Facility  E  has  been  repaid 
in  full  and  until  such  time  as  the  indebtedness  of  the  Borrower  to  the  Bank  under  the 
Operating  Facility  has  been  reduced  from  $28,531,394.62  to  $10,000,000.00,  the 
Minister  and  the  Bank  agree  that  the  proceeds  from  any  disposition  of  the  Swedish 
Assets  and/or  the  Brunway  Highway  Maintenance  Contract  shall  be  divided  equally 
between  the  Minister  and  the  Bank,  such  that  the  Bank  shall  receive  and  apply  50% 
of  the  net  proceeds  of  disposition  of  the  Swedish  Assets  and  Brunway  Highway 
Maintenance  Contract  for  its  benefit  against  the  Operating  Facility;  and  such  that  the 
Minister  shall  receive  and  apply  50%  of  the  net  proceeds  of  disposition  of  the 
Swedish  Assets  and  Brunway  Highway  Maintenance  Contract  firstly  against  the  Term 
Loan  Facility  B  guaranteed  by  the  Minister  and,  to  the  extent  that  the  Term  Loan 
Facility  B  is  repaid  in  full,  secondly  to  satisfy  the  obligations  under  and  in  respect  of 
the  Project  Letter  of  Credit  Facility  guaranteed  by  the  Minister,  and  thirdly  in 
accordance  with  the  terms  of  the  Priorities  Agreement. 

4.  Once  the  indebtedness  of  the  Borrower  to  the  Bank  under  the  Operating  Facility  has 
been  reduced  to  $10,000,000.00  and  the  net  proceeds  of  such  realization  have 
been  applied  in  accordance  with  the  provisions  of  Sections  2  and  3  above,  the 
respective  priority  of  the  Bank  Security  and  Minister  Security  shall  be  governed  by  the 
Priorities  Agreement. 

5.  The  parties  agree  that,  in  the  event  that  the  Swedish  Assets  and/or  Brunway  Highway 
Maintenance  Contract  or  any  portion  thereof  is  sold  on  or  before  1  February  2010, 
the  net  proceeds  of  such  sale  shall  be  paid  to  the  Bank  and  held  in  trust  by  the  Bank 
in  a  collateral  cash  account,  to  be  applied  on  1  February  2010  to  reduce  the 
indebtedness  and  liability  of  the  Borrower  to  the  Bank  and  to  the  Minister  in 
accordance  with  the  provisions  of  this  Interim  Priorities  Agreement  in  the  manner  and 
sequence  provided  in  Sections  2,  3,  and  4  above;  provided  however  that  in  the  event 
of  a  default  by  the  Companies  under  the  Forbearance  Agreement  and  a  demand  for 
payment  by  the  Bank  on  the  Borrower  prior  to  1  February  2010,  the  net  proceeds  of 
the  sale  of  the  Swedish  Assets  and/or  the  Brunway  Highway  Maintenance  Highway 
Contract  shall  be  applied  by  the  Bank  forthwith  to  repay  Facility  E  and  to  reduce  the 
Operating  Facility,  Project  Letter  of  Credit  Facility,  and  the  Term  Loan  Facility  B  in  the 
manner  and  sequence  provided  for  in  Section  2,  3,  and  4  above. 

6.  Neither  the  Bank  nor  the  Minister  will  (i)  exercise  any  rights  with  respect  to  the  Bank 
Security  or  Minister  Security,  (ii)  take  possession  of,  settle  or  dispose,  or  otherwise 
deal  with  the  Swedish  Assets  and/or  Brunway  Highway  Maintenance  Contract,  or  (iii) 
exercise  or  enforce  any  right  or  remedy  which  may  be  available  to  the  Bank  or  the 
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Minister  with  respect  to  the  Swedish  Assets  and/or  Brunway  Highway  Maintenance 
Contract,  except  in  accordance  with  the  priorities  set  out  above.  If  any  proceeds  of 
disposition  in  respect  of  the  Swedish  Assets  and/or  Brunway  Highway  Maintenance 
Contract  come  into  possession  of  either  the  Bank  or  the  Minister,  the  Bank  or 
Minister  shall  hold  the  same  in  trust  for  the  party  entitled  to  such  proceeds  of 
disposition  in  accordance  with  the  provisions  hereof  and  shall  promptly  deliver  the 
same  to  such  party.  The  Bank  and  the  Minister  expressly  agree  that  the  provisions 
hereof  shall  apply  both  prior  to  and  after  a  demand  by  the  Bank  or  the  Minister  on 
the  Borrower  and  the  other  Companies,  notwithstanding  any  other  provision  of  the 
Priorities  Agreement  including,  without  limitation,  the  provisions  thereof  providing  for 
the  assignment  of  the  Subordinated  Debt  Security  and  Capital  Expenditure  Security 
by  the  Bank  to  the  Minister. 

7.  To  the  extent  that  any  security  over  the  Swedish  Assets  or  the  Brunway  Highway 
Maintenance  Contract  is  solely  Minister  Security  or  is  the  Subordinated  Debt  Security 
or  the  Capital  Expenditure  Security,  the  parties  agree  that  such  security  shall  be  held 
in  trust  and  for  the  benefit  of  each  of  the  Minister  and  the  Bank  for  all  purposes  of 
this  Agreement  with  the  intent  that  any  proceeds  of  disposition  of  the  Swedish  Assets 
or  the  Brunway  Highway  Maintenance  Contract  so  charged  shall  be  applied  in  the 
manner  and  in  the  order  of  priority  contemplated  by  this  Agreement. 

8.  The  Companies  hereby  confirm  and  agree  with  the  Bank  and  the  Minister  that: 

(a)  so  long  as  any  of  the  indebtedness  of  the  Companies  secured  by  the  Minister 
Security  or  the  Bank  Security  remains  outstanding,  the  Companies  shall  stand 
possessed  of  their  assets  so  charged  for  the  Bank  and  the  Minister  in 
accordance  with  their  respective  interests  and  priorities  as  herein  set  out;  and 

(b)  none  of  the  provisions  of  this  Interim  Priorities  Agreement  create  any  rights  in 
favour  of  the  Companies  or  affect  the  manner  in  which  the  Bank  and  the 
Minister  or  any  receiver  and  manager  appointed  by  them  over  the  property, 
assets  and  undertaking  of  the  Companies  exercise  their  rights  under  the  Bank 
Security  and  Minister  Security. 

9.  In  all  other  respects,  the  priority  of  the  Minister  Security  and  of  the  Bank  Security 
shall  be  governed  by  and  determined  in  accordance  with  the  Priorities  Agreement. 

10.  This  Interim  Priorities  Agreement  shall  be  supplemental  to  and  read  together  with  the 
Priorities  Agreement,  which  Priorities  Agreement  except  as  amended  hereby  shall 
remain  in  full  force  and  effect. 

11.  This  Agreement  may  be  executed  in  several  counterparts,  each  of  which  when  so 
executed  shall  be  deemed  to  be  an  original  and  such  counterparts  together  shall 
constitute  one  and  the  same  instrument  and  shall  be  effective  as  of  the  formal  date 
hereof. 
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EXECUTED  effective  upon  the  day  and  year  noted  on  the  first  page  of  this  Agreement, 


THE  BANK  OF  NOVA  SCOTIA 


ENVIREM  TECHNOLOGIES  INC. 


By:  

Name: 
Title: 


By:  

Name: 
Title: 


By:  

Name: 
Title: 


TRAC  INDUSTRIES  LTD. 


By: 


Name: 
Title: 

HER  MAJESTY  THE  QUEEN  IN  RIGHT  OF  THE 
PROVINCE    OF    NEW    BRUNSWICK  as 

represented  by  the  Minster  of  Business  New  ATCON  VENEER  PRODUCTS  INC. 
Brunswick 


By:  

Name: 
Title: 


By:  

Name: 
Title: 


ATCON  HOLDINGS  INC. 


ATCON  MANAGEMENT  SERVICES  INC. 


By:  

Name: 
Titie: 


By:  

Name: 
Title: 


ATCON  GROUP  INC. 


ATCON  CIVIL  LTD. 


By:  

Name: 
Title: 


By:  

Name: 
Title: 


ATCON  PLYWOOD  INC. 


ASPEN  ENVIRONMENTAL  INC. 


By:  

Name: 
Title: 


By:  

Name: 
Title: 


ATCON  CONSTRUCTION  INC. 


ATCON  PROPERTY  HOLDINGS  INC. 


By:  

Name: 
Title: 


By:  

Name: 
Title: 


DYCON  CONSTRUCTION  LTD. 


By: 


Name: 
Title: 


ATCON  INDUSTRIAL  SERVICES  QUEBEC 
INC. 

By:  ;  

Name: 
Title: 


ATCON  LOGISTICS  INC. 


ATCON  STRUCTURES  INC. 


By:  

Name: 
Title: 


By:  

Name: 
Title: 


ATCON  INDUSTRIAL  SERVICES  INC. 


OPIAB 


By:  

Name: 
Title: 


By:  

Name: 
Title: 


ATCON  QUEBEC  INC. 


VANERPLYAB 


By:  

Name: 
Title: 


By:  

Name: 
Title: 


527 


OCTOBER  19.  2010 
2010-527 


Under  subsection  5{1)  of  the  Economic  Development  Act,  the 
Lieutenant-Governor  in  Council  gives  his  approval  for  the  Minister  of  Business 
New  Brunswick  to  enter  into  an  agreement  with  the  Government  of  the 
Northwest  Territories  and/or  Deh  Cho  Bridge  Corporation  as  appropriate, 
subject  to  the  following: 

{aj  payment  by  the  Minister  under  the  agreement  shall  not 
exceed  $13,362,845; 

(b)  the  agreement  replaces  the  current  Business  New  Brunswick 
guarantee  amount  of  $13,362,845  outstanding  on  the  Letter  of 
Credit  for  the  Deh  Cho  Bridge  project;  and 

(c)  the  agreement  shall  terminate  no  later  than  six  months  after 
the  rectification  of  Atcon  Construction  Inc.  deficiencies. 


Graydon  Nicholas 
Lieutenant-Governor 


19  October  2010. 


Blackwell  Court  Reporting 


Dates  of  Memorandums  to  Executive  Council  (MECs) 


March  18,  2008 
April  22,  2008 
March  13,  2009 
April  9,  2009 
June  2,  2009 
August  10,  2009 
August  31 ,  2009 
September  10,  2009 
October  10,  2009 


Dates  of  Meetings  of  Executive  Council  and  whether  Shawn  Graham 

present 


April  3,  2008  Present 

May  1 ,  2008  Present 

March  26,  2009  /  Present 

April  23,  2009  \/  Present 

J^ft  I  January  4,  2009  sA  Present 

August  13,  2009  v  Present 

September  2,  2009  Present 

September  1 1 ,  2009  Unknown 

November  5,  2009  Absent 


Blackwell  Court  Reporting 


ATCON  ASSISTANCE  AS  AT  NOVEMBER  22,  2010 


ARVIN  SPECIAL  MACHINERY 

Strategic  Assistance 
Total 

EASTWOOD  FURNITURE 


$347,694.87 


Blackwell  Court  Reporting 


$347,694.87 


Repayable  Loan 

Interest 
Total 


136,921.81 
88,994.23 


$225,916.04 


ATCON  PLYWOOD 


Guaranteed  Loan 
Annual  Charges 
Late  Charges 


714,043.78 
33,522.28 
4,713.95 


Repayable  Loan 

Interest 
Total 


1,286,081.74 
56,600.15 


$2,094,961.90 


ATCON  INDUSTRIAL 


Repayable  Loan 
Interest 


3,250,000.00 
156,513.56 


Strategic  Assistance 
Total 


3,060,000.00 


$6,466,513.56 


ATCON  HOLDINGS 


Defaulted  Guarantee 


20,000,000.00 


Defaulted  Guarantee 


20,000,000.00 


Defaulted  Guarantee 
Total 


10,000,000.00 


$50,000,000.00 


Fees  to  Stewart  McKelvey  $  37,313.70 

Fees  to  Advisory  Board  Members  $  57,431.07 

Fees  to  Mr.  Ron  Nugent  $  6,181.40 


100,926.17 


TOTAL 


59,236,012.54 


NWT  ASSISTANCE  AS  AT  NOVEMBER  22,  2010 

Outstanding  advance  to  NWT 


$  13,362,845.00 


GRAND  TOTAL 


$ 


72,598,857.54 


Beaulieu,  Nicole  (COI) 


it: 

To: 

Subject: 
Attachments: 


Ryan,  Patrick  (Hon./QC)  (COI) 
Tuesday,  August  24, 2010  10:17  AM 
Beaulieu,  Nicole  {COI) 
FW:  [Fwd:  Attached  Image] 
ATT00001.gif;  1050  001.pdf 


Blackwell  Court  Reporting 


I7'-.l-il-;j.  m 


From :  Mathew.M  .Harris@ca.ey.com  [mailto:  Mathew,  M .  Harris@ca  .ey.com] 
Sent:  August  24,  2010  10:03  AM 
To:  Ry^n,  Patrick  (Hon./QC)  (COI) 
Subject:  Fw:  [Fwd:  Attached  Image] 


III 


Mathew  M  Harris  |  Managing  Partner  -  Atlantic  Canada  Office 


li' 

MB  ERNST&ybUNG        Ernsl  &  Young  LLP 


Phone:  +1  902  421  6255  |  BlackBerry:  +1  902  499  0895 1  Residence:  +1  902  446  2432 
EY/Comm:  8646285  |  Mathew.M  Hairi5@ca  ev.com 
Assistant:  Tanya  Landry  |  Phone:  +1  902  421  6269 


 Forwarded  by  Mathew  M  Harris/TAS/EmstYoung/CA  on  24/08/2010  10:02  AM 

n:  Leo  Persson  <leo.persson@vanerply.se> 

'i  o:  "Mathew. M.Harris  Konkursf."  <Maihew.M.Harris@ca.ey.corn> 

Date:  19OT2010  02:16  AM 

Subject:  [Fwd:  Attached  linage] 


Send  earlier  18  Aug  2010,  7,56,42 
Leo  Persson 

 Ursprungligt  meddelande  

Amne:  Attached  Image 
Datum:  Thu,  19  Aug  2010  06:02:28  GMT 
Fran:  ekonomi  <ek.onomiskrivare@vanerplv.se> 
Till:  Leo  Persson  <leo.persson(Stvanerply.se> 


This  message  (including  any  attachments)  is  CONFIDENTIAL  and  may  be  PRIVILEGED,  if  you  are  not  an  intended 

;ipient  you  are  hereby  notified  that  any  distribution,  copying  or  use  by  you  of  this  information  is  strictly  prohibited,  if  you 
,.<ave  received  this  message  in  error  please  immediately  notify  the  sender  and  delete  alt  copies  of  this  information  from 
your  system.  //  L'information  contenue  dans  le  present  courriel  (y  compris  ies  pikes  jointes,  le  cas  echeant)  est 
CONFIDENTIELLE  et  peut  etre  PRIVILfGIEE.  Si  vous  n'etes  pas  le  destinataire  prevu,  vous  etes  par  la  presente  avise(e) 

1 


quefWe  diffusion,  copie  ou  utilisation  de  ladite  information  est  strictement  interdite.  Si  vous  avez  regu  cette 
communication  par  erreur,  veuillez  nous  en  aviser  immediatement  en  r&pondant  S  I'expediteur  et  effacer  de  votre 
ordinateur  toute  trace  de  cette  information. 

/  U.S.  tax  advice  contained  in  the  body  of  this  e-mail  was  not  inter  ded  or  written  to  be  used,  and  cannot  be  used,  by 
me  recipient  for  the  purpose  of  avoiding  penalties  that  may  be  imposed  under  United  States  federal,  state  or  local  tax  law. 
//  Tout  conseil  de  fiscalite  amerioaine  contenu,  le  cas  echeant,  dans  le  present  courriel  ne  visait  pas  a  eviter  des  penalties 
pouvant  etre  imposees  en  vertu  diilois  fiscales  federates,  etatiqtses  ou  locales  des  £tats-Unis,  n'a  pas  ete  redige  dans 
ce  but  et  ne  doit  pas  etre  utilise  a  cette  fin  par  le  destinataire. 
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[Fwd:  Vaneiply  capital  expindature] 


Amne:  [Fwd:  Vaneiply  capital  expindature] 

Fran:  Leo  Pereson  <Ieo.per$son@vanerply.se> 

Datum:  Wed,  18  Aug  2010  07:56:42  -K)200 

Till:  "Mathew.M. Harris  Konkursf."  <Mathew.M.Harris@ca.ey.corn> 

Daniel, 

More  about  point  5  (Mr  Graham) 
Leo  Persson 


Amne:  Vaneiply  capital  expindature 

Fran:  "Alan  &  Connie  Graham"  <grahamexport@gmail,com> 

Datura;  Tue,  2  Feb  201 0  16:57:47  -0400 

Till:  Leo  Persson  <leo.persson@vanerply.se>,  Robert  Tozer  <rwtozer@atcongroup.com> 
Leo 

I  had  a  conversation  with  Robbie  this  afternoon  and  as  he  is  very  involved  with  his  company 
re-structuring  in  Canada  and  is  occupied  daily  with  those  pressing  matters 
He  has  asked  me  to  work  with  you  to  start  the  process  of  getting  the  financing  in  place  on  the  terms 
you  feel  most  practical 

He  wants  to  have  you  and  Arner  start  getting  firm  prices  on  each  of  the  pieces  of  equipment  you 
need 

Also  I  suggest  we  put  together  a  specific  time  table  of  when  each  piece  is  to  be  delivered  and  the 

estimated  time  it  will  take  to  get  it  into  production 

Also  we  will  require  a  cash  flow  budget  and  projected  return  on  investment 

In  other  words  you  have  his  approval  to  start  on  arranging  financing  and  getting  firm  prices  on 

equipment 

I  suggest  you  prepare  a  board  minute  to  start  the  process 

In  the  next  week  once  we  have  all  this  info  we  will  call  a  full  board  meeting  to  approve  the 
ordering  of  equipment  and  the  financing 

In  other  words  the  project  has  Robbie'  approval  as  long  as  we  get  all  the  details  documented  and  in 
a  Board  minute 

Please  start  the  process  and  keep  me  informed  on  the  progress 

Good  Luck 

Alan 


Amne;  Re:  Board  meeting 

Fran:  "Alan  &  Connie  Graham"  <grahamexport@gmail.com> 

Datum:  Wed,  3  Feb  2010  06:53:32  -0400 

Till:  Leo  Persson  <Ieo.persson@vanerply.se> 

Kopia:  Robert  Tozer  <rwtozer@atcongroup.com>,  Arne  Carlstrom 

<arne.carlstrom@vanerply.se>,  Keijo  Wedin  <skogsotra@vanerply.se>,  Aron  HGgberg 

<aron.hogberg@vanerply.  se> 

Leo 

That  will  be  fine 

We  should  not  slow  the  process 

The  meeting  can  be  held  the  week  you  are  back  fron  vacation  Feb  23  or  24th 


[Fwd:  Vanerply  capital  expindature] 


Amer  should  proceed  now  to  get  all  pricing  and  delivery  dates 

Lets  get  all  the  info  ready  for  the  meeting  so  the  project  does  not  get  delayed  any  further 

Have  a  nice  Holiday 

Alan 


On  Wed,  Feb  3, 201 0  at  2:41  AM,  Leo  Persson  <1  eo. persson@vanerply.se>  wrote: 
Hi  all, 

First  of  all  I  will  tell  you  I  have  vacation  during  week  6  and  7.  I'm  back  in  the  office  February 
22. 

Attached  is  a  proposel  to  a  board  meeting  in  the  middle  of  March.  Robbie  and  Alan  can  agree 
about  which  day  best  for  you  for  the  meeting. 

During  the  time  from  today  to  the  day  for  board  meeting  we  shall  try  to  get  a  price  for  the 
euipment  (lay  up,  composer)  and  the  financing.  For  us  in  Sweden  we  can  whole  week  1 0  and  1 1 . 
Regards, 
Leo  Persson 


Amne:  Re:  [Fwd:  Re:  Weekly  report  week  5] 

Fran:  "Alan  &  Connie  Graham"  <grahamexport@gmail.com> 

Datum:  Tue,  9  Feb  2010  07:39:06  -0400 

Till:  Arne  Carlstr5m  <arne.carlstrom@vanerply.se> 

Kopta:  Inger  Wilsson  <inger.wilsson@vanerpIy.se>,  Robbie  Tozer  <rwto2er@atcongr0up.com>, 
Leo  Persson  <leo,persson@vanerply.se>,  Lisa  Godin  <lgodin@atcongroup.com> 

Ame 

Thanks  for  the  Information 

Lets  hope  it  stops  snowing  and  gets  a  little  warmer  so  you  will  have  more  Steam  for  the  dryer 

Have  you  started  to  get  prices  on  the  rest  of  the  planed  modernization  projects  so  we  can  discuss 

further  when  Leo  returns  from  holidays? 

Keep  us  informed  as  to  any  new  issues  as  they  may  come  up 

Regards  to  all 

Alan 

On  Tue,  Feb  9, 2010  at  3:40  AM,  Ame  Carlstrom  <ame.carlstrom(5}vanerply,se>  wrote: 
Hi  Alan. 

Offcourse  we  can  run  out  of  logs.  Sodra  is  increasing  the  price  fpr  sawlogs  with  75  Sek  /m3fast 
under  bark  from  February  1 .  This  worry  me  a  bit.  If  the  weather  should  change  dramaticly  it 
should  also  cause  us  trouble.  There  is  a  lot  of  snow  and  cold  weather  in  Sweden  this  year.  We 
need  to  build  up  the  inventory  of  logs  before  the  snow  start  melting. 
I  don't  think  it  should  be  any  problem  we  are  getting  more  and  more  logs  every  week  now,  1 
hope  we  don't  have  to  increase  the  price  anymore. 

Dry  veneer  is  a  much  bigger  problem.  The  problem  have  been  the  weather  even  here  the  boiler 
can't  supply  the  mill  with  as  much  steam  we  need.  They  have  also  have  problems  with  the  bark 
dryer  out  there.  It  have  also  freese  in  the  place  we  store  the  fuel  for  the  boiler.  Because  of  this  we 
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have  to  go  down  in  speed  on  the  dryer.  We  can  never  run  the  dryer  on  so  high  speed  that  it  could 
keep  the  presses  with  veneer.  Last  week  we  have  people  from  COE  here  looking  at  the  lathe.  So 
we  have  to  run  the  lathe  during  night  shift  and  go  down  on  the  presses.  On  Friday  we  have  the 
press  people  on  the  roof  taking  away  snow. 

I  hope  this  explain  a  little  for  you. 

Inger  Wilsson  skrev: 
Hej! 

Skickar  du  svaret  till  hela  g&nget  nedan  och  aven  till  mig. 


Inger 

 Ursprungligtmeddelandc  

Amne:    Re:  Weekly  report  week  5  . 

Datum:    Mon,  8  Feb  201 0  09:03 :44  -0400 

Fran:    Alan  &  Connie  Graham  <flrahamexport@gmail.com> 

Till:    Inger  Wilsson  <inger.wilsson@vanerplv.se> 

Kopia:  robert  tozer  <rwtozer@atconRroup.com>,  Lisa  Godin  <lgo diii^atcongroup. com> 
Hanvisartill:  <4B6FE65E.603QOO3(%vanerply.se> 


Inger 

Your  report  was  good  with  exchange  very  high  and  selling  price  in  Sweden  above  budget 
However  I  am  concerned  that  Log  inventory  is  very  low  and  you  might  run  out  of  logs  is  that 
possible? 

Also  are  you  running  short  of  dry  veneer? 

Is  the  inventory  on  dry  veneer  high  enough  to  get  a  better  production  in  the  press? 

Please  reply  when  you  have  a  chance 

Alan 

On  Mon,  Feb  8, 2010  at  6:24  AM,  Inger  Wilsson  <inger.wilsson{5),vanerply.se 
<mailto:infler.wilsson@vanerply.se>>  wrote: 

Enclose  weekly  report  week  5, 


Regards 
Inger 


Med  vanliga  halsningar 
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Arne  Carlstrom 
Produktionschef 
Vanerply  AB 

Tel:  0551-28230 
Fax:0551-22869 

Epost:  anaexarIstrom@vanerply.se 
Hemsida:  www.vanerp1y.se 


Arone:  Re:  Daily  report 

Fr&n:  "Alan  &  Connie  Graham"  <grahamexport@gmail.com> 

Datum:  Fri,  19  Feb  2010  10:51:51  -0400 

Till:  Inger  Wilsson  <inger.wiIsson@vanerply.se> 

Kopia:  robert  tozer  <rwtozer@atcongroap.com>5  "Arne  Carlstrom  (E-post)" 
<ame.carlstrorn@vanerply.se>,  "Leo  Persson  (E-post)"  <leo.persson@vanerply.se> 

Inger 

Your  sales  are  down  a  lot  this  week 
Is  there  any  reason  to  be  concerned? 
Have  a  good  weekend 
Alan 

On  Fri,  Feb  19, 2010  at  4:19  AM,  Inger  Wilsson  <inger.wilsson@vanerplv.se>  wrote: 
Enclose  daily  report  for  Thursday 

Production  dryer  336  ml 
Production  press  323  mi 
Deliveries  185  ml 


Forecast  for  whole  week 

Production  press  1  765  ml 
Deliveries  1  155  ml 

Regards 
Inger 


Amne:  Re:  Lay-up 

Fran:  "Alan  &  Connie  Graham"  <grahamexport@gmail.com> 

Datum:  Fri,  19  Feb  2010  13:02:16-0400 

Till:  Arne  CarlstrSm  <arne.carlstrom@vanerply.se> 


[Fwd:  Vanerply  capital  expindature] 


Kopia:  Robbie  Tozer  <iwtozer@atcongroup.com>,  Aron  HSgberg  <aron.hogberg@vanerply.se>, 
Keijo  Wedin  <skogsofra@vanerply.se>,  Leo  Persson  <leo,persson@vanerply.se> 

Arne 

Good  Information 

I  was  away  at  meetings  all  week 

I  will  try  and  arrange  a  conference  call  with  Robbie  for  Tuesday  the  23rd 

Have  a  good  weekend 

Alan 

On  Wed,  Feb  17, 2010  at  5:12  AM,  Arne  Carlstrom  <arne.carlstrom@vanerply. s e>  wrote: 
Sending  again  Keijo  haven't  recived  the  file. 


Med  vanliga  halsningar 

Arne  Carlstrom 

Produktionschef 

VSnerplyAB 

Tel:  0551-28230 
Fax:  0551-22869 

Epost:  ame.carlsfrorn@vanerply.se 
Hemsida:  www.vanerply.se 


Arnne:  Re:  Daily  w  08  2010.xls 

Fran:  "Alan  &  Connie  Graham"  <grahamexport@gmail.com> 
Datum:  Tue,  23  Feb  2010  07:24:10-0400 
Till:  Leo  Persson  <!eo,persson@vanerply.se> 

Leo 

Welcome  back 

I  hope  you  had  a  good  holiday 

I  am  trying  for  a  conference  call  with  Robbie  to  Sweden  for  tomorrow 

Will  advise  later 

Alan 

On  Tue,  Feb  23, 201 0  at  3:28  AM,  Leo  Persson  <leo ,persson(%vanerply ,se>  wrote: 
Daily  to  Monday  week  08 
Production  on  Sunday,  dryer  305  m3 
Production  on  Monday,  dryer  335,  press  341  m3 
Deliveries  39  m3 
Leo  Persson 


[Fwd:  Vaneiply  capital  expindature] 


Amnc:  Vanerply 

FriSn;  "Alan  &  Connie  Graham"  <grahamexport@gmail.com> 
Datum;  Thu,  25  Feb  2010  18:20:01  -0400 
Till:  Leo  Persson  <leo,persson@vanerply,se> 

Leo 

As  you  are  probably  aware  that  Atcon  group  in  Canada  has  been  put  under  Bankruptcy  Protection 
by  an  application  from  the  Bank  of  Nova  Scotia  to  the  courts  in  Canada 
This  is  just  happening  today 

For  your  information  I  had  resigned  from  the  Board  of  Vanerply  on  May  1 5th  2009 
This  was  done  by  a  letter  I  sent  Robbie  at  that  time 

I  had  agreed  to  remain  as  a  signing  officer  until  the  2008  financials  were  complete  and  sign  off  on 

any  further  documents  for  a  period  of  three  months 

But  I  did  ask  to  be  relieved  of  all  directors  duties  at  that  time 

As  you  are  aware  I  have  tried  to  get  the  new  investment  off  the  ground  and  started  only  as  an 
outside  observer  and  I  will  try  and  continue  to  convince  the  authorities  it  is  the  correct  thing  to  do 
in  investing  in  the  mill  for  the  long  range  profitability 

I  have  always  had  a  strong  interest  in  the  mill  as  it  was  in  terrible  financial  shape  when  I  became 
involved  many  year  ago 

Through  your  strong  leadership  the  mill  was  turned  around  and  now  has  a  very  profitable  future  as 
long  as  the  new  investments  are  made 

Through  your  team  leadership  you  have  been  able  to  secure  a  bright  future  for  the  150  employees 
and  the  community  of  Otterbecken 

Again  I  want  to  stress  that  the  future  is  strong  weather  the  mill  operates  under  its  present  owners  or 
new  ones 

Please  accept  my  sincere  thanks  for  a  job  well  done 
Alan 


Amne:  Re:  Vanerply 

Fran:  "Alan  &  Connie  Graham"  <grahamexport@gmail.com> 
Datum;  Fri,  26  Feb  2010  21 :06:49  -0400 
Till:  Leo  Persson  <leo,persson@vanerply.se> 

Leo 

I  am  travelling  today  but  will  get  you  the  information  on  Saturday 

Thanks  for  eveything 

Alan 

On  Fri,  Feb  26, 2010  at  7: 10  AM,  Leo  Persson  <leo,persson@vanerply.se>  wrote: 
Alan, 

Thank  you  for  your  information.  I'm  really  sad.  One  think  you  must  help  me  is  the  namne  for  the 
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receiver.  This  is  very  important  for  me  to  now. 

I  want  the  whole  namne  and  address  and  also  the  e-mail-address. 

I  a  bad  day  for  all  of  us. 

Regards 

Leo  Persson 

Alan  &  Connie  Graham  skrev: 
Leo 

As  you  are  probably  aware  that  Atcon  group  in  Canada  has  been  put  under  Bankruptcy 
Protection  by  an  application  from  the  Bank  of  Nova  Scotia  to  the  courts  in  Canada 
This  is  just  happening  today 

For  your  information  I  had  resigned  from  the  Board  of  Vanerply  on  May  1 5  th  2009 
This  was  done  by  a  letter  I  sent  Robbie  at  that  time 

I  had  agreed  to  remain  as  a  signing  officer  until  the  2008  financials  were  complete  and  sign 
off  on  any  further  documents  for  a  period  of  three  months 
But  I  did  ask  to  be  relieved  of  all  directors  duties  at  that  time 

As  you  are  aware  I  have  tried  to  get  the  new  investment  off  the  ground  and  started  only  as  an 
outside  observer  and  I  will  try  and  continue  to  convince  the  authorities  it  is  the  correct  thing 
to  do  in  investing  in  the  mill  for  the  long  range  profitability 

I  have  always  had  a  strong  interest  in  the  mill  as  it  was  in  terrible  financial  shape  when  I 
became  involved  many  year  ago 

Through  your  strong  leadership  the  mill  was  turned  around  and  now  has  a  very  profitable 
future  as  long  as  the  new  investments  are  made 

Through  your  team  leadership  you  have  been  able  to  secure  a  bright  future  for  the  1 50 
employees  and  the  community  of  Otterbecken 

Again  I  want  to  stress  that  the  future  is  strong  weather  the  mill  operates  under  its  present 
owners  or  new  ones 

Please  accept  my  sincere  thanks  for  a  job  well  done 
Alan 


Amne:  atcon 

Fran:  "Alan  &  Connie  Graham"  <grahamexport@gmail.com> 
Datum:  Sun,  28  Feb  2010  07:57:23  -0400 
Till:  Leo  Persson  <leo.persson@vanerply.se> 

Leo 

The  Bank  of  Nova  Scotia  appointed  a  receiver  Joe  Koneckney  and  their  lawyers  are  Josh  McElman 
at  the  firm  of  Cox  &  Palmer  in  Saint  John  NB 


[Fwd;  Vaneiply  capital  expindature] 


As  far  as  I  know  all  seven  companies  are  under  Bankrupcy  protection 

There  was  no  mention  of  Vaneiply  in  any  press  docuements 

As  soon  as  I  get  more  information  I  will  send  it  to  you 

Regards 

Alan 


Amne;  Re:  Information 

Fran:  "Alan  &  Connie  Graham"  <grahamexport@gmail.com> 
Datum:  Toe,  2  Mar  2010 15:40:53 -0400 
Till:  Leo  Persson  <leo.persson@vanerply.se> 

Leo 

Thanks  for  the  information 

Please  copy  me  on  the  minutes  for  my  information 

I  am  still  owed  some  old  funds  for  board  work  done  prior  to  my  resignation 

Do  you  want  me  to  send  it  to  you  for  payment? 

Keep  in  touch 

Alan 

On  Mon,  Mar  1,  2010  at  7:09  AM,  Leo  Persson  <leo.persson@vanerply,se>  wrote: 
Hi  all, 

I  will  inform  all  of  you  that  we  today,  Monday  the  1  of  March  2010,  have  had  informally  board 
meeting  in  OPI AB  and  Vanerply  AB,  due  to  the  situation  regarding  Bankrupcy  protection  in 
Atcon  Group.  If  you  would  like  to  have  the  minutes  please  call  me. 

I  have  also  today  decided  to  inform  the  employees  in  Vanerply  and  also  our  bank  and  ourer  most 
important  suppliers  and  customer's 

I  will  also  inform  Robbie  Tozer  and  Alan  Graham  that  you  are  still  board  member's  in  Vanerply 
and  OPI  as  long  as  you  are  registered  in  the  Swedish  Patent-  and  Registration  office  (PRV).  I 
have  today  check  this  we  Kent  Lindholm. 

Regards 

Leo  Persson 


Amne:  Re:  Information 

FrSn:  "Alan  &  Connie  Graham"  <grahamexport@gmaiLcom> 
Datum:  Wed,  3  Mar  2010  12:36:21  -0400 
Till:  Leo  Persson  <leo.persson@vanerply.se> 

Leo 

Since  I  gave  notice  to  Robbie  of  my  resignation  on  May  15  th  2009  can  you  also  inform  the 

Swedish  Patent  and  Registration  Office  (  PRV  )  That  I  am  officially  not  a  director 

The  main  reason  foT  this  resignation  is  there  is  a  conflict  of  my  association  with  the  Atcon  Group 

here  in  Canada  and  I  do  not  want  it  to  become  public  that  I  am  associated  with  Atcon 

Please  send  me  your  phone  number  so  we  can  talk  directly  and  be  assured  I  will  help  you  in  any 


[Fwd:  Vanerply  capital  expindature] 


way 

I  have  great  pride  in  what  Vanerply  has  accomplished  in  the  years  we  have  worked  together 

As  a  friend  I  am  available  to  talk  at  any  time 

Alan 

On  Mon,  Mar  i,  2010  at  7:09  AM,  Leo  Persson  <leo. persson@vanerply.se>  wrote: 
.  Hi  all, 

I  will  inform  all  of  you  that  we  today,  Monday  the  1  of  March  2010,  have  had  informally  board 
meeting  in  OPI AB  and  Vanerply  AB,  due  to  the  situation  regarding  Bankrupcy  protection  in 
Atcon  Group.  If  you  would  like  to  have  the  minutes  please  call  me. 

I  have  also  today  decided  to  inform  the  employees  in  Vanerply  and  also  our  bank  and  ourer  most 
important  suppliers  and  customer's 

I  will  also  inform  Robbie  Tozer  and  Alan  Graham  that  you  are  still  board  member's  in  Vanerply 
and  OPI  as  long  as  you  are  registered  in  the  Swedish  Patent-  and  Registration  office  (PRV),  1 
have  today  check  this  we  Kent  Lindholm. 

Regards 

Leo  Persson 


Amne:  Vanerply 

Frfin:  "Alan  &  Connie  Graham"  <grahamexport@gmail.com> 
Datum:  Wed,  3  Mar  2010  14:12:53  -0400 
Till:  Leo  Persson  <leo.persson@vanerply.se> 

Leo 

Are  you  in  production  this  week  ? 

Have  you  had  any  discussions  with  Robbie  or  the  receivers  this  week? 

Let  me  know  how  things  are  goinjg  in  Sweden 

Alan 


Amne:  Re:  Daily  w  09  2010.xls 

Fr&n:  "Alan  &  Connie  Graham"  <grahamexport@gmail.com> 
Datum:  Thu,  4  Mar  2010  16:3 1 :32  -0400 
Till:  Leo  Persson  <leo.persson@vanerply.se> 

Leo 

The  receivers  are  Emst  &  Young 

You  can  see  all  the  information  on  their  web  site  at 

www.ey.com\ca\atcon 


Hope  things  are  going  ok  for  you 


[Fwd:  Vanetply  capital  expindatuxe] 


Alan 

On  Thu,  Mar  4, 2010  at  4:32  AM,  Leo  Persson  <leo,persson(%vanerply,se>  wrote: 
Daily  to  Wednesday  week  09 

Production  Sunday  to  Wednesday,  dryer  1308,  press  1000  m3 
Deliveries  same  period,  689  m3 

Please  note  that  I  will  know  who  is  the  receiver  in  Atcon  Group  Inc. 
Leo  Persson 


Vanerply  capital  expindature.eml  j 
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Re:  Daily  w  09  2010.xb.eml 


!  Content-Type:  message/rfc822 
!  Content-Encoding:  7bit 


Beaulieu,  Nicole  (COl)  ^JlBZ_— — - 

p-->m:  Ryan,  Patrick  (Hon./QC)  (COl)  BlackwcH  Court  Reporting 

it:  Friday,  October  15, 2010  12:03  PM  t?-^-*  u 

o:  Beaulieu,  Nicole  (COl) 

Subject:  FW:  Atcon 

Attachments:  ATT00002..gif;  ~Ch59.pdf;  AR-M237_20101014J61637.pdf 


From:  George.C.Kinsman@ca.ey.com  [mailto:George.C.Klnsman@ca.ey.com] 
Sent:  October  15,  2010  9:52  AM 
To:  Ryan",  Patrick  (Hon./QC)  (COl) 
Cc:  Mathew.M.Harris@ca.ey.com 
Subject:  Atcon 


Justice  Ryan, 

Further  to  our  discussion  of  yesterday  and  your  list  of  questions  attached  below.  Please  note  the  additional  comments 
identified  in  BOLDED  CAPS  BELOW.  Please  be  advised  that  we  have  received  no  additional  information  from  Sweden 
beyond  what  was  previously  provided: 

'■■■^jj$&&*m-      ~""  George  C  Kinsman  |  Executive  Director 

1 1 1 '  """  Ernst  &  Young  Inc. 

M  Ernst &YOUNG        1959  Upper  Water  Street.  Suite  1301,  Halifax,  Nova  Scotia  B3J  3N2  .  Canada 

Direct:  902  -421-6282  ]  Fax:  902  420-0503 )  qeorqe.c.  kinsman@ca.ev.com 
EY/Comm:  2554368 
Website:  www.ev.com 

Thank  you  for  considering  the  environmental  impact  of  printing  emails. 


From;  Malhew  M  Harri5n"AS/ErnstYoung/CA 

To:  George  C  Kinsman/TAS/ErnstYoung/CA@EY-Canada 

Date:  13/10/2010  05:25  PM 

Subject:  Fw:  Ernst  &  Young 


Mathew  Harris 

Managing  Partner  -  Atlantic  Office 


From:  "Ryan,  Patrick  (Hoa/QC)  (COl)"  [Patrick.Ryan@gnb.ca] 
Sent:  13/10/2010  11:20  AM  2  W3 
To:  Mathew  Harris 
Subject:  RE:  Ernst  &  Young 


.vlr.  Harris:  On  August  1 2th,  you  replied  to  my  questions  of  July  23.1  would  appreciate  an  update  to  questions  1 ,  3 , 4,  5, 6,  8,  9,  1 1  and 
}2. 1  am  particularly  busy  with  the  installation  of  N.B.'s  20  new  MLAs  this  week  but  next  week,  if  you  are  available,  I  would  like  to 
meet  with  you  in  Halifax.  PAAR 

l 


..st  &  Young  Q  &  A 
E&Y  Preliminary  Response 
July  23, 2010 

Note  that  much  of  this  information  will  have  to  come  from  management  of  VanerpIy/OPl  and  Atcon  Group.  We  have  written  to  the 
relevant  officers  of  these  entities  to  request  that  they  provide  answers  and  will  forward  when  received 
Questions  for  Mr.  Mat  Harris 

1.  Are  there  any  payments  in  large  sums  by  any  Atcon  related  companies  in  cash?  Any  large  sums  paid  that  can't  be  accounted 
for  legitimately?  Or  smaller  sums  paid  regularly  that  can't  be  accounted  for  legitimately? 

We  have  not  Identified  any  large  cash  payments.  Enquiry  of  management  has  been  made  to  confirm.  NO  SUCH  PAYMENTS  HAVE 
BEEN  IDENTIFIED 

2.  What  about  Vanerply?  OPI? 
Enquiry  to  CEO  of  Vanerply  initiated. 

3.  How  far  back  can  you  trace  the  payments  to  Alan  Graham,  Graham  Consultants  or  any  variation  indicating  payments  to  any 
Graham  interests? 

We  are  in  the  process  of  initiating  a  search  of  the  electronic  vendor  files  of  Atcon  to  identify  payments  to  Mr.  Graham.  A  request 
has  also  been  made  of  Vanerply.  ATTACHED  IS  A  LISTING  OF  PAYMENTS  MADE  TO  MR.  GRAHAM  FROM  THE  ATCON  COMPANIES 
DATING  BACK  TO  4  JANUARY  2005.  THE  LAST  PAYMENT  WAS  ISSUED  TO  MR.  GRAHAM  ON  22  DECEMBER  2009.  COPIES  OF  MR. 
GRAHAM'S  LAST  6  INVOICES  ARE  ATTACHED 

4.  How  do  Alan  Graham's  invoices  describe  what  they  are  for— director's  fees,  consultant's  fees,  other? 

As  you  are  aware,  the  December  31, 2009  Invoice  to  Atcon  management  refers  to  fees  as  an  advisor  to  the  Board  of  Vanerply  as  well 
as  to  "remain  as  a  signing  officer  for  Board  documents".  We  have  asked  the  CEO  of  Vanerply  to  provide  previous  invoices  in  the 
Company's  possession  and  have  asked  Atcon  personnel  to  provide  any  such  invoices  which  were  directed  to  Atcon.  SEE  BELOW 

5.  How  were  expenses  and  disbursements  Invoiced  and  who  paid  them? 
Enquiry  has  been  initiated.  SEE  ATTACHED 

When  did  Alan  Graham  commence  his  relationship  with  Atcon?  Did  this  change  to  Vanerply  and/or  OPI?  {SEE  ATTACHED) 
>  Enquiry  has  been  initiated. 

;  6.     Are  there  any  contracts  of  engagement  for  services? 

Enquiry  has  been  initiated.  WE  HAVE  NOT  BEEN  ABLE  TO  LOCATE  A  SPECIFIC  CONTRACT  BETWEEN  MR.  GRAHAM  AND  ATCON 

9.  Are  there  any  consultant's  reports  by  Alan  Graham? 
Enquiry  has  been  initiated.  NO  REPORTS  HAVE  BEEN  IDENTIFIED 

10.  Who  are  the  principals  In  MG  Stratum  III  and  the  McKenna  Gale  companies?  Incorporated  federally,  provincially? 

To  the  best  of  our  knowledge  these  Companies  are  not  related  to  Atcon  or  its  management.  We  are  not  aware  of  the  principals  of 
the  Companies.  INFORMATION  PREVIOUSLY  PROVIDED 

11.  Envirem  sold? 
Yes 

12.  Status  of  Vanerply  and  OPI  with  respect  to  sale? 

The  Receiver  continues  to  negotiate  a  possible  sale  with  two  prospective  purchasers 

13.  What's  the  status  of  the  bankruptcy  today? 

The  Bankruptcy  estate  has  no  assets  and  there  is  no  prospect  for  recovery  by  unsecured  creditors. 


George  C  Kinsman  |  Executive  Director 
Ernst  &  Young  Inc. 

1959  Upper  Weter  Street,  Suite  1301,  Halifax,  Nova  Scotia  B3J3N2 ,  Canada 
Direct:  902  421-6282  ]  Fax:  902  420-0503  |  george.c.kl  nsmantaca.ev.com 
EY/Comm:  2554368 
Website:  www.ev.com 

Thank  you  for  considering  the  environmental  impact  of  printing  emails. 
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This  message  (including  any  attachments)  is  CONFIDENTIAL  and  may  be  PRIVILEGED.  If  you  are  not  an  intended 
recipient  you  are  hereby  notified  that  any  distribution,  copying  or  use  by  you  of  this  information  is  strictly  prohibited,  If  you 

e  received  this  message  in  error  please  immediately  notify  the  sender  and  delete  all  copies  of  this  information  from 
/our  system.  //  L'information  contenue  dans  le  present  courriel  (y  compris  les  pieces  jointes,  le  cas  echeant)  est 
CONFIDENTIELLE  et  peut  etre  PRIVILEGIEE.  Si  vous  n'etes  pas  le  destinataire  prevu,  vous  etes  par  la  presente  avise{e) 
que  toute  diffusion,  copie  on  utilisation  de  ladite  information  est  strictement  interdite.  Si  vous  avez  recu  cette 
communication  par  erreur,  veuillez  nous  en  aviser  immediatement  en  repondant  &  I'expediteur  et  effacer  de  votre 
ordinateur  toute  trace  de  cette  information. 

Any  U.S.  tax  advice  contained  in  the  body  of  this  e-mail  was  not  intended  or  written  to  be  used,  and  cannot  be  used,  by 
the  recipient  for  the  purpose  of  avoiding  penalties  that  may  be  imposed  under  United  States  federal,  state  or  local  tax  law. 
//Tout  conseil  de  fiscalite  americaine  contenu,  le  cas  echeant,  dans  le  present  courriel  ne  visait  pas  a  eviter  des  penalites 
pouvant  etre  imposees  en  vertu  des  lois  fiscales  federates,  etatiques  ou  locales  des  Etats-Unis,  n'a  pas  ete  redige  dans 
ce  but  et  ne  doit  pas  etre  utilise  a  cette  fin  par  le  destinataire. 
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Run  Date:  October  14,  2010 


Reconciled  Cheques  from  01-Jan-2005  3:46  pm  to   14-Oct-2010  3:46  pm 
for  Supplier  Name  *graham* 

Chg  #   Status    ChQ  Date  vtvo   Vend  ID      Supplier  Amount  Statement  Date 

Atcon  Construction  inc 


10004 

10 

1035230 

R 

19-Aug-08 

12 

GAS001 

Graham  &  Associates 

$935.64 

28-Aug-08 

Atcon  Construction  Inc 

CQtS  fid 

Atcon  Plywood  Inc. 

10000 

40 

1567 

R 

4-Jan-05 

12 

GAS001 

Graham  &  Associates 

$1,392.65 

10-Jan-05 

10000 

40 

1843 

R 

25-Jan-05 

12 

GAS001 

Graham  &  Associates 

$1,415.08 

7-Feb-05 

10001 

40 

2305 

R 

25-Feb-05 

12 

GAS001 

Graham  &  Associates 

$2,577.01 

28-Mar-05 

10001 

40 

2758 

R 

25-Apr-05 

12 

GAS001 

Graham  &  Associates 

$2,837.62 

9-May-05 

10001 

40 

3050 

R 

7-Jun-05 

12 

GAS001 

Graham  &  Associates 

$949.90 

25-Jun-05 

10001 

40 

3279 

R 

12-Jul-05 

12 

GAS001 

Graham  &  Associates 

$2,452.95 

30-Jul-05 

10001 

40 

3371 

R 

28-Jul-05 

12 

GAS001 

Graham  &  Associates 

$852  73 

1 3-Aua-05 

10001 

40 

3665 

R 

26-Sep-05 

12 

GAS001 

Graham  &  Associates 

$687.12 

8-Oct-05 

10001 

40 

3784 

R 

20-Oct-05 

12 

GAS001 

Graham  &  Associates 

$1,032.12 

7-Nov-05 

10001 

40 

4010063 

R 

22-Dec-05 

12 

GAS001 

Graham  &  Associates 

$1,025.23 

16-Jan-06 

10001 

40 

4010138 

R 

12-Jan-06 

OnOUU  1 

vpiy riairi  &  Associates 

\art  r\c 

'  11 

40 

4010375 

R 

8-Feb-06 

12 

GAS  001 

Graham  &  Associates 

$1,097.10 

1 3-Feb-0o 

-01 

40 

4010489 

R 

23-Feb-06 

12 

GAS001 

Graham  &  Associates 

$3  022  80 

13-Mar-06 

Atcon  Plywood  Inc. 

$20,302.93 

Atcon  Ind.  ServiceS'Fab 

10004 

60 

6085476 

R 

24-Nov-OS 

12 

GAS001 

Graham  &  Associates 

$0.00 

1-Dec-08 

10004 

60 

9024593 

R 

24-NQV-08 

12 

GAS001 

Graham  &  Associates 

$1,297.24 

1-Dec-08 

10004 

60 

9024593 

R 

24-Nov-08 

12 

GAS001 

Graham  &  Associates 

($1,297.24) 

1-Dec-OS 

Atcon  Ind.  Services-Fab 

fin 
$0,00 

Atcon  Management 

Service 

10004 

90 

4052908 

R 

22-Jan-07 

12 

GAS001 

Graham  &  Associates 

$0.00 

29-Jan-07 

10004 

90 

4052908 

R 

22-Jan-07 

12 

GAS001 

Graham  &  Associates 

$0.00 

29-Jan-07 

10000 

90 

9010212 

R 

23-Mar-06 

12 

GAS001 

Graham  &  Associates 

$960.25 

31-Mar-06 

10000 

90 

9010390 

R 

4-May-06 

12 

GAS001 

Graham  &  Associates 

$1,116.42 

29-May-06 

10000 

90 

9010462 

R 

24-May-06 

12 

GAS001 

Graham  &  Associates 

$920.00 

5-Jun-06 

10004 

90 

9021062 

R 

13-Jun-06 

12 

GAS001 

Graham  &  Associates 

$1,456.47 

23-Jun-06 

10004 

90 

9021187 

R 

12-Jul-06 

12 

GAS001 

Graham  &  Associates 

$4,312.50 

19-Jul-06 

1  -4 

90 

9021202 

R 

19-Jut-06 

12 

GAS001 

Graham  &  Associates 

$1,104.00 

25-Jul-06 

„j4 

90 

9021300 

R 

22-Aug-06 

12 

GAS001 

Graham  &  Associates 

$1,025.43 

5-Sep-06 

R:\Cheques  Reoonciled.rpt 
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Run  Date:  October  14,  2010 


Reconciled  Cheques  from  01-Jan-2005  3:46  pm  to  14-Oct-2010  3:46  Pm 
for  Supplier  Name  "graham* 


Cha#   Status    Chg  Date      vtvp    Vend  ID 


10Q04 

90 

nnn  a\  a 

9021374 

K 

oft  c««  ric 

20-oep-oo 

12 

10004 

90 

9021428 

R 

10-OCt-06 

12 

GA50D1 

10004 

90 

9021449 

R 

r  f -UCt-Do 

12 

GAS001 

i  UUU4 

9021533 

a 
K 

A  n  Mf\w  Oft 

1UUU4 

9021651 

rt 

a  Fin—  nc 

AOrtfll 

A  rtnn/ 
1UULW 

yo 

9021733 

jts-jarvu/ 

u 

a  q  An  1 

IjAoUUI 

IUUU** 

on 

9021 744 

99   Ian  07 

1UUU4 

9021774 

a 

r\ 

n  in—  at 

Iji 

90 

nnn  J  n  ^  t 

9021854 

rj 

K 

12 

TUUU4 

cm 

yy 

9021996 

K 

sil -lV13r-U  1 

1 0 

inoo^i 

yo 

9O22O0U 

□ 
K 

OA  Anf  07 

Hz 

1UUU4 

90 

9022185 

R 

ou-May-07 

12 

a  O  f\r\A 

GAS001 

10004 

90 

9022226 

R 

13-Jun-07 

12 

GAS001 

10004 

90 

9022299 

R 

12-JU1-07 

12 

A  #%nn  j 

GAS001 

10004 

90 

9022410 

R 

29-Aug-07 

12 

GAS001 

10004 

90 

9022507 

R 

24-Sep-07 

12 

GAS001 

1UU04 

90 

9022582 

R 

GAOUOI 

10004 

90 

9022634 

R 

19-NOV-07 

12 

GAS001 

100U4 

nn 

90 

9022717 

R 

1 7-U6C-07 

12 

I- V  ji  Ann  J 

GAS001 

10004 

tan 
9U 

9022759 

R 

O      Inn  rtD 

12 

CsAbDOl 

'4 

Of\ 

90 

n  n  n  n  n 

9022770 

K 

A  a.    1  r^n  no 

1  i-jan-08 

12 

z-*  /» 0  f\r\A 
GAoOOl 

yu 

9022681 

K 

A  A  ITaK  no 

14-reD-OO 

\Z 

oAoUUl 

10004 

on 
9U 

nrt  nr*n\.ff 

9022895 

r\ 

A  Q  Cnt^  no 

i  y-reD-ots 

A  1 
1Z 

0  a  onn  h 
GAoOOl 

10004 

90 

9022916 

R 

1  ijinp  no 

12 

GA0001 

10004 

nn 

90 

A  Ann  ^  n\.*r 

9023107 

R 

7-wiay-os 

12 

GAS  001 

1U0U4 

fin 

yu 

9023114 

R 

o-May-Uo 

12 

GAbUUI 

1UUU4 

9023129 

p 

1UUU4 

yo 

9023180 

0 

m  inn  no 

A  O 
12 

10004 

fin 
90 

nnnnn  n/\ 

9023280 

R 

/in  nn 

12 

GAS001 

10004 

90 

9023391 

R 

11-Sep'08 

12 

GAS001 

10004 

90 

9023459 

R 

14-Oct-08 

12 

GAS001 

10004 

90 

90234SO 

R 

14-OCt-08 

12 

GAS001 

10004 

90 

9024594 

R 

24-Nov-Oo 

12 

GAS001 

10004 

90 

9024649 

R 

17-Dec-08 

12 

GAS001 

10004 

90 

9024702 

R 

13-Jan-09 

12 

GAS001 

10004 

90 

9024767 

R 

3-Feb-09 

12 

GAS001 

10004 

90 

9026799 

R 

18-Feb-09 

12 

GAS001 

10004 

90 

9026859 

R 

18-Mar-09 

12 

GAS001 

1O004 

90 

902691 1 

R 

13-Apr-09 

12 

GAS001 

10004 

90 

9027012 

R 

^^Jun-09 

12 

GAS001 

10004 

90 

9027200 

R 

5-Oct-09 

12 

GAS001 

10004 

90 

9027328 

R 

22-Dec-09 

12 

GAS001 

A*">n  Management  Service 


SuDDller 

Amount 

Statement  Date 

Graham  &  Associate*; 

S1  025  43 

25-Serj-06 

wldilClill  ut  riB^Uul  CI  IB  9 

«i  n9K  i-3 

Graham  &  A44nr:Entfl4 

£1  663  26 

23-Nov-OS 

f3r_ham  A  A^nriatp^ 

Grnhsm  &  AfisocintAQ 

\»#  J  CI  J  ICII  I  r           rlv0Vvl  Q  LwO 

S5  563  77 

1-Feb-07 

Graham  &  Associates 

$0.00 

29-Jan-07 

V  HI  1   \f  4 

Graham  &  AR^oniatftt 

$0  00 

29-Jan-07 

Graham  A  Associateo. 

HP  1  ,  /  Uv.tO 

Graham  &  Associated 

$2  945  76 

20-Aor-07 

Graham  &  Associated 

S5  542  68 

S-Mav-07 

W  IVICI J    V  f 

Graham  A  Associate'? 

wicii  mill  w  nvavvici  ^vv 

U  Jul  1  \J  1 

f^raharn  A  Ac=c:rvr*iatac 

9^-  Iun-n7 

iT^rsKsm  ft.  &ce r\^*iQ4n^ 
Oldlidlll  Ot  /AbSUH/L^XQS 

00  h  il  0.7 

Qraham  A  AcenriafdA 
wldlldlll  Ot  nosULrlalcS 

41  71ft  ill 

17  Pon  07 

f^mhsim  A  Accririafac 

%p  1  ,ODO.«£D 

1  ,Ort^ri7 

Graham  A  Acsor-ialAc 

1  ^-Wou-rj7 

Gmhfim  A  A^cn^ialAc 

01  ^  fti 

1  ^-npr-f)7 
j  J  ucb  u  r 

Grshsm  A  A^<snriatAe 
\  Qiioiit  ut  nosuuid  Leo 

*1  CRA  AH 
•Jt  I  (ODH.nU 

71,n^r-D7 
J  rUClf'U/ 

RrflliflrTi  A  Accr*irs!at,sc 

i***Otl||*iJO 

Graham  A  Associate* 

•ft4  97*1  Of* 

i  3  rciruo 

Graham  &  Associated 

%p  1  ^tViW 

90-Mar-nfl 

Graham  A  Assofiatec 

\J  1  CI  1  lul  J 1  La  I  JUvlQ 

iy-tvicii  -yo 

uiuJ  iai  1 1  w  r\33uLia Leo 

Graham  A  A^qnriat^c 

£w"tvi  ay  yo 

Graham  A  AQ^nriateu 

a,  li  in-OR 

Graham  A  Associated 

S9R2  7R 

Graham  &  Associates 

£2  018  18 

26-Jun-08 

Graham  A  Associated 

\3l  SI  Iwl  1  \  W  nOOUuld|C!> 

1  R-Al  rfl-flfl 

1 0  nuy  yu 

Graham  A  AQunr^iafac 

19R  07 

f^rfihfim  A  Accnriatae 
vpiciiiciiii  ot #Asauuici[e5 

41  Avl 
3>  I  isJHi.HH- 

97  rw  OA 

faranam  Jr.  AcenftintAt- 

OFdi  Idlll  0(  r\o&uClaI93 

rtas*  op. 

oioncirn  «  Mssociaiss 

o-l  MAf  OQ 

oranam  &  Associates 

$1,297.24 

14-Aug-09 

Graham  &  Associates 

$4,237.50 

9-Feb-09 

Graham  &  Associates 

$1,297.24 

*28-Aug-09 

Graham  &  Associates 

$1,297.24 

16-Nov-09 

Graham  &  Associates 

$4,237.50 

8-Jun-09 

Graham  &  Associates 

$2,289.38 

28-Aug-09 

Graham  &  Associates 

$1,105.06 

18-Nov-09 

Graham  &  Associates 

$4,410.39 

4-Jan-10 

$116,281.48 


R:\Cheques  Recorciled.rpt 


Graham  &  Associates  JUL  0  6  2009 

26  Centennial  Avenue  West 
Rexton,  New  Brunswick 
Canada  E4W  1X8 
Ph;  506.523.6627  Fax:  506.523.6834 


June  30th,  2009 
Invoice  #:  090603 


Atcon  Management 
626  Newcastle  Blvd. 
Miramichi,  New  Brunswick 
El  V  2L3 

Att:  Mark  Ledwell 


Director's  fees  for  the  months  of  April,  up  to  May  15th,  2009 
including  director's  issues  and  related  work  with  R,  Tozer,  G 
Engstrom  and  on  various  Vanerply  projects  and  production 
problems. 

Attend  to  signing  various  documents  and  directors  meetings  as 
required  to  finalize  2008/2009  yearend. 
As  per  Swedish  tax  laws,  these  fees  are  to  be  billed  to  the 
parent  company  and  in  turn  Atcon  will  bill  Vanerply. 

Two  trips  to  Miramichi  340kms  @  .45  153.00 
Director's  fees:  $3750.00 
HST13%  —  507-39 


c^,n<.ooo  $4410.39 
HST#  11967-0362  ■     ^  ^  fo3,00 


Graham  &  Associates 
26  Centennial  Avenue  West 
Rexton,  New  Brunswick 
Canada  E4W  1X8 
Ph:  506.523.6627  Fax:  506.523.6834 


Atcon  Group 

626  Newcastle  Blvd. 

Miranikhi,  New  Brunswick 

E1V2L3 

Att:  Gordie  Burns 

To  accommodate,  supply  fishing  equipment  and  guide  Nathan 
and  Tim  Monk  at  Sq.  Forks  Fishing  Club  August  14th,  15th  and 


Lobster  40.00 

Salmon  flies,  Trout  Brook  Fly  Shop  112.68 

Mr.  Underhill  for  guiding  August  16th  100.00 

Gas  for  Mr.  Underhill  40.00 

Tips  at  Lodge  75.00 

Two  days  at  250.00  500.00 
Travel  Rexton  to  camp  &  return 

245kms(a),45                           /~\  110.25 


August  31st,  2009 
Invoice*/:  090802 


13%  HST 


HP* — 


977.93 
127,13 


Total 


$1105.06 


Graham  &  Associates 
26  Centennial  Avenue  West 
Rexton,  New  Brunswick 
Canada  E4W  1X8 
Ph:  506.523.6627  Fax:  506.523.6834 

June  1st,  2009 
Invoice  #:  090505 


Atcon  Group 
626  Newcastle  Blvd. 
Miramichi,  New  Brunswick 
E1V2L3 


Q3AI30Hd 


Att:  Robbie  Tozer 


Discussions  with  Robbie,  Gordie,  Katrina,  Bob  and  Dorothy  on 
various  issues  and  opportunities  for  the  months  of  April  and 
May  including  issues  relating  to  Vanerply. 


Retainer  for  April,  4  wks  (all  companies)  @  200.00/wk  800,00 

Retainer  for  May,  4  wks  (all  companies)  @  200.00/wk  800.00 

One  day  @  250.00  250.00 

Mileage  340kms  @  .40  136.00 

Phone  calls  and  faxes  40.00 


?o-76ooo  $2026.00 
HST  263.38 


Total  Invoice 
HST#  11967-0362 


$2289.38 


1 


GRAHAM  &  ASSOCIATES 
26  Centennial  Ave.  West 
Rexton,  N.B. 
Canada  E4W 1X8 
Ph:  506-523-6627  Fax:  506-523-6834 
E-Mail:  grahamexport@gmail.com 


March  31st,  2009 
Invoice#  090302 

Atcon  Management 
626  Newcastle  Blvd. 
Miramichi,  NB 
E1V2L3 


Att:  Mark  Le dwell 


Director's  fees  for  the  months  of  January,  February  and  March  2009  including  director's 
issues  and  related  work  with  R.  Tozer,  G.  Engstrom  and  on  various  Vanerply  projects 
and  production  problems. 

Attend  to  signing  various  documents,  and  directors  meetings  as  required. 

As  per  Swedish  tax  laws,  these  fees  are  to  be  billed  to  the  Canadian  parent  company 
and  in  turn  Atcon  will  bill  Vanerply. 


Director's  fees  (  3-Months ) 

HST  13% 


Total  invoice 


HST# 


11967-0362 


$3750.00 
487.50 

$4237.50 


Graham  &  Associates 
26  Centennial  Avenue  West 
Rexton,  New  Brunswick 
Canada  E4W  1X8 
Ph:  506.523.6627  Fax:  506.523.6834 


February  28th,  2009 
Invoiced  090202 


Atcon  Group 

626  Newcastle  Blvd. 

Miramichi,  New  Brunswick 

E1V2L3 

Att:  Robbie  Tozer 

Discussions  with  Robbie,  Gordie,  Katrina,  JD  and  Dorothy  on 
various  issues  and  opportunities  for  the  month  of  February 
including  issues  relating  to  VanerpLy. 

Retainer  4  weeks  (all  companies)  ®  200.00/wk  800.00 
One  day  @  250.00  250.00 
Mileage  170kms  @  .40  68.00 
Phone  calls  and  faxes  30,00 


13%  HST 


$1148.00 
149.24 


Total  Invoice 


$1297.24 


HST#  11967-0362 


Graham  &  Associates 
26  Centennial  Avenue  West 
Rexton,  New  Brunswick 
Canada  E4W  1X8 
Ph:  506.523.6627  Fax:  506.523.6834 


January  31st,  2009 
Invoice  #:  090102 


Atcon  Group  /t?**^--* 
626  Newcastle  Blvd. 
Miramichi,  New  Brunswick 
E1V2L3 

Att:  Robbie  Tozer 

Discussions  with  Robbie,  Gordie,  Katrina,  JD  and  Dorothy  on 
various  issues  and  opportunities  for  the  month  of  January, 
including  issues  relating  to  Vanerply. 

Retainer  4  weeks  (all  companies)  @  200.00/wk  800.00 
One  day  @  250.00  250.00 
Mileage  170kms  ®  .40  68.00 
Phone  calls  and  faxes  30.00 


13%  HST 


$1148.00 
so*  149.24 


Total  Invoice 


HST#  11967-0362 


1  :  GRAHAM  &  ASSOCIATES 


FAX  NO.    :  15065236834 


May.   24  2011  10:57AM  P4 


1*1 


Government  Gouvernement 
of  Canada      du  Canada 


Ethical  Guidelines 
for  Public  Office  Holders 
asd 

Guidelines  for  the  Political  Activists  of 
Public  Office  Holders 


Lignes  directrices  en  nuti&re  d'ftfeiquc  ft 
intention  dea  tttulaire*  de  chugs  pvbllque 
et 

t4gnes  directrices  regbaant  let  activity 
pctttiquttdM  tittfUlres  dt  charge  pnbUque 


CERTIFICATION  DOCUMENT 


DOCUMENT  D'ATTESTATION 


I,  the  undersigned,  certify  ifcal  I  shall 
observe  die  Btkkal  Guidelines  for  Puttie 
Office  Boldtrt  and  the  Guiddints  for  ikt 
Poised  Activities  of  Pum  Office 
Holders  as  a  condition  of  my  holding  office 
in  the  Government  of  Casada. 


Je,  Museig&eXft).  attest  e  que  je  m' engage i 
observer  los  I4fw*r  tEredri&oa  en  wuulire 
tr&biqw  d  Itntrntion  des  tHukirtJ  <U 
shcrgepubUqu*  et  let  Lignes  dirtctricts 
r&ssara  Us  acttoHitpoUtiquK  da  tttutairu 
ds  ehcrgepubliqiu  oonsne, condition 
d'axercke  de  men  mudat  au  seln  da 
Gouvanemeat  du  Canada. 


Y/A-M/M-D/J 


??7 


tot  more  {MfwmeHoH,  you  may  ttoioct  tkt  Seithf 
'fenotuul  et*dtytci&!  Projieti  S*enia.Hai.  Privy 


yiuiilta  viuj  cuttttt4f  m  mtitartat  Ptrtontxl 
nipOlturttdci'PnJitt  JpddtWe,  tyumni  du  Csucff 
priti  ««  (Sli)  P39.SS3Q  pew  lent  Mmpliment 


RECEIVED  05-24-' 11  10:09     FEOH-  15065236834 


TO-      Whitehead  Bird&Miles  P004/004 


Graham  &  Associates 
26  Centennial  Avenue  West 
Rexton,  New  Brunswick 


Canada  E4W 1X8 
Ph:  506.523.6627  Fax:  506.523.6834 


Atcon  Management 
626  Newcastle  Blvd. 
Miramichi,  New  Brunswick 
E1V2L3 

Att:  Robbie  Tozer 


To  remain  as  an  advisor  to  the  Board  of  Vanerply  AB  and  to 
provide  advice  on  daily  operations  and  review  of  ongoing 
activities. 

To  also  remain  as  a  signing  officer  for  Board  documents. 

Quarter  year  fee,  July  1st  2009-  September  30tt  2009 

Director's  fees:  (3-months)  $3750.00 
HST13%  48730 


December  31",  2009  — 
Invoice  #:  091201 


$423730 


HST#  11967-0362 


Blackwell  Court  Reporting 


Graham  &  Associates 
26  Centennial  Avenue  West 
Rexton,  New  Brunswick 
Canada  £4  W 1X8 
Ph:  506.523.6627  Fax:  506.523.6834 

J*«<  o  >  December  31*,  2009  — 

'  %  Invoiced  091202 


Atcon  Management 
626  Newcastle  Blvd. 
Miramichi,  New  Brunswick 
E1V2L3 

Att:  Robbie  Tozer 

To  remain  as  an  advisor  to  the  Board  of  Vanerply  AB  and  to 
provide  advice  on  daily  operations  and  review  of  ongoing 
activities. 

To  also  remain  as  a  signing  officer  for  Board  documents. 
Quarter  year  fee,  October  1"  2009  -  December  31*  2009 


Director's  fees:  (3-months)  $3750.00 
HST 13%  487.50 


$4237,50 

HST#  11967-0362 


Blackwell  Court  Reporting 


IN  THE  MATTER  OF  THE  MEMBERS'    CONFLICT  OF  INTEREST  ACT, 
S.N.B.    1999,    c.  -7.01 

AND  IN  THE  MATTER  OF  THE  INQUIRIES  ACT,  R. S.N.B.  1973,  C- 
I-II,  S.4 

AND   IN  THE  MATTER  OF  AN  INVESTIGATION  AND   INQUIRY  of  an 
alleged  breach  of  Section  4  of  the  Members'  Conflict  of 
Interest  Act  by  Shawn  Graham,   a  member  of  the  Executive 
Council  in  participating  in  Cabinet  approvals  of 
guarantees  to  a  Canadian  financial  institution  in  favour 
of  Atcon  Holdings  Inc.  while  his  father,  Alan  Graham,  was 
a  paid  director  and  consultant  to  the  Acton  group  of 
companies  or  a  subsidiary  thereof. 
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1  leadership  of  the  Liberal  Party,  which  I  was  able 

2  to  attain.  In  2003  I  came  within  18  votes  of,  of 
3.  defeating  the  one-term  government,  but  it  gave  me 

4  an    opportunity    in   that    election   to   mature  our 

5  team  and  mature  to  the   2006  date  when  I  became 

6  Premier  of  the  Province  of  New  Brunswick  in  that 

7  subsequent  election. 

8  Q.  Now,  I  want  to  take  you,  first  of  all,  to  discuss 
9-  a   bit   about   Robbie   Tozer.      How   long   have  you 

10  known  Mr.   Tozer  and  in  what  capacity? 

11  ■   A.     Robbie  Tozer,   I  became  acquainted  with. . .  My 

12  brother,     Andrew    Graham,     had    worked    for  the 

13  company    for    a    number    of    years    in    the  road 

14  building,    construction    side.      I    first   came  to 

15  know  Mr.   Tozer  in  the  early  2000s,   around  2000, 

16  2001,    I   think,    when  my  brother  began  work  with 

17  him  at  around  that  time. 

18  Q.  Okay.     And  what  about  your  father,   did  he  have  a 

19  relationship  with  Mr.  Tozer? 

20  A.        He    worked    for    Mr.     Tozer,     following  his 

21  retirement    in    1998    from   public    office,    for  a 

22  number  of  years  working   in  the  plywood  mill  in 

23  Sweden  because  I  recall  that  he  would  be  out  of 

24  the   country   on   numerous   occasions   when   he  was 
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1  travelling  abroad. 

2  Q.  Okay,    well,    I'll   go   into   that   in   a   little  bit 

3  more  detail  later.     But  what  group  of  companies 

4  did  Mr.   Tozer  own,   to  your  knowledge? 

5  A.       The    information    that    I    was    aware    of  was 

6  around  the  road  building  side  with  the  work  that 

7  my   brother   did   with   him   in    the    road  building 

8  s  i  de  . 

9  Q.  And  what  was  the  name  of  that  company? 

10  A.     The  Atcon  Group  of  Companies. 

11  Q.  *   You      say      he      was      primarily      involved  in 

12  construction.     What,  what  kind  of  construction? 

13  Road? 

14  A.     When  my  brother  first  started  working  for  Mr. 

15  Tozer,  I  was  aware  of,  you  know,  of,  of  the  work 

16  that   he   did   on   bidding   on   jobs   throughout  the 

17  province.     I  know  that,   as  well,  Mr.  Tozer,  from 

18  what    I    read    in    the    papers    at    the    time,  was 

19  involved     in     constructing     a     bridge     in  the 

20  Miramichi  under...   in  the  1980s,  but  it  was  very 

21  limited  to  the  scope  of  involvement  that  I  knew 

22  what  Mr.   Tozer  undertook.     I  know  that  he  had... 

23  Sweden  because  I  recall  that  he  would  be  out  of 

24  the    country   on   numerous   occasions   when   he  was 
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1  shared    risk    and,    unfortunately   though    in  the 

2  business  environment  that  we  work  in,   not  every 

3  company  succeeds . 

4  Q.  I'm    going    to    shift    gears    a    little    bit,  Mr. 

5  Graham,     to,     to    your     father.        What  working 

6  relationship  were  you  aware  that  your  father  had 

7  with  Robbie   Tozer  and,    and  when  did  you  first 

8  become  aware  that  he  had  a  working  relationship? 

9  A.     Well,   early  after  my  father's  retirement  in 

10  1998  --  it  was  baptism  by  fire  becoming  the  new 

11  «    MLA    for    Kent.        I    was     just    getting    my  feet 

12  underneath  myself,   but   I  was  aware  that  he  was 

13  outside    of    the    province    and    outside    of  the 

14  country  a,   a  great  deal  in  Sweden,   actually,  the 

15  majority  of  the  time,  working  for  Mr.   Tozer  with 

16  an  asset  that  he  owned  in  Sweden,   which  was  a 

17  veneer  plywood  mill. 

18  Q.  Okay.     And  did  you  know  the  name  of  that  plywood 

19  mill? 

20  A.     Vanerply . . . 

21  Q.  Okay. 

22  A.    ...   is  the  name  of  the  organization. 

23  Q.  And,    and  when  about  did  he  start  with  that?  Do 

24  you  recall  that? 
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1  A.      I  don't  recall  the  exact  dates,   but  I  just 

2  recall    that    he'd    be    out    of    the    province  a 

3  significant  amount  of  time  when  he  was  in  Sweden. 

4  Q.  What,    if  any,   expertise  did  your  father  have  in 

5  that  area? 

6  A.     He  had  a  great  deal  of  expertise,  and  I  don't 

7  need  to  get  into  that  detail  today,  but  he,  you 

8  know,  he  had  been  a  successful  businessperson  for 

9  a   number   of   years    and   this   was   a  turn-around 

10  operation  which  he  was  working  on  trying  to  get 

11  this  mill  profitable  again. 

12  Q.  What,  if  any,  knowledge  did  you  have  of  his  exact 

13  duties? 

14  A.     To  be  honest,  when  he  started  work  there,  I, 

15  I  knew  that  he  was  working  on  the  operation  on, 

16  on  seeing  the  turnaround.     It's  my  understanding 

17  that   he  was   a,    a   director  of   the   company,  but 

18  that  was  the  extent  of  it. 

19  Q.  And  who,  who  did  you  know  owned  Vanerply? 

20  A.     Robbie  Tozer,   the  owner  of  the  Atcon  Group. 

21  Q.  What  knowledge  did  you  have  at  any  point  in  time 

22  of  what  your  father' s  remuneration  was  for  acting 

23  as  a  director  of  Vanerply? 

24  A.        I,     I    didn't    have    any    knowledge    of  his 
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1  remuneration. 

2  Q.  Did  you  ever  have  any  discussions  about  it? 

3  A.     No,    I,    I,   mean,   we.  .  .  It  might  be  a  little 

4  chance  to  elaborate  a  little  bit.     In,   in  2002, 

5  when  I  asked,   you  know,  my  wife  what  her  opinion 

6  was    on    seeking   the    leadership    of    the  Liberal 

7  Party,  it  was  a  pretty  big  jump  from  being  an  MLA 

8  for  Kent  and,  you  know,  her  first  statement  was, 

9  "Well,   we  better  see  what  your  family  thinks." 

10  and  I  remember  we  had  the  discussion  around  the 

11  Christmas    table    that...    in    2001,    actually,  at 

12  Christmas,   on. . .   there  was  a  lot  of  pressure  on 

13  me   to   run   so  we  had  the  vote   around  the  table 

14  ''cause  my  dad  is   still  a  great  believer  in  the 

15  fundamentals  of  democracy,  and  I  think  there  was 

16  15  of  us  at  the  Christmas  table  and  the  vote  was 

17  13    for  me   to   run   and   two   against.      Now,  that 

18  would    be    my    mother    and    my    aunt,     who,  who 

19  recognized  the  challenges   I  was   in  store  for. 

20  But  at,   you  know,   at  that  point  in  time  in  20  02, 

21  my,    my  parents,    both   of   them,    did  help   in  me 

22  securing  the,   the  leadership  of  the  party.  They 

23  provided    some,    some    assistance    throughout  the 

24  province  and  provided  guidance.     However,   it  was 
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■  1  involved  with  the  Atcon  Group. 

2  Q.  What    relationship  were   you   aware   of   that  your 

3  father    had    with    Robbie    Tozer    outside    of,  of 

4  working  for  him  or  being  a  director  or..  .  to  your 

5  knowledge? 

6  A.    The  only  information  that  I  had,  I  knew  that, 

7  that  they  had  been  involved  in  a  fishing  club  on 

8  the  Miramichi   that   I   saw  some  information  that 

9  you    had    provided    to    me    on    the    Square  Forks 

10  Fishing  Club,  but  that...  I  was  only  made  aware 

11  of     that     information     when     it     was  recently 

12  presented    to    me    in    the    information    that  you 

13  showed   that   he   was    a  member    of   that   club,  as 

14  well.  But     at     that     time,      there     was  no 

15  information. 

16  Q.  Was  he. .  .  How  would  you  describe  the  relationship 

17  other  than  their  business?    Were  they  friends? 

18  A.       Well,     I    think    they,    you    know,    they  had 

19  been...  my  father  knew  Robbie  Tozer  for  a  number 

20  of     years     when     he     was     Minister     of  Natural 

21  Resources.      They  had  developed  a   friendship  at 

22  that    time   when   he   was   looking   at  establishing 

23  the,     the    Nelson    Forest    Products    Mill    in  the 

24  Miramichi.     That  was...  that  used  to  be  the  old 
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1  Burchill  mill  that  everyone  said  couldn't  turn  a 

2  profit.     .Robbie   went   in   and  was    successful  in 

3  turning  a  small  profit  on  that  operation  for,  for 

4  a     period     of     time,     and     that's     where  the 

5  acquaintanceship...  the,  the...  that's  where  the 

6  acquaintanceship  was  started. 

7  Q.  After  the  granting  of  the  $50  million  guarantee 

8  in,    I  think  it  was  March  of  2009,   when .  did  the 

9  allegations    start    about   your   connection,  Alan 

10  Graham's  connection,  I  should  say,  with  the  Atcon 

11  Group? 

12  A.       Well,    you    have    to    remember    that   we  were 

13  getting    ready    to,     to    go    into    a  provincial 

14  election,    so    there    was,    you    know,  heightened 

15  aware...     heightened    political     awareness  and 

16  sensitivities   around,    around  that  time.      So  it 

17  was  in  the  Legislature  that  the  opposition  made 

18  an  allegation  at  that  time  that  there  could  be  a 

19  potential  conflict,   which  we  first  became  aware 

20  of. 

21  Q.  Okay.      And   how   did   you...    how   did   you  handle 

22  that?     What,  what  procedure... 

23  A.     Well,   following  the  Question  Period  that  day 

24  it      was      important      that      we      received  the 


i-e:  Project  13  &  14:  Sale  of  Press  and  Saw  Line  at  Skinnska.. 


odd  years  ago,  and  they  even  placed  a  bid.  Perhaps  we  can  contact  them  again  and  see  if  they  are  still 
interested?  Please  revert  with  their  contact  details,  and  I  will  see  what,  can  be  done. 


Paul 


A  nine:  Re:  Sale  press 

FrSn;  "Alan  &  Connie  Graham"  <grahamexport@gmail.com> 
Datum:  Thu,  5  Jun  2008  09: 14:39  -0300 
Till:  "Leo  Persson"  <leo.persson@vanerpty.se> 

Leo 

Sorry  if  J  sounded  a  little  impatient  on  the  issue  but  it  is  important  to  get  rid  of  the  press  now  as  we  will  have  to  get  it  out  of  the  plant  this 
year 

As  for  Paul  I  appreciate  the  effort  he  has  been  providing  but  he  must  work  harder  to  get  it  moved 

Please  keep  me  posted 

Regards 

Alan 

On  Fri,  May  30, 2008  at  10:59  AM,  Leo  Persson  <leo,persson(S>.vanerply.se>  wrote: 
You  have  got  the  answer  from  Paul  regarding  the  press.  Alan,  I  'm  little  surpriced  for  second  e-mail  to  Paul.  Both  Paul  and  I  would  like  to 
sell  the  press,  no  question  about  that. 

Paul  still  in  the  payroll  and  I  give  him  some  time  to  look  after  other  emplyment.  If  not  we  have  to  reduce  htm  and  he  know  that. 
Have  a  need  week-end 
Leo  Persson 

Alan  &  Connie  Graham  skrev: 
Leo 

Can  you  give  mc  an  update  on  the  sale  of  the  press  at  Swedlam?  We  will  have  to  get  it  moved  this  summer  and  the  sale  directly  is  the 
preferable  way  to  go 

Gerald  needs  the  space  where  it  is  and  is  getting  very  impatient  at  the  slowness  we  are  moving 

Have  you  got  an  answer  Tor  me  on  whether  the  Swedish  Development  Crop  can  finance  it  if  it  is  sold  out  of  the  country? 

Also  what  is  status  of  Paul  is  he  still  on  payroll  or  have  you  given  him  his  notice  to  look  for  other  employment? 

We  discussed  these  issues  back  in  January  when  I  was  in  Sweden  and  I  would  like  follow  up  for  Robbie 

Please  advise 

Alan 


Amne;  Re:  Project  1 3  &  14:  Sale  of  Press  and  Saw  Line  at  Skinnskatteberg  -  Malarply/Swedlam 

Fran:  "Alan  &  Connie  Graham"  <grahamexport@gmait,com> 

Datum:  Fri,  13  Jun  2008  11:11:33  -0300 

Till:  "Paul  Melin"  <paul.melin@vanerply.se> 

Kopia:  leo.persson@vanerply,se,  rwtozer@atcongTOup.com 

Paul 

As  long  as  we  are  sincere  in  making  an  effort  to  move  the  press  1  feel  Gerald  will  let  us  have  a  few  months  but  they  will  not  wait  for  a  year 
to  see  action 

Keep  me  posted  on  the  success 
Alan 

On  Wed,  Jun  1 1 ,  2008  at  4:08  AM,  Paul  Melin  <paul.melin(5jvanerply.se>  wrote: 

Alan 


Just  in  case  we  are  not  able  to  close  a  deal  with  one  of  the  current  crop  of  speculative  buyers  in  any  very 
near  future;  I  am  currently  looking  at  alternative  warehousing  for  the  press  and  saw  tine  in  the  local  area  of 
Skinnskatteberg,  through  Systemair's  Ronnie  Hedlund  (my  main  contact  there). 


Rc:  Graham  &  Associates  invoices 


Amne:  Re:  Graham  &  Associates  Invoices 
Fran:  Leo  Persson  <leo,persson@vanerply.se> 
Datum:  Tue,  1 2  Jan  201 0  09: 1 1 :45  +01 00 
Till: c^cassidy  @atcongroup.  com 

Cindy, 

It's  has  been  agreed  for  a  couple  of  years  that  Alan  should  invoicing  Atcon  for  the  cost  and  should 
be  including  in  the  managamente  fees  as  Vanerply  have.  Why  we  changed  this  what  both  Alan  and 
Vanerply  can  be  in  trouble  with  the  tax  auditor. 

We  can't  book  this  invoice  in  Vanerply  because  it's  adrcssed  to  Atcon.  What  means  with  "HST 
13%"  ? 
Leo  Persson 

Cindy  Cassidy  skrev: 
Leo, 

As  per  Robbie  Tozerypiease  pay  the  attached  two  invoices  for  Alan  Graham. 
Thank  you, 
Cindy 


lav  1 
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Andrew  Gamble  &  Associates 

14  Mitchell  Drive,  Yellowknife,  NT,  Canada  X1A  2H5 


By  Email 


Mr.  Robbie  Tozer,  President 
Atcon  Construction 
rwtozer@atcongroup.com 
Fax:  506-622-8392 


November  13,  2009 


Dear  Mr.  Tozer; 

Deh  Cho  Bridge  -  Superstructure  and  Deck 

Our  letter  of  May  24,  2009  (copy  attached)  formally  confirmed  our  earlier  notice  to  Atcon 
Construction  to  suspend  work  on  the  superstructure  and  deck  of  the  Deh  Cho  Bridge  until 
further  notice.  It  is  our  view  that  this  constituted  suspension  of  the  work  in  accordance  with 
Contract  General  Condition  GC40.1  due  to  conditions  'unfavourable  for  the  prosecution'  of 
the  work. 

GC40.9  states  that,  for  a  suspension  exceeding  30  days,  performance  of  the  work  shall  be 
resumed  subject  to  terms  and  conditions  agreed  by  the  Corporation  and  the  Contractor.  It 
is  our  hope  that  the  Corporation  and  Atcon  can  agree  on  such  terms  and  conditions. 

GC40.10  further  contemplates  that  if  the  parties  cannot  agree,  the  contract  shall  be 
deemed  to  be  terminated,  GC41.1  also  provides  that  the  Corporation  may  terminate  the 
Contract  at  any  time. 

We  have  provided  revised  60%  design  drawings.  Draft  revised  specifications  and  100% 
truss  design  drawings  should  be  available  within  a  week  with  the  balance  by  mid- 
December.  Updates  will  be  provided  as  soon  as  these  are  available.  We  are  prepared  to 
initiate  discussions  on  terms  and  conditions  that  would  allow  work  to  resume  on  the  basis 
of  the  60%  design,  understanding  that  any  further  changes  must  be  considered  in  a  final 
agreement. 

I  would  like  to  outline  the  Corporation's  position  on  five  key  elements  of  an  agreement  for 
Atcon  to  resume  work: 

1.  Schedule 

Completion  must  be  by  December,  2011.  This  is  a  one  year  delay  from  the  original 
completion  date  and  results  in  a  tight  schedule  for  fabrication  and  erection  of  the 
superstructure  and  deck.  Nevertheless,  the  Corporation  believes  that  this  is 
achievable  and  is  not  in  a  position  to  consider  a  further  delay. 

The  Corporation  is  also  aware  that  Atcon's  subcontractor,  Atcon  Industrial  Services, 
was  unable  to  meet  projected  production  rates  and  schedules  for  pier  bents.  We  have 
serious  doubts  about  AIS  ability  to  fabricate  the  superstructure  within  the  time 
available.  The  Corporation  will  require  that  Atcon  provide  a  schedule  and  iist  of 


Phone:  (867)873-4629  Cell:  (867)  444-8250  Fax:(867)669-2028 
e-mail:  agamble@theedge.ca 


subcontractors  and  facilities  that  provides  us  with  confidence  that  sufficient  resources 
are  available  to  meet  the  schedule. 

2.  Price  to  Complete 

For  purposes  of  determining  work  remaining,  Atcon  should  expect  no  further  work  or 
payment  under  Earthworks  or  Foundation  Works  or  for  items  3.4  -  anchor  bolts  or  3.6 
installation  of  pier  bents.  Payments  under  items  3.3  and  3.5  will  include  only 
outstanding  amounts  due  for  supply  and  transportation  of  pier  bents.  Future  camp 
costs  (beyond  December  of  2009)  are  to  be  fully  incorporated  in  the  revised  price  to 
complete. 

We  note  that  the  revised  design  will  result  in  a  reduction  in  superstructure  steel 
quantity  by  at  least  20%  and  a  reduction  in  deck  concrete  quantity  of  approximately 
30%.  Apart  from  these  significant  reductions  in  quantity,  you  will  appreciate  that  the 
revised  design  provides  several  fabrication  and  erection  advantages  over  the  original 
design  for  both  the  truss  and  the  deck: 

•  Use  of  more  standard  sections  and  less  complex  welding  of  truss  members 

•  Bolted  connections  allow  for  more  efficient  shipping  options  of  truss 
components 

•  Replacement  of  bar  stays  with  cables 

•  Simpler  towers  and  spar  frame  details 

•  Simpler  main  span  connection  detail  and  expansion  joints 

•  Provision  of  conceptual  launching  scheme 

•  No  pre-stressing  or  post-tensioning  of  deck  panels  required 

•  Lower  concrete  strength  requirement  (35mpa) 

•  Fewer  panels  required 

•  Simpler  deck  shear  connection  detail 

We  expect  that  Atcon  will  re-price  the  remaining  work  and  that  your  price  proposal  will 
fully  reflect  these  constructability  improvements.  We  anticipate  that  the  price 
reductions  will  more  than  offset  the  claims  settlement  and  delay  costs. 

3.  Settlement  of  Existing  Claims  and  Disputes 

An  agreement  to  resume  work  must  include  a  resolution  of  existing  claims  between 
Atcon  and  the  Corporation.  This  includes  all  claims  between  the  Corporation  and 
Atcon  identified  in  our  respective  Mediation  Briefs  of  May  2009.  It  also  includes 
settlement  of  any  claims  or  potential  claims  arising  since  that  date. 

Work  on  the  next  phase  of  the  project  must  begin  with  a  'clean  slate'.  We  are  seeking 
cost  certainty.  This  means  an  agreed  settlement  of  payment  for  work  completed,  all 
existing  claims  and  a  firm  price  to  complete. 

We  recognize  that  resolution  of  claims  between  Atcon  and  the  Corporation  may  be 
difficult  in  the  absence  of  a  settlement  of  Ruskin  claims.  We  also  recognize  that 
settlement  of  the  current  Ruskin  legal  action  is  in  our  collective  interest.  We  are 
therefore  prepared  to  discuss  with  Atcon  a  settlement  of  all  claims,  including  our 
liability  for  the  Ruskin  'pass  through'  claims  as  a  basis  for  a  negotiated  settlement  with 
Ruskin. 


4.  Quality  Control 


There  have  been  ongoing  disagreements  on  our  respective  expectations  for 
Contractor  Quality  Control.  We  have  also  been  disappointed  with  AIS  performance  in 
this  regard.  I  expect  that  Atcon  is  now  fully  aware  of  our  requirements  and  will  make 
provision  for  meeting  them  in  its  schedule  and  price,  Prior  to  allowing  Atcon  to  resume 
work,  the  Corporation  will  be  seeking  evidence  that  Atcon  and  its  subcontractors  fully 
understand  and  are  committed  to  these  requirements  and  have  both  the  systems  and 
staff  to  undertake  the  work. 

5.  GMP  Reduction  and  Equity 

The  Atcon  commitment  to  subscribing  to  $2  million  equity  and  the  $300,000  GMP 
reduction  must  remain  in  place. 

We  understand  that  you  will  need  time  to  review  the  new  design  drawings,  consider  our 
requirements  and  formulate  your  own.  However,  meeting  the  new  completion  date  will 
require  that  we  have  a  decision  soon  and  we  are  under  severe  time  constraints  to  provide 
a  firm  price  and  schedule  to  our  principals,  i  must  report  progress  at  the  end  of  November 
and  must  be  able  to  assure  them  at  that  time  that  an  agreement  is  achievable. 

As  discussed,  we  have  arranged  a  conference  call  for  Monday,  November  16lh  to  ensure 
we  have  a  clear  understanding  of  requirements  and  process.  We  have  also  agreed  to 
meeting  in  Edmonton  at  10:00  am  on  Thursday,  November  19lh  to  begin  negotiations. 

It  is  our  sincere  desire  to  come  to  an  agreement  and  get  this  project  back  on  track  for  a 
successful  conclusion. 

Sincerely, 


Andrew  Gamble 
attachment 

c        Mr.  Michael  Vandeli,  President 
Deh  Cho  Bridge  Corporation 

Mr.  Jivkov  Jivkov 
jivko@jivko.ca 

Mr.  Bob  Milburn,  GNWT 
Bob_Milburn@gov.nt.ca 


Ip^  Andrew  Gamble  &  Associates 

14  Mitchell  Drive,  Yellowknife,  NT,  Canada  X1A  2H5 


Without  Prejudice 


Mr.  Robbie  Tozer,  President 
Atcon  Construction 
rwtozer@atcongroup.com 

May  24,  2009 


Dear  Mr.  Tozer; 

Deh  Cho  Bridge  -  Superstructure  and  Deck  Design 

As  you  know,  the  IFC  design  drawings  which  formed  the  basis  of  our  contract  require 
revision. 

The  FC  issue  on  the  pier  bents  has  now  been  resolved  by  change  order,  although  the  full 
cost  impacts  have  yet  to  be  finalized. 

The  superstructure  and  deck  design  have  been  undergoing  a  second,  more  detailed  and 
extensive  review  by  the  GNWT  and  their  advisors  and  a  number  of  issues  have  been 
identified,  in  addition  to  the  FC  issue  and  launchability  question. 

This  will  confirm  earlier  direction  that  Atcon  should  not  commence  any  work  on  the 
superstructure  or  the  concrete  deck  and  finishing  works  until  authorized  to  do  so  by  the 
Corporation.  This  includes  all  work  listed  under  Tender  Appendix  F  -  Schedule  of 
Contract  Prices,  Parts  3  and  4,  except  for  items  3.3,  3.4,  3.5  and  3.6,  to  the  extent  that 
they  apply  to  pier  bents.  I  can  further  advise  that  such  authorization  is  unlikeiy  to  be  given 
before  September  of  2009  and  possibly  later.  The  following  outlines  the  status  of  the 
design  work  to  be  done: 

•  We  have  retained  Sargent  Engineering  and  Infinity  Engineering  assist  the  EoR  to 
respond  to  these  issues,  recommend  design  changes  and  finalize  revised  design 
drawings. 

•  We  anticipate  that  our  design  team  will  provide  formal  conceptual 
recommendations  to  the  GNWT  and  reviewers  in  the  next  few  weeks,  with  a  view 
to  consensus  on  the  design  modifications  required.  We  do  not  anticipate  that  this 
will  result  in  an  overall  re-design,  but  expect  that  some  of  the  changes  will  reduce 
costs  and  improve  constructability  of  the  superstructure  and  deck.  Launchability 
will  be  addressed. 

•  They  will  then  prepare  final  designs  and  drawings  for  review  and  final  approval. 
This  will  take  several  months. 

Atcon  will  not  be  authorized  to  proceed  with  any  work  on  the  superstructure  or  deck  until 
such  time  as; 

1.  Design  modifications  have  been  finalized  and  approved  and  provided  to  Atcon, 
and; 


Phone:  (867)873-4629  Cell:  (867)  444-8250  Fax:(867)  669-2028 
e-mail:  agamb!e@theedge.ca 


2.  Atcon's  proposed  fabrication  plant  and  procedures  for  superstructure  and  deck 
have  been  found  acceptable,  and; 

3.  Revised  cost  and  schedule  have  been  agreed. 

We  will  keep  you  updated  on  the  status  of  the  design  modifications  and  our  plans  as  they 


Andrew  Gamble 


c        Mr.  Michael  Vandell,  President 
Deh  Cho  Bridge  Corporation 

Mr.  Mark  Ledwell,  Atcon  Aroup 
mledwell@atcongroup.com 

Mr.  Frank  Flanagan,  Atcon  Construction 
f.flanagan@atcongroup.com 

Mr.  Jivkov  Jivkov 
jivko@jivko.ca 

Mr.  Bob  Milburn,  GNWT 
BobJVIilburn@gov.nt.ca 


develop. 
Sincerely, 


Solicitor  &  Client  Privileged  November  12,  2009 


Stewarx  McKelvey 

ATCON  CONSTRUCTION  INC.  -  DEH  CHO  BRIDGE  CORPORATION 

(DCBC) 

PART  A:  Overview  of  Principal  Claims/Issues  between  DCBC  &  Atcon 


DCBC  Claims  vs.  Atcon 

The  primary  issue  for  DCBC  was  stoppage  of  work  by  Ruskin  because  of  non-payment  by  Atcon  of 
amounts  claimed  by  Ruskin.  Although  DCBC  has  indicated  it  takes  no  position  on  the  merits  of  the 
disputes  between  Atcon  and  Ruskin,  DCBC  states  its  concerns  as: 

•  disintegration  of  relationship  between  Atcon  and  Ruskin. 

•  unlikelihood  that  the  issues  will  be  resolved  in  a  timely  maimer. 

•  Atcon' s  continued  refusal  to  pay  Ruskin,  ensuring  that  the  work  would  not  continue. 

•  lack  of  prosecution  of  the  project  by  Atcon/Ruskin  putting  DCBC  at  risk  of  violating  its 
obligations  to  the  GNWT  and  to  its  bondholders. 

Due  to  the  above,  DCBC  (with  support  of  GNWT)  determined  that  the  best  course  of  action  was  to 
issue  the  following  technical  notices  of  defaults  under  the  construction  Contract: 

1 .  Inadequate  Concrete  Production  Capacity  -  SP  1.3.6.2 

•  DCBC  alleges  that  Atcon  did  not  meet  minimum  concrete  production  capacity  requirements  as 
set  out  in  the  Contract. 

2.  Atcon  failed  to  retain  Professional  Engineer  -  SP  1.3.3 

•  DCBC  alleges  that  Atcon  did  not  retain  and  appoint  a  professional  engineer  as  required  by  the 
Contract  and  this  led  to  several  problems  during  2008  work  on  the  south  piers. 

3.  (a)  Atcon  failed  to  prosecute  the  Work  witli  enough  workers,  equipment  or  materials  ~  GC 
33.1.2 

(b)  Atcon  discontinued  prosecution  of  the  Work  -  GC  33.1.5 

•  These  defaults  arise  out  of  Ruskin  stopping  work,  as  Atcon  is  ultimately  responsible  for  the 
prosecution  of  work  under  the  main  contract,  i.e.  Ruskin  related  issues  set  out  above. 

4.  Atcon  failed  to  pay  creditors  for  labour,  services,  equipment,  etc.  used  in  the  Work  -  GC 
33.1.7 

•  This  default  arises  primarily  out  of  Atcon 's  failure  to  pay  amounts  claimed  by  Ruskin.  
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As  a  result  of  the  defaults  above,  DCBC  then  exercised  its  right  to  take  prosecution  of  the  earth  works 
and  foundation  works  out  of  Atcon's  hands  in  accordance  with  GC33,  GC38  and  GC39  of  the  contract. 

Shareholdings  Issues 

DCBC  also  has  made  claims  against  Atcon  relating  to  shareholdings  issues: 

5.    Atcon  failed  to  make  good  on  $2  million  subscription  for  DCBC  shares 

•  share  subscription  and  shareholder  agreements  never  signed 

•  parties  agreed  that  amounts  would  be  offset  from  invoices  until  subscription  price  was  paid 

•  DCBC  has  refused  Atcon's  request  for  release  of  its  obligations  to  subscribe  for  shares  and  for 
return  of  approx.  $700,000  withheld  from  invoices. 


Atcon  Claims  vs.  DCBC 

Atcon  puts  forward  the  following  claims  against  DCBC: 

1 .  Wrongful  withdrawal  of  portion  of  Work  from  Atcon  -  GC  58 

•  DCBC  response:  -  failure  to  pay  Ruskin  (whatever  Atcon's  reasons  for  such)  constitutes  default 
under  DCBC-Atcon  contract. 

•  Default  and  "take-work"  effectively  represents  a  contractual  "work- around"  to  get  the  project 
back  on  track  -  per  DCBC  June  20,  2009 

•  Value  of  the  work  removed  from  Atcon  is  approximately  $10  million 

2.  DCBC  in  default  of  payments  to  Atcon  -  GC  58 

•  Atcon  claims  approximately  $3  million  from  DCBC 

•  DCBC  response:  -  its  claims  against  Atcon  will  offset  any  ultimate  liability  to  Atcon 

•  DCBC  response:  -  no  claims  should  be  addressed  until  Atcon  and  DCBC  have  dealt  with 
contract  changes  arising  from  the  re-issued  IFC  drawings,  before  end  of  calendar  year 

3.  Design  flaws  approved  by  DCBC  have  caused  Atcon  significant  damages  -  GC  58 

•  DCBC  response:  -  re-issued  IFC  drawings  will  be  available  in  Nov/Dec,  2009 

•  DCBC  response:  -  should  be  a  "major"  negotiation  in  Dec  09/ Jan  10  where  all  issues,  including 
claims,  price,  and  schedule,  are  addressed 

4.  DCBC  dealing  directly  with  Ruskin  as  if  had  a  contract  with  Ruskin  -  GC  58 

•  DCBC  response:  -  serious/unfounded  assertion  by  Atcon  that  does  not  assist  in  maintaining 
ongoing  relationship  -  June  20,  2009  ■ 
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Ruskin  Claims  vs.  Atcon 

1 .    Atcon  has  not  paid  all  amounts  owing  to  Ruskin 

•  Ruskin  has  made  its  claims  the  subject  of  an  action  in  the  NWT  courts 

•  Ruskin  claims  approximately  $10  million 

•  Atcon  says  Ruskin 's  claims  inflated 

•  Atcon  claims  right  of  set-off 

•  Atcon  has  engaged  Gowlings  to  defend  the  Ruskin  claims 

•  See  separate  summary  of  Ruskin  statement  of  claim  


Gamble  &  Jivkov  Claims  vs.  Atcon 

1 ,    Wrongful  allegation  by  Atcon  that  loan  advances  made  by  Atcon  to  Gamble  &  Jivkov 

•  Atcon  acknowledged  allegation  made  in  error;  unclear  if  matter  resolved  -  June  24,  2009 


Gowlings  initial  views  on  issues  identified  by  M.  Ledwell  -  October  21,  2009 

L    Can  the  contract  be  terminated  by  either  party  and  on  what  conditions? 

•  Can  be  terminated  by  DCBC,  but  not  by  Atcon  per  GC41  at  any  time  by  giving  notice,  If  so, 
Atcon  has  rights  to  payments  as  determined  under  contract. 

2.  Was  the  action  by  DCBC  to  remove  work  from  Atcon  justified? 

•  Not  enough  information  to  provide  definitive  answer,  but  failure  to  pay  legitimate  amounts 
owing  to  creditors  amounts  to  default  under  contract  giving  rise  to  DCBC  right  to  take  work  out 
of  Atcon' s  hands  -  at  least  a  substantial  amount  of  the  Ruskin  claim  may  be  legitimate. 

3.  Is  Atcon's  performance  security  at  risk? 

•  Not  enough  information  to  provide  definitive  answer,  but  under  GC43  DCBC  may  convert 
security  to  its  own  use  if  work  taken  out  of  Atcon' s  hands  or  if  Atcon  in  default,  so  likely 
security  is  at  risk. 

4.  Has  work  under  contract  been  suspended  and  if  so,  is  the  suspension  the  subject  of 
compensation? 

•  Appears  part  of  the  work  (steel  superstructure)  has  been  suspended.  In  event  of  suspension, 
Atcon  entitled  to  payment  of  reasonable  standby  costs  subject  to  qualifications.  If  suspension 
lasts  longer  than  30  days,  can  be  deemed  a  notice  of  termination. 

5.  How  does  the  contract  address  the  type  of  design  change  that  is  contemplated,  particularly  as 
it  relates  to  the  GMP  (Guaranteed  Maximum  Price)? 

•  Engineer  to  determine  increases  or  decreases  in  cost  of  work  relating  to  changes.  GMP  not 
relevant  to  this  issue. 

6.  What  is  Atcon's  exposure  in  relation  to  the  Ruskin  claims? 

•  Gowlings  did  not  answer  this  question. 

7.  How  can  Atcon  enforce  its  claims  against  the  DCBC? 

•  Under  GC58  -  by  serving  a  notice  of  claim,  or  a  notice  of  dispute  where  claim  is  unresolved. 
Contract  provides  a  dispute  resolution  process.  Claims  should  be  submitted  now. 
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NEW  BRUNSWICK  CONFLICT  OF  INTEREST  COMMISSIONER 


RECEIVED 


IN  THE  MATTER  OF  A  REQUEST  FOR  AN 
INVESTIGATION  UNDER  THE  MEMBERS' 
CONFLICT  OF INTERST ACT,  CHAPTER  M- 
7.01,  STATUES  OF  NEW  BRUNSWICK,  1999 


Clerk's  QCfSce 
Legislative  Assembly 


LEGISLATIVE  ASSEMBLY  OF  NEW 
BRUNSWICK 


REQUEST  FOR  AN  INVESTIGATION  INTO 
THE  CONDUCT  OF  SHAWN  GRAHAM, 
PREMIERE  OF  THE  PROVINCE  OF  NEW 
BRUNSWICK. 


AFFIDAVIT 


I,  Claude  Williams,  of  the  Village  of  Saint- Antoine,  County  of  Kent  and  Province  of 
New  Brunswick,  Member  of  the  Legislative  Assembly  of  New  Brunswick  for  Kent- 
South,  MAKE  OATH  AND  SAY  AS  FOLLOWS: 

1 .  I  am  Claude  Williams,  a  Member  of  the  Legislative  Assembly  for  the  Province  of 
New  Brunswick,  and,  as  such,  I  have  personal  knowledge  of  the  matters  deposed 
to  herein  except  where  otherwise  stated.  Where  otherwise  stated,  I  believe  the 
information  to  be  true. 

2.  Shawn  Graham  is  a  Member  of  the  Legislative  Assembly  of  New  Brunswick  and 
has  been  the  Premier  of  the  Province  of  New  Brunswick  since  October  2006. 

3 .  Allan  Graham  is  the  father  of  the  said  Shawn  Graham. 

4.  The  said  Allan  Graham  currently  sits  on  the  Board  of  Directors  of  a  mining  and 
petroleum  company  named  Petro Worth  Resources. 

5.  Prior  to  Allan  Graham  being  appointed  to  the  Board  of  Directors  for  Petro  Worth 
Resources,  Allan  Graham  was  a  member  of  the  Board  of  Directors  of  Vanerply,  a 
subsidiary  of  the  ATCON  group  of  companies. 

6.  I  have  reviewed  the  information  posted  on  the  websites  of  ATCON  and  Vanerply 
and  verily  believe  that  Vanerply  became  a  subsidiary  of  the  ATCON  group  in 
January  2001. 


7. 


Attached  hereto  and  marked  as  Exhibit  "A"  is  a  copy  of  the  information  posted  on 
the  ATCON  website,  including  a  link  to  its  subsidiary,  Vanerply. 


8.  Attached  hereto  and  marked  as  Exhibit  "B"  is  a  copy  of  the  information  posted  on 
the  Vanerply  website,  including  a  reference  to  being  part  of  the  Atcon  Group. 

9.  Having  reviewed  the  information  posted  on  the  ATCON  website,  I  verily  believe 
that  Robert  Tozer  is  the  President  and  Chief  Executive  Officer  of  the  ATCON 
group  of  companies  and  its  subsidiaries. 

10.  Attached  hereto  and  marked  as  Exhibit  "C"  is  a  copy  of  the  information  posted  on 
the  ATCON  website  which  forms  part  of  my  belief  expressed  in  the  preceding 
paragraph. 

1 1. 1  verily  believe  that  Mr.  Tozer  is  also  the  Chairman  of  the  Board  of  Vanerply. 

12.  Attached  hereto  and  marked  as  Exhibit  "D"  is  a  copy  of  a  corporate  profile  of 
Vanerply  in  which  it  is  indicated  that  Robert  Tozer  is  the  Chairman  of  the  Board 
of  Vanerply. 

13.  Attached  hereto  and  marked  as  Exhibit  "E"  is  a  copy  of  the  information  posted  on 
the  Reuters  News  Agency  website  regarding  Alan  Graham.  The  information 
contained  on  the  website  indicates,  and  I  verily  believe,  that  the  said  Alan 
Graham  serves  on  the  Board  of  Vanerply. 

14. 1  verily  believe  that  the  headquarters  of  Vanerply  are  located  in  Otterbacken, 
Sweden. 

15.1  verily  believe  that  the  headquarters  of  the  ATCON  group  of  companies  is 
located  in  Miramichi,  New  Brunswick,  Canada. 

16. 1  have  reviewed  the  various  Orders-in-Council  and  verily  believe  that  since 
August  5, 2008,  approximately  $63,362,845.00  of  New  Brunswick  tax  dollars 
have  been  provided  in  financial  assistance  to  ATCON* and  its  subsidiary  group  of 
companies. 

17. 1  verily  believe  that  said  individuals,  Robert  Tozer  and  Allan  Graham,  were  on 
the  Board  of  Directors  of  Vanerply  and/or  ATCON  when  ATCON  received 
financial  assistance  from  the  New  Brunswick  Provincial  Government. 

18.  On  August  5,  2008  while  Allan  Graham  was  on  the  Board  of  Directors  of 
Vanerply,  the  New  Brunswick  government  issued  a  press  release  stating  that 
$13,362,845.00  was  provided  to  ATCON  by  way  of  a  loan  guarantee.  I  copy  of 
the  said  press  release  is  attached  hereto  as  Schedule  "F"  and  forms  part  of  my 
belief. 


19.  On  March  26,  2009,  by  way  of  an  Order  in  Council,  the  government  of  the 
Province  of  New  Brunswick  authorized  a  further  $50,000,000.00  in  loan 
guarantees  to  ATCON.  A  copy  of  the  said  Order-in-Council  is  attached  hereto 
and  marked  as  Exhibit  "G". 

20. 1  verily  believe  that  Shawn  Graham  in  pith  and  substance  violated  the  Members 
Conflict  of  Interest  Act .  I  believe  that  section  4  of  the  Act  is  very  clear  and 
should  have  prohibited  the  Premier  from  authorizing  financial  assistance  to 
ATCON.  He  should  have  reasonably  known  that  in  making  the  decision  there 
was  an  opportunity  to  further  his  fathers  financial  and  business  interests. 

21. 1  verily  believe  that  Allan  Graham  was  a  member  of  the  Board  of  Directors  of  a 
company  receiving  financial  support  from  the  New  Brunswick  Provincial 
Government  when  his  son,  Shawn  Graham,  was  Premier.  I  believe  the  obvious 
nature  of  this  violation  warrants  an  investigation  into  Shawn  Graham's  conduct. 

22. 1  make  this  Affidavit  in  support  for  an  investigation  under  section  36  of  the 
Members  Conflict  of  Interest  Act  and  for  no  other  or  improper  purposes. 

23.  My  request  for  an  investigation  is  not  frivolous  or  vexatious  and  is  made  in  good 
faith.  I  verily  believe  the  Premier  knew  or  reasonably  should  have  known  that  his 
decisions  to  use  New  Brunswick  tax  dollars  directly  advanced  the  financial  and 
business  interests  of  his  father  Allan  Graham. 


SWORN  TO  BEFORE  ME  at 

the  City  of  Fredericton 

in  the  Province  of  New  Brunswick,  this 

7th  day  of  April,  2010. 


A  Commissioner  beingTrS'oKcltor 


Claude  Williams 
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Vsrterpty  Plywood  Plants  Sweden 


photo  gallery 


The  Vanerply  Plant  is  the  fargest  plywood  plant  in  Sweden.  It  is  strategical 
located  in  the  middle  of  Sweden  on  the  edge  of  Lake  Vaner  which  is  the  largest 
fresh  water  lake  in  Europe.  Its  location  allows  for  optimum  deliveries  of  raw 
materials  from  both  the  North  and  South  of  Sweden  for  the  efficient  running  of 
the  plant.  The  Vanerply  plant  has  been  in  operation  since  1972  and  has 
developed  not  only  a  highly  skilled  labor  force  but  the  name  Vanerply  stands  for 
exceptional  quality  and  is  recognized  as  such  throughout  Europe.  Vanerply  has 
major  market  share  of  all  the  plywood  markets  in  both  Sweden  and  Morway. 

The  mill  contains  a  high  speed  eight  foot  COE  Lathe  and  a  32  section  Raute 
dryer  with  a  Macano  automatic  grading  scanner  that  leads  to  a  10  bin 
automatic  dry  veneer  stacker.  Layup  is  done  through  three  spreaders  which 
feed  two  presses  which  have  50  openings.  Vanerply  makes  a  wide  variety  of 
products  which  include  8'  9'  and  10'  panels  that  range  in  thickness  from  3/8's  of 
an  inch  through  1  inch.  Product  mix  includes  Sheathing,  Tongue  and  groove, 
Sanded,  Treated,  and  cut  to  size  panels.  Vanerply  is  an  established  plywood 
plant  that  has  positioned  itself  for  decades  to  come. 

Our  customers  are  based  in  the  following  countries; 

•  Sweden 

•  Denmark 

•  France 

•  Holland 

•  Norway 

•  Poland 

•  Germany 

•  UK 

•  Spain 

For  more  information:  www.vanerplv.se 
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Company 


Vanerply  is  the  largest  and  one  of  Europe's  leading  manufacturers  of  plywood.  Our  factory  in 
Otterbacken  has  a  capacity  of  about  105  000  m3,  or  approximately  8  000  000  ml  of  plywood  a  year. 

Our  turnover  is  about  330  million  and  we  are  160  employees. 

Our  main  market  is  Northern  Europe  with  emphasis  on  Scandinavia. 

Our  plywood  is  made  from  renewable  raw  material,  which  saves  the  earth's  resources.  They  can  easily 
re-used  and  recycled.  Our  plywood  is  Ecolabeled. 

Vanerply  AB  is  quality  certified  to  ISO  9001:2000. 

We  have  access  to  the  continental  networks.  Different  thicknesses,  styles  and  grades  of  plywood  can 
be  loaded  together  and  directly  delivered  to  the  customer.  To  eliminate  transhipment  risks  and 
fordyrningar. 

Our  goal  is  to  be  our  customers'  business  partners.  Crass  terms,  we  want  you  to  make  money  with  us. 
As  a  customer  of  Vanerply  is  you  in  your  own  country's  currency.  Thus  you  avoid  the  risk  of 
fluctuations  in  the  foreign  exchange  market. 

Since  January  2001  Vanerply  in  the  Canadian  group  Atcon  Group. 
Solid  relationships  with  Vanerply  pays  off! 
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Latest  News 

•  PEFC 

•  Updated  Certificate  169,002 

•  Documents  Swedish  ISO  certificate  updated 

•  New  documents 

•  A  strong  relationship 
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ATCON  has  enjoyed  tremendous  growth/over  the  past  years.  Our  goals  I 
continue  to  be:  safety,  quality,  growth,  improved  productivity  and 
community. 

We  are  committed  to  excellence  in  each  of  these  areas.  Today  our  civil 
construction  and  industrial  companies  are  working  across  Canada.  Our 
environmental  company  has  become  a  national  leader  in  its  industry.  As  well 
our  many  manufacturing  plants  have  been  recognized  for  the  introduction  of 
automation  and  robotics  into  the  manufacturing  process.  These  are  only  a 
few  ATCON  achievements  -  there  are  many  more  today  and  in  the  future. 

The  key  to  ATCON's  success  is  its  employees.  Since  1978,  our  work  force  has 
grown  to  a  little  over  2000  employees  —  in  the  Atlantic  Provinces,  Arctic 

Region,  Quebec,  Alberta,  the  State  of  Maine,  and  Sweden.  As  opportunities  1  

presented  to  ATCON  continue  to  increase,  we  will  continue  to  build  our  team.        Robbie  Tozer,  CEO 
Attracting  quality  people  to  ATCON  is  important  to  us  and  critical  to  our 
future  success.  We  will  continue  to  train  our  people  and  provide  them 

exciting  career  opportunities.  ATCOIM'S  reputation  for  getting  the  job  done  is  well  known  to  our 
customer's  and  our  employees. 

Our  commitment  to  community  is  a  big  part  of  what  ATCON  is  all  about.  The  ATCON  team  is  a  family  and 
our  employees  watch  out  for  one  another,  in  the  work  place  and  at  home.  ATCON  is  the  proud  sponsor 
of  the  annual  ATCON  Turnaround  Achievement  Awards  in  New  Brunswick,  where  children  who  have 
overcome  significant  obstacles  in  their  lives  are  recognized  for  their  achievements.  We  are  also  the 
founding  member  of  the  Uganda  Foundation,  an  organization  that  supports  schools  and  orphanages  in 
central  Uganda. 

You  will  hear  more  about  ATCON  in  the  years  ahead  as  our  business  continues  to  grow  and  our 
employees  continue  to  do  their  very  best  every  day, 

^\FCONAtcon"Corporate  Update 
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  B20  Manufactureof  wood  and  of  products  of  wood  and  cork,  except  furniture  manufacture  of  articles 

I  OK  I  of  strawand  praitlng  materials  (Wood  working  industry) 
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Rankings 

Rank  in  Sweden  {ind.  subssdianes)  by 

-  Number  of  employees:  2324 

-  Total  assets:  4739 

-  Net  turnover:  3501 

-  Net  praft:  4330 


Rank  in  the  Nordic  countries  find,  subsidiaries)  by 

-  Number  of  employees:  5421 

-  Total  assets:  11198 

-  Not  turnover  8662 
-Net  profit:  11115 


P.20  Manufacture  of  wood  and  of  products  of  wood  and  cork,  except  furniture  manufactureof  articles  of 
straw  and  plaiting  materials  fWood  working  industry) 


Ranir.  in  industry  in  Sweden  by 

-  Number  of  employees: 

-  Return  on  assets 
(ROA). 

-  Total  assets: 

-  profitability: 

-  Net  turnover 

-  Return  on  equity 
(ROE). 

Net  profit" 

-  Solvency: 

Closing  information  (xlOOO  SEK) 
Fiscal  year 
Net  turnover 

-  exports 
Foreign  sales 
Financial  expenses 
Earnings  before  taxes 
Total  assets 
Current  assets 
Current  iiabih'ties 
Equity  capita' 

-  share  capital 
Employees  (average) 
Shareholders 
Investments  in  fixed 


58 

409 

106 
362 
97 

443 

82 
212 


Rank  in  industry  in  th  e  Nordic  countries  by 

-  Number  of  employees: 

-  Return  on  assets 
(ROA): 

-  Total  assets: 

-  Profitability: 

-  Net  turnover 

-  Return  on  equity 
(ROE): 

-  Net  profit: 

-  Solvency: 


110 

833 

177 
652 
169 

928 

153 
455 


200901 
304.637 


2.643 
12.551 
192.413 
109.647 
83.399 
97.378 
2.000 
170 


200801 
325.696 


3.S46 
10.238 
201.384 
115.435 
102.791 
86,501 
2.000 
178 


200701 
300.778 


5.536 
11.831 
203.741 
114.942 
115.025 
68.829 
2.000 
178 
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Fiscal  year  200901  200801  200701 

Solvency  50.6%  43.0%  33.8% 

Turnover  per  employee  1.792  1.830  1.690 

Eamingg  as  %  of  turnover  4.1%  5.0%  3.9% 
Return  on  assets 
(RO.A) 

Curre.nl  ratio  131.5%  112.3%  99.9% 


Return  on  equity 
(ROE) 


7.9%  9.8% 


12.9%  18.8%  17.2% 
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OVERVIEW 
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FINANCIALS 


LDT.F  on  Frankfurt  Stock 
Exchange 

0.05eur 

3;03»tn  EOT 


Price  Change  (%  chg) 
€-0.01  {-12.07%) 


Prev  Close 
€0.06 

Open 
€0.05 


Day's  High 
€0.05 

Day's  Low 
€0.05 


Volume 
0 

Avg.  Vol 
0 


52-wk  High 

€0.09 

52-wk  Low 
€0.01 
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Graham,  Alan 


BRIEF  BIOGRAPHY 

Mr.  Alan  Graham  Is  an  Independent  Director  of  Landdrill  International  Inc.  .since  May  24. 2007.  Mr.  Graham  is  a 
businessman  who  has  served  on  various  levels  of  Government  with  the  Province  of  New  Brunswick.  He  was  first 
elected  Member  of  New  Brunswick  Legislature  Assembly  In  1967  where  he  served  as  the  MLA  for  the  riding  of  Kent 
for  31  years  until  his  retirement  from  politics  In  1 998.  From  1 987-1 991  Mr.  Graham  served  as  Minister  of  Agriculture 
and  Ihen  served  as  Minister  of  Natural  Resources  and  Energy  from  1991-1998.  During  his  career  in  politics,  Mr. 
Graham  has  been  the  Chairman  of  the  Board  of  Forest  Protection  Ltd.  and  Maritime  Forestry  Complex  Corporation. 
He  has  also  been  a  member  of  the  Board  of  Directors  of  Provincial  Holdings  Ltd.  and  the  New  Brunswick 
Government  Economic  Development  Funds  Inc.  In  1997  he  was  named  Deputy  Premier  while  still  keeping  his 
portfolio  as  Natural  Resources  and  Energy  Minister,  until  his  retirement.  Currently,  Mr,  Graham  serves  on  various 
boards  such  as:  Fantech  Canada  Ltd,  Vanerply  AB  in  Otterbacken,  Sweden,  Atlantic  Salmon  Federation  of  Canada 
and  Miramichi*Uganda  Foundation  Inc.  He  is  a  Trustee  of  the  Nature  Conservancy  of  Canada  and  a  Commissioner 
with  the  Canadian  Nuclear  Safety  Commission  in  Ottawa.  He  also  serves  on  other  boards  related  to  lumber, 
agriculture,  transportation  and  export. 
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BASIC  COMPENSATION 
Name  Fiscal  Year  Total 

Goguen,  Ronald  394,760 
West,  Derrick  165,245 
Goguen,  Ronald  - 
Clinch,  J.  Roger  - 
C-rmston,  Richard 
Holt,  David 
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Aug.  5,  2008 

MIRAMICHI  (CNB)  -  A  project  to  provide  steel  fabrication  for  the  $135-mi31ion  Deh  Cho  Bridge  over  the 
Mackenzie  River  in  the  Northwest  Territories  will  be  undertaken  by  ATCON  Holdings  Inc.,  thanks  in  part  to  the 
government's  assistance  in  securing  a  loan  guarantee,  Business  New  Brunswick  Minister  Greg  Byrne  announced 
today. 

"This  announcement  will  help  ensure  that  the  company  has  access  to  the  financial  resources  necessary  to 
undertake  the  work  required  to  begin  and  complete  the  project,"  said  Business  New  Brunswick  Minister  Greg 
I"    le.  'Today,  we  are  helping  an  important  Miramichi  manufacturer  that  has  created  sustainable  employment  for 
people  in  this  region.  Our  support  of  this  project  is  another  step  in  this  government's  plan  to  transform  the 
Miramichi  economy.  This  type  of  strategic  partnership  is  an  example  of  how  we  are  helping  our  companies  be 
more  innovative  and  be  more  successful,  while  furthering  our  goal  of  self-sufficiency  by  2026." 

The  provincial  government  will  provide  ATCON  with  a  $  1 3,362, 845  loan  guarantee,  which  will  allow  it  to 
undertake  work  for  a  contract  which  led  to  the  creation  of  the  $2 1 .5-million  Centre  of  Excellence  in  Steel 
Fabrication  in  Miramichi  last  September,  and  has  led  to  the  creation  of  150  jobs.  The  steel  beams  required  for 
the  project  will  be  fabricated  in  Miramichi,  and  assembled  in  the  Northwest  Territories. 

Located  in  Fort  Providence,  300  kilometers  southwest  of  Yelfowknife,  the  bridge  will  provide  a  year-round  land 
connection  between  the  Northwest  Territories  and  the  southern  provinces,  replacing  ferries  and  ice  roads. 

This  announcement  is  part  of  the  government's  commitment  to  diversifying  the  region's  economy  and  making 
economic  development  a  priority  for  the  Miramichi  region.  Recent  announcements  include  207  new  jobs  at 
Hostopia.com,  which  recently  celebrated  its  first  year  of  operation,  strategic  investments  at  FatKat  Animation 
Studios,  and  the  creation  of  the  Miramichi  Community  Action  Committee. 

ATCON  Group  was  founded  in  1 978  in  New  Brunswick  and  now  has  more  than  2,000  employees  working 
in  Janada,  the  U.S.  and  Europe.  Headquartered  in  the  Miramichi,  ATCON  has  a  diverse  group  of  industrial- 
|     ;d  companies  focusing  on  five  primary  sectors:  heavy  construction,  energy,  steel  fabrication  and  machining, 
environmental  products  and  services,  and  manufactured  wood  products. 
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Under  section  3  of  the  Economic  Development  Act,  the  Lieutenant- 
Governor  in  Council  gives  his  approval  for  the  Minister  of  Business  New  Brunswick 


(a)  to  guarantee  the  repayment  of  a  loan  made  or  to  be  made  by  a 
Canadian  financial  institution  to  Atcon  Holdings  Inc.,  in  an  amount 
notti  exceed  $10,000,000  for  a  term  not  to  exceed  eight  years; 

(h)  to  guarantee  the  repayment  of  a, loan  made  or  to  be  made  by  a 
Canadian  financial  institution  to  Atcon  Holdings  Inc.,  in  an  amount 
not  to  exceed  $20,000,000  for  a  term  to  expire  on  July  31 ,  201 0;  and 

(c)  to  guarantee  a  loan  provided  or  to  be  provided  by  a  Canadian 
financial  institution  to  Atcon  Holdings- Inc.,  with  the  liability  of  the 
Minister  under  the  guarantee  not  to  exceed  $20,000,000  for  a  term 
not  to  exceed  four  years. 


de  la  [wince  du  Nouveau-Bmnswiek."  pris  le  26  March  2009. 

Deputy  Clevk  or  th^xeculive  Council/Grafter  supplant  du  Cornell  Gxficullf 


Hermenegilde'Chiasson 
Lieutenant-Governor 


Brunswick 


CANADA 
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Conflict  of  Interest  Commissioner 
Officer  of  the  Legislative  Assembly 
Edgecombe  House,  P.  O.  Box  6000 
736  King  Street 
Fredericton  NB  E3B  5H1 

Attention:      Hon.  Patrick  A.  A.  Ryan,  Q.C. 

Dear  Sir: 

Re:     Premier  Shawn  Graham  -  Complaint  by  Claude  Williams  sworn  April  7, 2010 

In  regard  to  the  aforementioned  affidavit,  my  response  is  as  follows: 


1)  Alan  Graham  was  a  Director  of  Vanerply  AB  for  approximately  nine  or 
ten  years  resigning  in  May  2009.  He  was  never  a  shareholder.  I  had  no 
knowledge  of  my  father's  responsibilities  or  his  remuneration. 

2)  Alan  Graham  has  not  otherwise  been  a  Director  or  Shareholder  of  Atcon 
Group  during  any  period  since  I  have  been  Premier  of  the  Province  of 
New  Brunswick. 

3)  Both  the  13  Million  ("M")  and  50M  loan  guarantees  went  through  the 
normal  channels  at  Business  New  Brunswick,  i.e.,  senior  management, 
Industrial  Development  Board,  Board  of  Management  and  Cabinet. 

4)  The  1 3M  loan  guarantee  was  related  to  a  bridge  contract  in  the  North  West 
Territories,  in  particular,  the  13M  was  used  to  assist  in  construction  of  a 
steel  fabrication  mill  in  the  Miramichi,  which  in  turn  helped  to  secure  the 
bridge  contract. 

5)  The  bridge  contract  was  cancelled  through  no  fault  of  Atcon  Group  or  the 
Province.  It  is  anticipated,  that  the  13M  will  be  recovered  as  a  result  of 
the  cancellation  of  the  contract. 
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6)  The  50M  loan  guarantee  was  advanced  to  allow  Atcon  Group 

a)  To  finish  the  steel  fabrication  mill  (1 0M); 

b)  To  pay  off  high  interest  rate  loans  (20M);  and 

c)  To  secure  an  operating  line  of  credit  (20M). 

7)  The  50M  loan  guarantee  was  conditional  on  several  factors,  one  of  which 
was  that  Vanerply  be  sold.  Further,  it  could  not  reject  any  offer  greater 
than  18M  and  it  had  to  be  sold  no  later  than  July  20,  2010.  All  proceeds 
of  the  sale  were  to  be  applied  to  the  loan  guarantee  of  50M. 

8)  The  50M  loan  guarantee  was  approved  by  the  Province  in  March  2009; 
Alan  Graham  resigned  from  the  Board  of  Directors  of  Vanerply  in  May 
2009;  Atcon  Group  met  their  numerous  conditions/obligations  in  June 
2009;  The  money  (from  the  loan  guarantee)  began  being  paid  in  July 
2009. 

9)  Atcon  Group  employed  1,785  to  2,100  people,  the  vast  majority  of  whom 
either  lived  on  the  Miramichi,  or  were  from  the  Miramichi,  and  its  failure 
would  have  major  economic  consequences  for  that  region  and  the 
Province. 

10)  At  no  time  did  I  consider  that  I  had  reasonable  grounds  to  believe  that  I 
had  a  conflict  of  interest  in  dealing  with  the  aforementioned  loan 
guarantees  to  Atcon  Group. 

If  you  have  any  further  questions  or  inquiries,  please  feel  free  to  contact  me  or  my  solicitor 
Allison  Whitehead,  Q.C. 


Yours  truly, 


Shawn  Graham 
Premier 
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Conflict  of  Interest  Commissioner 
Officer  of  the  Legislative  Assembly 
Hon.  Patrick  A.  A.  Ryan,  Q.C. 
Edgecombe  House,  P.O.  Box  6000 
736  King  Street 
Fredericton,  N.B.  E3B  5H1 

Dear  Commissioner: 
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Re:  Financial  Assistance  Process 


I  am  writing  in  response  to  your  recent  request  for  information  related  to  the  process  for 
government  granting  loan  guarantees  and  other  financial  assistance, 

The  legal  authority  for  the  Minister  of  Business  New  Brunswick  to  provide  financial  assistance 
to  aid  or  encourage  the  development  of  industry  in  the  Province  falls  under  the  Economic 
Development  Act  and  New  Brunswick  Regulation  82-197. 

There  are  two  main  programs  administered  by  Business  New  Brunswick  ("BNB")  -  i.e.,  the 
Financial  Assistance  to  Industry  Program  (FAIP)  and  NB  Growth,  each  with  different  approval 
limits  and  processes.  The  FAIP  typically  involves  larger  amounts  of  assistance,  whereas  the 
maximum  amount  of  assistance  under  the  NB  Growth  Program  is  $100,000. 

Applications  for  assistance  under  FAIP  or  NB  Growth  are  assigned  to  a  Project  Executive  within 
the  Business  Financial  Support  Branch  for  review  and  recommendation.  Once  all  required 
supporting  information  has  been  provided  by  the  applicant  to  BNB,  the  Project  Executive 
performs  the  required  due  diligence  and  drafts  a  preliminary  project  evaluation  and 
recommendation  for  review  by  the  branch  manager  and  director.  This  process  includes  an 
analysis  of  the  applicant's  financial  position  and  associated  industry  sector,  financial  and 
technical  feasibility,  the  market  opportunity,  and  the  anticipated  economic  benefits  should  the 
application  be  approved.  Input  on  the  technical  and  market  aspects  of  the  project  are  sometimes 
sourced  from  BNB  sector  and  market  officers  and  are  incorporated  into  the  analysis.  As  part  of 
the  financial  due  diligence,  historical  and  projected  financial  statements  are  analyzed,  as  well  as 
the  risk  associated  with  the  company's  management,  human  resources,  competition, 
marketing/distribution,  raw  materials  and  overall  financial  health.  The  formulation  of 
recommendations  on  applications  also  frequently  involves  negotiation  by  the  Project  Executive 
with  other  lenders  and  the  applicant  on  the  proposed  terms  and  conditions  of  the  requested 
assistance. 
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FAIP  Application  Decision  Process 

Once  the  internal  due  diligence  process  is  completed,  the  Project  Executive's  project  evaluation 
and  recommendation  is  presented  to  the  Project  Review  Committee  ("PRC")  for  review  and 
recommendation.  The  PRC  consists  of  the  Assistant  Deputy  Ministers  and  senior  managers  of 
BNB,  and  it  may  accept  or  reject  the  Project  Executive's  recommendation.  The  project 
evaluation  and  PRC  recommendation  is  then  presented  to  the  New  Brunswick  Industrial 
Development  Board  ("NBIDB")  for  review  and  recommendation.  NBIDB  is  comprised  of 
Deputy  Ministers  from  the  economic  development  departments  of  government,  including  BNB, 
Post-Secondary  Education,  Training  and  Labour,  Natural  Resources,  Fisheries,  Agriculture  and 
Aquaculture,  Tourism  and  Parks,  and  the  President  of  the  Regional  Development  Corporation. 
NBIDB  recommendations  are  then  provided  to  the  Minister  of  BNB  who  is  not  bound  by  same. 
The  Minister  has  authority  under  the  Act  to  decline  any  application  once  reviewed  by  NBIDB, 
regardless  of  its  recommendation.  The  Minister  also  has  authority  under  the  Act  to  approve 
applications  which  are  positively  recommended  by  NBIDB  where  the  requested  and  outstanding 
assistance  totals  $500,000  or  less.  The  Minister  must  seek  Cabinet  approval  for  all  applications 
which  he  wishes  to  support  over  the  above-noted  $500,000  amount,  or  for  applications  under  that 
amount  which  have  not  been  recommended  by  NBIDB.  Applications  requiring  Cabinet  approval 
are  first  presented  by  the  Minister  and  senior  staff  to  the  Board  of  Management  (a  committee  of 
Cabinet),  who  then  provides  its  recommendations  to  Cabinet  for  review  and  decision. 

NB  Growth  Application  Decision  Process 

The  decision  process  for  NB  Growth  applications  (due  to  the  higher  volume  and  lower  dollar 
amounts)  differs  from  that  for  FAIP  applications.  NB  Growth  project  evaluations  and 
recommendations  are  formulated  by  the  Project  Executive  for  review  by  the  branch  manager  and 
director  as  noted  above,  but  are  then  sent  to  the  Minister  for  review  and  decision.  PRC  only 
reviews  NB  Growth  applications  where  a  difference  of  opinion  exists  between  the  BNB  Project 
Executives  and  sector  officers.  Applications  under  NB  Growth  are  not  presented  to  NBIDB, 
BOM  or  Cabinet. 

I  trust  the  above  information  is  satisfactory,  and  look  forward  to  meeting  with  you  to  discuss  this 
matter  further  and  to  elaborate  on  any  areas  in  which  you  may  have  questions. 


cc. 


S.  Perron 
J.  Rosengren 


[Traduction.] 


le  9  aotit  2010 


L'honorable  Patrick  A.A.  Ryan,  c.r. 
Commissaire  aux  conflits  d'interets 
Bureau  de  l'Assemblee  legislative 
Maison  Edgecombe,  CP.  6000 


736,  rue  King 

Fredericton(N.-B.)  E3B  5H1 


Objet :  Processus  d'aide  financiere 


Monsieur  le  commissaire, 

Je  vous  ecris  en  reponse  a  votre  recente  demande  d' information  relative  au  processus  d' octroi  par 
le  gouvernement  de  garanties  de  pret  et  d'autres  formes  d'aide  financiere. 

Le  ministre  des  Entreprises  Nouveau-Brunswick  est  investi  du  pouvoir  juridique  d'  accorder  une  aide 
financiere  en  vue  de  faciliter  et  de  favoriser  l'etablissement  ou  le  developpement  d'une  entreprise 
industrielle  dans  la  province  en  vertu  de  la  hoi  sur  le  developpement  economique  et  du  Reglement 
du  Nouveau-Brunswick  82-197. 

Entreprises  Nouveau-Brunswick  (ENB)  administre  deux  programmes  principaux  —  le  Programme 
d' aide  financiere  a  1' industrie  (PAFI)  et  le  Programme  de  croissance  des  entreprises  du  N.-B .  —  dont 
les  limites  et  processus  d' approbation  different.  Le  PAFI  vise  habituellement  des  montants  d'aide 
plus  importants,  tandis  que  le  montant  maximal  d'aide  au  titre  du  Programme  de  croissance  des 
entreprises  du  N.-B.  est  de  100  000  $. 

Les  demandes  d'aide  au  titre  du  PAFI  ou  du  Programme  de  croissance  des  entreprises  du  N.-B.  sont 
affectees  a  un  charge  de  projet  de  la  Direction  de  soutien  financier  des  entreprises  aux  fins  d'examen 
et  de  recommandation.  Une  fois  que  le  demandeur  a  fourni  a  ENB  tous  les  documents  a  l'appui 
exiges,  le  charge  de  projet  exerce  une  diligence  raisonnable  et  redige  une  evaluation  preliminaire  du 
projet  ainsi  qu'une  recommandation  qui  sont  soumises  a  l'examen  du  gestionnaire  et  du  directeur 
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de  la  direction.  Le  processus  comprend  une  analyse  de  la  situation  financiere  du  demandenr  et  du 
secteur  industriel  connexe,  de  la  faisabilite  financiere  et  technique,  des  debouches  et  des  avantages 
economiques  escomptes  si  la  demande  etait  approuvee.  Un  apport  sur  les  aspects  techniques  du 
projet  et  ceux  lies  au  marche  est  parfois  obtenu  des  agents  de  secteur  et  de  marche  d'ENB  puis 
int^gre  a  1'  analyse.  La  diligence  raisonnable  en  matiere  financiere  inclut  1'  analyse  des  etats  financiers 
historiques  et  previsionnels,  ainsi  que  des  risques  lies  a  la  gestion,  aux  ressources  humaines,  a  la 
concurrence,  a  la  commercialisation  et  a  la  distribution,  aux  matieres  premieres  ainsi  qu'a  la  sante 
financiere  generate  de  la  compagnie.  La  formulation  des  recommandations  sur  les  demandes 
necessite  en  outre  frequemment  des  negotiations  entre  le  charge  de  projet  et  d'autres  preteurs  et  le 
demandeur  sur  les  modalit^s  proposees  de  l'aide  sollicitee. 


Processus  decisionnel  pour  les  demandes  au  litre  du  PAFI 

Une  fois  terming  le  processus  interne  de  diligence  raisonnable,  le  charge  de  projet  presente  son 
evaluation  du  projet  et  sa  recommandation  a  cet  egard  au  Comite  d'examen  des  projets  (CEP)  aux 
fins  d'examen  et  de  recommandation.  Le  CEP,  qui  regroupe  les  sous-ministres  adjoints  et  les 
gestionnaires  principaux  d'ENB,  peut  accepter  ou  rejeter  la  recommandation  du  charge  de  projet. 
L'evaluation  du  projet  et  la  recommandation  du  CEP  sont  ensuite  presentees  au  Conseil  de 
developpement  industriel  du  Nouveau-Brunswick  (CDINB)  aux  fins  d'examen  et  de 
recommandation.  Le  CDINB  est  compose  des  sous-ministres  des  ministeres  charges  du 
developpement  economique  —  ENB,  Education  postsecondaire,  Formation  et  Travail,  Ressources 
naturelles,  P6ches,  Agriculture  et  Aquaculture  et  Tourisme  et  Pares  —  et  du  president  de  la  Societe 
de  developpement  regional.  Les  recommandations  du  CDINB  sont  presentees  par  la  suite  au  ministre 
d'ENB  mais  ne  le  lient  pas.  La  loi  autorise  le  ministre  a  rejeter  toute  demande  examinee  par  le 
CDINB,  peu  importe  la  recommandation  de  ce  dernier.  La  loi  autorise  en  outre  le  ministre  a 
approuver  les  demandes  qui  ont  recu  une  recommandation  favorable  du  CDINB  si  le  total  de  l'aide 
demandee  et  de  l'aide  impayee  est  egal  ou  inferieur  a  500  000  $.  Le  ministre  doit  demander 
F  approbation  du  Cabinet  pour  les  demandes  d'un  montant  superieur  a  500  000  $  qu'  il  veut  appuyer 
ainsi  que  pour  les  demandes  d'un  montant  inferieur  a  cette  somme  que  le  CDINB  n'a  pas 
recommandees.  Les  demandes  qui  necessitent  Fapprobation  du  Cabinet  sont  d'  abord  presentees  par 
le  ministre  et  le  personnel-cadre  au  Conseil  de  gestion  (un  comite  du  Cabinet),  qui  presente  ensuite 
ses  recommandations  au  Cabinet  aux  fins  d'examen  et  de  decision. 

Processus  decisionnel  des  demandes  au  titre  du  Programme  de  croissance  des  entreprises  du  N.-B. 

En  raison  du  volume  superieur  et  des  sommes  plus  faibles,  le  processus  decisionnel  pour  les 
demandes  au  titre  du  Programme  de  croissance  des  entreprises  du  N.-B.  differe  de  celui  pour  les 
demandes  au  titre  du  PAFI.  Les  evaluations  et  les  recommandations  relatives  aux  projets  au  titre  du 
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Programme  de  croissance  des  entreprises  du  N.-B.  sont  formulees  par  le  charge  de  projet  aux  fins 
d'examen  par  le  gestionnaire  et  le  directeur  de  la  direction,  selon  les  modalites  decrites  ci-dessus, 
mais  elles  sont  ensuite  acheminees  au  ministre  aux  fins  d'examen  et  de  decision.  Le  CEP  n' examine 
les  demandes  a  ce  titre  que  dans  le  cas  d'une  divergence  d' opinions  entre  les  charges  de  projets 
d'ENB  et  les  agents  de  secteur.  Les  demandes  au  titre  du  Programme  de  croissance  des  entreprises 
du  N.-B.  ne  sont  presentees  ni  au  CDINB,  au  Conseil  de  gestion  ni  au  Cabinet. 

J'espere  que  les  renseignements  ci-dessus  vous  satisferont  et  je  me  ferai  unplaisir  de  vous  rencontrer 
pour  discuter  davantage  de  la  question  et  pour  dormer  de  plus  amples  renseignements  sur  les 
domaines  ou  vous  avez  peut-etre  des  questions. 

Je  vous  prie  d'agreer,  Monsieur  le  cornrnissaire,  Texpression  de  mes  sentiments  les  plus  distingues. 

Pour  Bill  Levesque,  sous-ministre 


Roger  Robichaud  [signature] 


c.c. :    S.  Perron 

J.  Rosengren 


IN  THE  MATTER  OF  THE  MEMBERS'  CONFLICT  OF  INTEREST  ACT,  S.N.B. 
1999,  c.  M-7.01 

AND  IN  THE  MATTER  OF  THE  INQUIRIES  ACT,  R.S.N.B.  1973,  C.M1,  S.4 

AND  IN  THE  MATTER  OF  AN  INVESTIGATION  AND  INQUIRY  of  an  alleged 
breach  of  Section  4  of  the  Members'  Conflict  of  Interest  Act  by  Shawn  Graham,  a 
member  of  the  Executive  Council  in  participating  in  Cabinet  approvals  of  guarantees  to  a 
Canadian  financial  institution  in  favour  of  Atcon  Holdings  Inc.  while  his  father,  Alan 
Graham,  was  a  paid  director  and  consultant  to  the  Atcon  group  of  companies  or  a 
subsidiary  thereof. 

INSPECTION  OF  DOCUMENTS  -  INTERIM  DECISION 

There  seems  to  me  to  be  a  misunderstanding  as  to  the  purpose  of  an  inquiry.  First  of  all, 
let  me  make  it  clear  that  an  inquiry  is  not  a  trial.  There  is  no  lawsuit  before  me.  The 
procedure  followed  in  an  inquiry  is  not  adversarial.  The  witnesses  who  are  called  upon  to 
testify  and  to  produce  documents  establish  the  facts  for  the  Commissioner  to  write  a 
report  for  the  Legislative  Assembly.  My  mandate  is  to  examine  in  a  structured  and 
independent  manner  the  facts  and  events  surrounding  an  allegation  of  conflict  of  interest 
by  one  member  of  the  assembly  against  another  member  of  the  assembly.  In  the  end  the 
inquiry  exemplifies  and  tests  public  confidence  in  government  institutions. 

The  subject  of  this  Inquiry  is  a  request  by  affidavit  sworn  the  7th  day  of  April,  2010  for 
an  investigation  under  the  Members'  Conflict  of  Interest  Act  that  Shawn  Graham,  a 
Member  and  President  of  the  Executive  Council  of  New  Brunswick,  was  in  a  conflict  of 
interest  when  he  participated  in  Executive  Council  meetings  for  approval  of  financial 
assistance  guarantees  of  many  millions  of  dollars  for  the  Atcoa  group  of  companies  while 


his  father,  Alan  Graham,  was  a  director  and  consultant  of  Vanerply  AB  one  of  the  Atcon 
group  of  companies  during  the  years  2008  and  2009. 

The  former  Premier  formally  replied  that  he  did  not  have  reasonable  grounds  to  believe 
that  he  had  a  conflict  of  interest  in  dealing  with  the  guarantees. 

The  investigation  proceeded  until  the  Deputy  Minister  of  Business  New  Brunswick,  Bill 
Levesque,  failed  to  respond  to  repeated  requests  for  information  and  the  production  of 
pertinent  documents  under  his  care  or  control.  As  a  result,  these  negative  responses 
obliged  me  to  expand  the  investigation  into  an  investigation  and  inquiry.  Mr.  Levesque 
was  summonsed  to  testify. 

On  the  witness  stand  Mr.  Levesque  refused  to  produce  or  discuss  the  contents  of  various 
drafts  of  memorandums  to  the  executive  council  prepared  by  personnel  in  Business  New 
Brunswick  while  the  Atcon  requests  for  financial  assistance  proceeded  through  the  multi 
stage  application  process  in  Business  New  Brunswick  and  on  their  way  to  the  Executive 
Council.  The  requests  for  $50,000,000  were  consistently  rejected  at  all  levels  in  Business 
New  Brunswick  but  approved  by  the  Executive  Council.  An  Order  in  Council  was 
authored  on  March  26,  2009  for  the  $50,000,000.  The  refusals  to  produce  or  to  testify  are 
founded  upon  assertions  of  privilege. 

It  is  submitted  by  Shawn  Graham  that  Alan  Graham  was  and  had  been  a  director  of 
Vanerply  AB  for  approximately  nine  or  ten  years  until  resigning  in  May  of  2009  a  date 
subsequent  to  the  Order  in  Council. 
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The  Atcon  group  of  companies  has  been  placed  in  bankruptcy  and  New  Brunswick  has 
been  called  upon  to  pay.  Although  there  may  be  some  recovery,  the  losses  are  still  being 
calculated  and  litigated  and  may  exceed  the  intended  exposure  of  $50,000,000. 

COUNSEL 

Throughout  the  investigation  and  inquiry  the  Attorney  General  of  New  Brunswick  has 
provided  counsel  to  present  and  former  government  employees  no  matter  whether  the 
witnesses  or  potential  witnesses  were  departmental  employees  or  employees  at  the  level 
of  the  Executive  Council.  The  Attorney  General  is  a  member  of  the  Executive  Council. 
This  may  well  suggest  that  there  is  a  systemic  conflict  of  interest  in  the  Attorney 
General's  office  as  evidenced  by  counsel  advising  personnel  at  various  department  levels 
and  then  advising  the  executive  council  on  the  same  legal  matters  as  they  eventually 
evolved  at  the  final  level.  In  some  instances  the  same  lawyer,  because  of  certain  file 
familiarity  or  expertise,  appeared  and  advised  at  the  various  levels.  The  conflict  is  a  cross 
polination  by  lawyers  from  the  office  of  the  Attorney  General  providing  legal  advice  to 
various  levels  of  the  bureaucracy  and  to  the  executive  council  with  divergent  interests. 

The  former  Premier  is  represented  by  Allison  Whitehead  Q.C.  or,  when  necessary,  a 
partner  in  his  law  firm. 

ONUS  OF  PROOF 

The  onus  of  proof  of  establishing  privilege  rests  with  the  party  seeking  to  rely  on  its 
existence.  In  the  case  at  bar  the  onus  is  on  the  Executive  Council  or  the  entity  purporting 
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to  represent  the  Executive  Council,  the  Attorney  General  of  New  Brunswick. 
Application  of  the  onus  of  proof  goes  back  as  far  as  Sfockdak  v.  Hansard  (1839),  9  Ad  & 
E  1,  1 12  E.R.  1112  and  was  applied  by  the  Supreme  Court  of  Canada  in  Canada  (House 
of  Commons)  v.  Vaid  [2005]  S.C.J.  No.  28  where  Binnie  J.  writing  for  the  court 
discussed  the  argument  that  privilege  was  based  upon  a  claim  of  necessary  immunity.  He 

went  on  to  say  at  para.  29,  sub  para  8: 

8.  Proof  of  necessity  may  rest  in  part  in  "shewing  that  it  has  been  long  exercised  and 
acquiesced  in"  (Slockdale  v.  Hansard,  at  p.  1189).  The  party  who  seeks  to  rely  on  the 
immunity  provided  by  parliamentary  privilege  has  the  onus  of  establishing  its  existence. 

. .  .The  onus  of  shewing  that  it  is  so  lies  upon  the  defendants,  for  it  is  certainly  prima  facie 
contrary  to  the  common  law.  [ibid.,  at  p.  11 89.] 

The  burden  of  proof  is  on  those  who  assert  it,  and,  for  the  purposes  of  this  cause,  the 
proof  must  go  to  the  whole  of  the  proposition...  [ibid.,  at  p.  1201] 


PARLIAMENTARY  PRIVILEGE  APPLIES  TO  LEGISLATURES 
The  Vaid  case  also  settled  the  question  of  whether  parliamentary  privilege  applied  to  the 
legislatures  of  the  provinces.  Justice  Binnie  held  at  para.  28  that  it  did  and  relied 
particularly  on  New  Brunswick  Broadcasting  v.  Nova  Scotia  (Speaker  of  the  House  of 
Assembly),  [1993]  1  S.C.R.  319  and  Harvey  v.  New  Brunswick  (Attorney  General), 
[1996]2S.C.R.  876. 

At  para.  29,  sub  paras.  1 ,  2  and  3  Justice  Binnie  held: 

29  While  there  are  some  significant  differences  between  privilege  at  the  federal  level,  for 
which  specific  provision  is  made  in  s.  18  of  the  Constitution  Act,  1867,  and  privilege  at 
the  provincial  level,  which  has  a  different  constitutional  underpinning,  many  of  the 
relevant  issues  concerning  privilege  were  resolved  in  New  Brunswick  Broadcasting  and 
earlier  cases,  and  there  is  no  need  to  repeat  the  analysis  here.  For  present  purposes,  it  is 
sufficient  to  state  a  number  of  propositions  that  are  now  accepted  both  by  the  courts  and 
by  the  parliamentary  experts. 

1.  Legislative  bodies  created  by  the  Constitution  Act,  1867  do  not 
constitute  enclaves  shielded  from  the  ordinary  law  of  the  land.  "The 
tradition  of  curial  deference  does  not  extend  to  everything  a  legislative 
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assembly  might  do,  but  is  firmly  attached  to  certain  specific  activities 
of  legislative  assemblies,  i.e.,  the  so-called  privileges  of  such  bodies" 
(New  Brunswick  Broadcasting,  at  pp.  370-71).  Privilege  "does  not 
embrace  and  protect  activities  of  individuals,  whether  members  or  non- 
members,  simply  because  they  take  place  within  the  precincts  of 
Parliament"  (U.K.,  Joint  Committee  on  Parliamentary  Privilege,  vol.  1, 
Report  and  Proceedings  of  the  Committee  (1999)  ("British  Joint 
Committee  Report"),  at  para.  242  (emphasis  in  original)). 

2.  Parliamentary  privilege  in  the  Canadian  context  is  the  sum  of  the 
privileges,  immunities  and  powers  enjoyed  by  the  Senate,  the  House  of 
Commons  and  provincial  legislative  assemblies,  and  by  each  member 
individually,  without  which  they  could  not  discharge  their  functions 
(Beauchesne's  Rules  &  Forms,  at  p.  11;  Erskine  May,  at  p.  75;  New 
Brunswick  Broadcasting,  at  p.  380). 

3.  Parliamentary  privilege  does  not  create  a  gap  in  the  general  public 
law  of  Canada  but  is  an  important  part  of  it,  inherited  from  the 
Parliament  at  Westminster  by  virtue  of  the  preamble  to  the  Constitution 
Act,  1867  and  in  the  case  of  the  Canadian  Parliament,  through  s.  18  of 
the  same  Act  (New  Brunswick  Broadcasting,  at  pp.  374-78;  Telezone 
Inc.  v.  Canada  (Attorney  General)  (2004),  69  O.R.  (3d)  161  (C.A.),  at 
p.  165;  and  Samson  Indian  Nation  and  Band  v.  Canada,  [2004]  1 
F.C.R.  556,  2003  FC  975). 


PRIVILEGE  ASSERTED 

The  claim  against  production  here  is  that  memoranda  prepared  by  persons  at  any  level  of 
government  including  drafts  which  are  designated  or  described  as  "memorandum  to 
executive  council"  are  privileged.  These  are  the  documents  requested  of  Deputy  Minister 
Levesque  of  Business  New  Brunswick  for  inspection.  These  were  not  in  the  possession  of 
the  Executive  Council  but  of  Business  New  Brunswick.  Further,  Deputy  Minister 
Levesque  was  requested  to  produce  a  list  of  documents  in  the  possession  of  Business 
New  Brunswick  in  any  way  dealing  with  the  applications  of  the  Atcon  group  of 
companies  for  financial  assistance.  It  was  not  until  undertakings  were  adopted  in  the 
Inquiry  that  compliance  with  this  directive  was  made  by  Mr.  Levesque. 
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Any  claims  for  absolute  privilege  were  dashed  by  the  Supreme  Court  of  Canada  more 
than  25  years  ago.  The  leading  author  is  none  other  than  Justice  La  Forest  in  Carey  v.  The 
Queen  in  Right  of  Ontario,  [1986]  2  S.C.R.  637.  The  import  of  the  Carey  decision  is  that 
for  the  proper  administration  of  justice  it  is  necessary  that  litigants  have  access  to  all 
evidence  that  might  be  of  assistance  to  the  fair  disposition  of  the  issues  in  litigation. 
Counsel  from  the  office  of  the  Attorney  General  posits  as  follows: 

There  are  two  reasons  as  to  why  these  documents  cannot  be  disclosed.  The  first 
relates  to  the  fact  that  if  these  types  of  documents  were  disclosed  it  would  lead  to 
a  decrease  in  the  completeness  and  candour  and  frankness  of  documentation 
provided  to  and  reviewed  by  Executive  Council.  It  would  affect  the  quality  of  the 
decisions  made  by  Executive  Council,  the  quality  and  candour  of  the  discussions 
of  Cabinet  members,  and  the  quality  of  the  materials  provided  to  Executive 
Council. 

The  second  reason  that  this  documentation  cannot  be  provided  relates  to  the 
timing  of  the  Cabinet  meetings  and  particularly  the  fact  that  there  has  been  a 
change  in  government  since  the  MEC's  at  issue  were  created.  By  providing 
access  to  these  documents  the  new  government  would  be  able  to  obtain  indirectly 
information  to  which  it  is  not  entitled  to  get  directly.  At  the  very  least  the 
Commissioner  must,  before  ordering  that  the  documents  be  disclosed,  weigh  the 
competing  interests  of  government  confidentiality  and  the  proper  administration 
of  justice  in  light  of  parliamentary  practices  and  customs. 

There  is,  however,  a  third  reason  advanced  by  counsel  for  the  Attorney  General  and  it 
relates  to  s.  32  of  the  Interpretation  Act.  The  argument  is  that  even  though  the  Inquiries 
Act  gives  me  broad  powers  to  compel  the  attendance  of  witnesses  and  to  order  the 
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production  of  documents  there  is  no  specific  authority  binding  the  Crown  to  require  a 
witness  to  attend  or  to  produce  documents.  S.  32  reads  as  follows: 

32  No  Act  or  regulation  impairs  or  adversely  affects  the  rights  of  the  Crown  unless  it  is 
expressly  stated  therein  that  the  Crown  is  bound  thereby. 

The  three  arguments  of  the  Attorney  General  for  non  production  of  Executive  Council 
documents  can  be  described  as  1.  The  Candour  argument,  2.  The  unauthorized 
information  to  new  government  argument  and  3.  The  Interpretation  Act  argument  that  the 
Inquiries  Act  does  not  apply  to  the  Crown. 

I  will  establish  the  foundation  for  my  decision  that  I  am  entitled  to  inspect  the  documents 
in  question  via  the  following  approach: 

LEGISLATION  IN  SUPPORT 

The  conflict  of  interest  sections  before  the  Inquiry: 

Sections  4  and  15  of  the  Members'  Conflict  of  Interest  Act  are  pertinent  to  the  matter 
before  the  Inquiry.  Section  4  prohibits  a  member  from  participating  in  making  a  decision 
that  the  member  reasonably  should  know  gave  rise  to  the  opportunity  to  further  the 
private  interest  of  another  person  and  section  1 5  requires  that  a  member  of  the  Executive 
Council  who  has  a  possible  conflict  of  interest  shall  have  someone  else  appointed  to 
make  the  decision. 

The  matter  in  issue  is  the  decision  making  participation  of  Shawn  Graham  at  the 
Executive  Council  level  that  gave  rise  to  the  opportunity  to  further  the  private  interest  of 
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Alan  Graham,  his  father,  a  paid  director  and  consultant  of  one  of  the  Atcon  group  of 
companies  seeking  financial  assistance  from  the  Province  of  New  Brunswick. 


CONFLICT  OF  INTEREST 

4  A  member  shall  not  make  a  decision  or  participate  in  making  a  decision  in  the 
execution  of  his  or  her  office  if  the  member  knows  or  reasonably  should  know  that  in  the 
making  of  the  decision  there  is  the  opportunity  to  further  the  member's  private  interest  or 
to  further  another  person's  private  interest. 


PROCEDURES  ON  CONFLICT  OF  INTEREST 

15  A  member  of  the  Executive  Council  who  has  reason  to  believe  that  he  or  she  has  a 
conflict  of  interest  with  respect  to  a  matter  that  requires  that  member's  decision  shall 
report  that  possible  conflict  to  the  President  of  the  Executive  Council  and  ask  the  Premier 
or  Deputy  Premier  to  appoint  another  member  of  the  Executive  Council  to  perform  the 
member's  duties  in  the  matter  for  the  purpose  of  making  the  decision,  and  the  member 
who  is  appointed  may  act  in  the  matter  for  the  period  of  time  necessary  for  the  purpose. 


The  Members'  Conflict  of  Interest  Act  empowering  an  investigation  and  inquiry: 
S.  36  controls  the  mechanism  of  how  to  request  an  investigation  for  an  alleged  breach  of 
the  Act  and  s.  37  sets  forth  the  powers  of  the  Commissioner  in  dealing  with  the 
investigation  of  a  breach. 


INVESTIGATION  AND  INQUIRY 

37(1)  On  receiving  a  request  under  section  36,  the  Commissioner  may  conduct  an 
investigation  with  or  without  conducting  an  inquiry. 

37(2)  The  Commissioner  shall  provide  the  member  who  is  the  subject  of  the  investigation 
with  reasonable  notice  and  shall  give  the  member  an  opportunity  to  respond  to  the 
allegation. 

37(2.1)  When  the  Commissioner  conducts  an  investigation  or  an  inquiry  under  this 
section,  the  member  who  is  the  subject  of  the  request  under  section  36  shall  respond 
promptly  and  completely  to  all  of  the  Commissioner's  questions  and  requests  for 
information. 
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37(3)  Where  the  Commissioner  elects  to  conduct  an  inquiry  under  (his  section,  the 
Commissioner  has  all  the  powers,  privileges  and  immunities  conferred  on  a 
commissioner  under  the  Inquiries  Act. 


THE  INQUIRIES  ACT 

The  powers,  privileges  and  immunities  referred  to  in  s.37(3)  of  the  Members '  Conflict  of 
Interest  Act  are  set  forth  in  s.  4(1)  the  summons  and  order  for  the  production  of 
documents,  s.4(2)  attendance  and  production  of  documents  and  s.8  relevant  evidence 
acceptable  though  not  admissible  at  a  trial. 

4(1)  Any  one  commissioner  may  by  summons,  in  the  prescribed  form,  require  the 
attendance  before  them  of  any  person  whose  evidence  may  be  material  to  the  subject  of 
the  inquiry,  and  may  order  any  person  to  produce  such  books,  papers  and  documents  as 
appear  necessary. 

4(2)  Every  such  person  shall  attend  and  answer  all  questions  put  to  him  by  a 
commissioner  touching  the  matters  being  or  to  be  inquired  into,  and  shall  produce  before 
the  commissioners  all  books,  papers  and  documents  required  of  him,  and  in  his  custody 
or  control. 

8  The  commissioners  may  hear  and  accept  any  relevant  evidence  even  though  it  is  not 
admissible  under  the  rules  applying  to  trials  in  The  Court  of  Queen's  Bench  of  New 
Brunswick. 


THE  SUPREME  COURT 

I  adopt  the  argument  of  Gary  Faloon  Q.C.,  counsel  to  the  Inquiry  who  made  the 
following  submission: 


Limits  of  Executive  Privilege 


The  Province's  position  is  that  historically,  the  Canadian  democratic  tradition 
affirms  the  confidentiality  of  conversations  conducted  in  Executive  Council 
meetings  and  that  of  documents  and  papers  prepared  for  the  Executive  Council. 
The  reason  for  this  wholesale  claim  to  immunity,  it  is  often  argued,  is  to  protect 
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the  private  conversations  of  Cabinet  members  and  ensure  (hat  government  policy 
can  be  conceived  and  argued  openly  and  candidly  behind  closed  doors. 

However,  over  the  past  30  years,  Canadian  courts  have  taken  the  position  that  the 
general  philosophy  should  be  one  of  openness  which  leads  to  disclosure  and  not 
immunity.  This  started  with  Smallwood  v.  Sparling  et  al,  [1982]  2  S.C.R.  686 
and  Carey  v.  The  Queen  in  Right  of  Ontario,  [1986]  2  S.C.R.  637,  two  Supreme 
Court  cases  in  which  Crown  immunity  was  not  upheld.  "Writing  for  the  Court  in 
Carey,  La  Forest  J.  stated  at  para.  46: 

I  am  prepared  to  attach  some  weight  to  the  candour  argument  but  it  is 
very  easy  to  exaggerate  its  importance.  Basically,  we  all  know  that 
some  business  is  better  conducted  in  private,  but  generally  I  doubt  if  the 
candidness  of  confidential  communications  would  be  measurably 
affected  by  the  off-chance  that  some  communication  might  be  required 
to  be  produced  for  the  purposes  of  litigation.  Certainly  the  notion  has 
received  heavy  battering  in  the  Courts. 

La  Forest  J.  further  held  that  there  are  limits  to  executive  privilege.  At  paras.  52- 
53,  referring  to  U.S.  v.  Nixon,  94  S.Ct.  3090  (1974),  he  stated: 

The  Court  recognized  the  need  to  protect  communications  between 
high  government  officials.  It  gave  some  weight  to  the  candour 
argument,  but  it  also  noted  the  importance  of  protecting  the  President 
from  being  harassed  by  vexatious  and  unnecessary  subpoenas. 

On  the  other  hand,  the  need  for  confidentiality  in  government,  the  court 
thought,  must  be  weighed  against  the  historic  commitment  to  the  rule 
of  law.  The  integrity  of  the  judicial  system  and  public  confidence  in  it 
depended  on  hill  disclosure  of  all  facts  within  the  framework  of  the 
rules  of  evidence,  particularly  in  criminal  matters. 

Ordering  the  disclosure  of  Cabinet  documents  for  the  Court's  inspection,  he  went 
on  to  conclude  at  para.  84: 

Divulgence  is  all  the  more  important  in  our  day  when  more  open 
government  is  sought  by  the  public.  It  serves  to  reinforce  the  faith  of 
the  citizen  in  his  governmental  institutions.  This  has  important 
implications  for  the  administration  of  justice,  which  is  of  prime  concern 
to  the  courts. 


See  also  Alan  W.  Bryant,  Sidney  N.  Lederman  and  Michelle  K.  Fuerst,  Sopinka, 
Lederman  &  Bryant:  The  Law  of  Evidence  in  Canada,  3rd  ed.,  (Markham: 
LexisNexis,  2009),  at  p.  910: 

In  addition  to  concerning  itself  with  the  protection  of  confidential 
communications  within  certain  important  societal  relationships, 
privilege  may  be  invoked  to  preserve  society  as  a  whole  when 
disclosure  may  jeopardize  the  national  security  of  the  country  or  impair 
the  expeditious  administration  of  the  government  [...]  These  categories 
of  privilege  are  based  upon  diverse  sets  of  external  values  worthy  of 
protection  even  in  the  face  of  hindering  the  effectiveness  of  the  trial 
process.  Accordingly,  there  always  exists  a  tension  when  the  doctrine 
of  privilege  is  invoked  as  it  consequentially  obstructs  the  truth-finding 
process.  That  being  the  natural  result,  the  courts  have  not  shown  great 
eagerness  to  proliferate  the  areas  of  privilege.  Chief  Justice  Warren 
Burger  put  it  this  way  in  a  celebrated  American  case  [ot Nixon,  supra]: 

Whatever  their  origins,  these  exceptions  to  the 
demand  for  every  man's  evidence  are  not  lightly 
created,  nor  expansively  construed,  for  they  are  in 
derogation  of  the  search  for  the  truth. 

Smallwood,  supra  involved  a  claim  of  absolute  immunity  from  testifying  before  a 
federal  public  inquiry  by  Mr.  Smallwood,  a  former  premier  of  the  Province  of 
Newfoundland.  His  claim  was  for  immunity  from  giving  oral  testimony  and 
producing  any  documents  because  he  was  Premier,  a  Minister  of  the  Crown  and  a 
member  of  the  Executive  Council.  In  delivering  the  judgment  of  the  Court, 
Wilson  J.  held  that  Mr.  Smallwood  was  a  compellable  witness  but,  more 
importantly,  that  the  law  with  respect  to  documents  is  a  rule  of  relative 
immunity.  In  applying  the  rule  it  is  necessary  to  balance  the  interest  in  disclosure 
in  a  given  case  against  the  public  interest  in  non-disclosure  and,  if  the  former 
outweighs  the  latter,  then  disclosure  must  be  made. 


Any  investigation  or  inquiry  into  the  propriety  of  the  conduct  of  government 
officials  is  of  vital  importance  to  maintaining  the  democratic  tradition  in  Canada, 
and  any  information  request  for  those  purposes  should  be  afforded  great  weight. 
In  Canada  (Attorney  General)  v.  Almalki,  2010  FC  1106,  Mosley  J.  held,  at  para. 
182: 

The  public  interest  in  holding  government  accountable  for  the  alleged 
actions  and  omissions  of  its  servants  is  an  important  consideration  in 


this  case.  Mr.  Justice  La  Forest  stated  the  following  in  Carey,  above,  at 
page  673: 

There  is  a  further  matter  that  militates  in  favour  of 
disclosure  of  the  documents  in  the  present  case.  The 
appellant  here  alleges  unconscionable  behaviour  on 
the  part  of  the  government.  As  I  see  it,  it  is  important 
that  this  question  be  aired  not  only  in  the  interests  of 
the  administration  of  justice  but  also  for  the  puipose 
for  which  it  is  sought  to  withhold  the  documents, 
namely  the  proper  functioning  of  the  executive 
branch  of  government. 

Carey,  supra  is  now  settled  law  in  Canada.  In  Nova  Scotia  (Attorney  General)  v. 
Royal  &  Sun  Alliance  Insurance  Co.  of  Canada,  (2000)  189  N.S.R.  (2d)  290  (NS 
S.C.),  Wright  J.  called  it,  at  para.  14,  "[the]  seminal  case  on  the  law  of  Cabinet 
privilege  (now  more  properly  called  a  public  interest  immunity)  in  this  country". 

See  also  Fullowka  v.  Royal  Oak  Mines  Inc.,  1999  CarswellNWT  23  (NWT  S.C.), 
where  Vertes  J.  quoted  from  Professor  P.W.  Hogg's  article,  "Government 
Liability:  Assimilating  Crown  and  Subject",  at  (1994)  16  Advocates  Quarterly 
366: 

The  longstanding  issue  here  has  been  the  extent  to  which  the  courts 
could  review  a  claim  by  a  Minister  that  a  document  was  privileged  on 
the  ground  that  its  disclosure  would  be  injurious  to  the  public  interest. 
This  issue  broke  out  into  various  subsidiary  issues.  Was  the  certificate 
of  the  Minister  conclusive?  Were  the  documents  immune  from  judicial 
inspection?  Was  the  need  to  preserve  candour  in  the  public  service  a 
sufficient  around  of  public  interest?  Were  Cabinet  documents  in  a 
particularly  protected  category?  Since  the  Second  World  War,  the 
courts  of  the  Commonwealth  have  gradually  tackled  all  these  questions 
-  with  predictable  results  given  the  tendency  that  I  have  been 
reporting.  In  Canada,  the  final  step  was  taken  in  Carey  v.  Ontario,  in 
which  all  of  the  above  questions  were  answered  No.  The  Supreme 
Court  of  Canada  refused  to  accept  a  certificate  of  Crown  privilege  with 
respect  to  Cabinet  documents,  refused  to  accept  that  candour  in  the 
public  service  was  a  particularly  important  ground  of  public  interest 
and  remitted  the  claim  of  privilege  to  the  trial  court  to  inspect  the 
documents  in  private  and  to  decide  whether  or  not  they  ought  to  be 
produced. 

[Emphasis  added] 


I  would  add  to  counsel's  submission  to  the  Inquiry  the  case  of  Babcock  v.  Canada 
(Attorney  General)  [2002]  S.C.J.  No.  58,  [2002]  3  S.C.R.  3  which  quoted  extensively 
from  Justice  La  Forest  in  the  Carey  decision.  Chief  Justice  McLachlin  observed  that 
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Cabinet  confidences  must  be  balanced  against  the  public  interest  in  disclosure.  It  then 
requires  a  certain  balancing.  She  gave,  for  example,  that  there  must  be  a  way  of 
determining  that  the  information  to  be  protected  truly  relates  to  Cabinet  deliberations.  As 
a  result  many  jurisdictions  have  enacted  legislation  protecting  cabinet  confidentiality. 

In  New  Brunswick,  this  has  been  done  with  respect  to  several  Acts  for  example:  The 
Ombudsman  Act;  The  Personal  Health  Information  Privacy  and  Access  Act;  The  Right  to 
Information  and  Protection  of  Privacy  Act;  The  Public  Interest  Disclosure  Act.  There  has 
been  no  such  restriction  with  respect  to  the  Members '  Conflict  of  Interest  Act. 

Logically,  the  enactment  of  restrictive  legislation  would  frustrate  the  purpose  of  the 
Members '  Conflict  of  Interest  Act.  The  Act  is  directed  at  the  integrity  of  the  members.  To 
frustrate  an  inquiry  into  conduct  which  the  legislature  itself  intends  to  prohibit  would  be 
inimical  to  the  pursuit  of  integrity  principles  so  clearly  identified  in  the  Members' 
Conflict  of  Interest  Act.  The  Act  itself  is  a  code  of  conduct;  the  public  interest  must 
prevail. 

CONVENTION-NEW  GOVERNMENT-OLD  GOVERNMENT 

The  unwritten  custom,  referred  to  as  a  "convention"  is  that  when  the  government  changes 
the  new  government  does  not  have  access  to  the  Cabinet  records  of  the  previous 
government. 
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The  Deputy  Minister  of  Business  New  Brunswick  refused  to  disclose  the  memoranda  to 
executive  council.  His  counsel  from  the  Office  of  the  Attorney  general  said  in  a  brief  to 
the  Inquiry: 

Any  disclosure  of  MEC's  to  the  Commissioner  would  be  contrary  to  the 
conventions  of  parliamentary  democracy  which  dictate  that  a  new  government 
does  not  have  access  to  the  Cabinet  records  of  a  previous  government.  To  allow 
access  to  Cabinet  documents  because  a  member  of  a  new  government  filed  a 
complaint  under  the  Members '  Conflict  of  Interest  Act  would  allow  the  new 
government  access  to  documents  to  which  they  are  not  entitled.  It  would  interfere 
with  the  public  interest  by  altering  well  established  principles  relating  to  past 
Cabinet  confidences  and  it  would  permit  the  new  government  to  obtain  indirectly 
information  to  which  it  is  not  permitted  to  get  directly. 

I  am  unable  to  fathom  any  persuasive  logic  for  the  argument.  Under  the  Members' 
Conflict  of  Interest  Act  I  am  a  sworn  officer  of  the  Legislative  Assembly,  chosen  by 
unanimous  consent  for  the  appointment.  Everything  that  comes  though  my  office  is 
confidential.  The  Inquiry  is  closed  and  the  Inquiry  remains  confidential  until  my  report  is 
laid  before  the  Legislative  Assembly.  Subsequent  to  that  all  documents  are  destroyed. 

I  fail  to  appreciate  the  argument  that  somehow  the  new  government  will  obtain  sensitive 
policy  information  of  the  former  government  through  my  inspection  of  documents  or  any 
use  thereof  dealing  with  the  Atcon  group  of  companies'  applications  for  financial 
assistance  that  relate  to  the  request  for  an  investigation  under  s.  4  of  the  Act.  Financial 
assistance  was  authorized.  The  question  is  whether  Shawn  Graham  participated  in 
making  a  decision  in  the  execution  of  his  office  when  he  reasonably  should  have  known 
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that  it  gave  an  opportunity  to  further  the  private  interest  of  his  father,  a  director  and 
consultant  of  Vanerply  AB. 


As  Commissioner  of  the  Inquiry,  I  am  not  an  agent  of  the  government  of  the  day.  I  report 
to  the  Legislative  Assembly.  I  am  concerned  only  with  the  facts  that  will  lead  me  to  a 
conclusion  of  whether  there  was  a  breach  of  the  Act. 


I  adopt  the  argument  of  counsel  to  the  Inquiry  with  respect  to  the  "convention": 


The  Convention  with  Respect  to  Confidences  of  a  Previous  Cabinet 

The  nature  and  origins  of  constitutional  conventions  were  canvassed  by 
Iacobucci,  J.  in  Ontario  English  Catholic  Teachers'  Assn.  v.  Ontario  (Attorney 
General),  [2001]  1  S.C.R.  470  (S.C.C.).  Writing  for  a  unanimous  Court,  he 
stated  at  para.  65: 

Constitutional  conventions  relate  to  the  principles  of  responsible 
government,  not  to  how  a  particular  power,  which  is  clearly  within  a 
provincial  government's  jurisdiction,  is  to  be  exercised,  The  nature  of 
constitutional  conventions  was  reviewed  by  this  Court  in  Patriation 
Reference,  supra,  at  pp.  878  and  880: 

It  was  apparently  Dicey  who,  in  the  first  edition  of 
his  Law  of  the  Constitution,  in  1885,  called  them  the 
"conventions  of  the  constitution",  (see  W.  S. 
Holdsworth,  "The  Conventions  of  the  Eighteenth 
Century  Constitution"  (1932),  17  Iowa  Law  Rev. 
161),  an  expression  which  quickly  became  current. 
What  Dicey  described  under  these  terms  are  the 
principles  and  rules  of  responsible  government, 
several  of  which  are  stated  above  and  which  regulate 
the  relations  between  the  Crown,  the  prime  minister, 
the  cabinet  and  the  two  Houses  of  Parliament.  These 
rules  developed  in  Great  Britain  by  way  of  custom 
and  precedent  during  the  nineteenth  century  and  were 
exported  to  such  British  colonies  as  were  granted 
self-government. 

A  constitutional  convention  cannot  be  applied  so  as  to  strike  down  or  overrule  a 
clear  and  specific  law.  There  is  clear  authority  from  the  Supreme  Court  to  this 
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effect;  whatever  their  other  uses  may  be,  constitutional  conventions  cannot  be 
used  to  invalidate  express  and  definite  legal  rules.  See  Re:  Resolution  to  amend 
the  Constitution,  [1981]  1  S.C.R.  753  (S.C.C.),  at  pp.  880-1: 

Perhaps  the  main  reason  why  conventional  rules  cannot  be  enforced  by 
the  Courts  is  that  they  are  generally  in  conflict  with  the  legal  rules 
which  they  postulate  and  the  Courts  are  bound  to  enforce  the  legal 
rules.  The  conflict  is  not  of  a  type  which  would  entail  the  commission 
of  any  illegality.  It  results  from  the  fact  that  legal  rules  create  wide 
powers,  discretions  and  rights  which  conventions  prescribe  should  be 
exercised  only  in  a  certain  limited  manner,  if  at  all. 

The  law  in  this  respect  was  subsequently  affirmed  by  the  Supreme  Court  of 
Canada  in  Reference  Re  Secession  of  Quebec,  [1998]  2  S.CR.  217,  at  para.  98: 

The  respective  roles  of  the  courts  and  political  actors  in  discharging  the 
constitutional  obligations  we  have  identified  follows  ineluctably  from 
the  foregoing  observations.  In  the  Patriation  Reference,  a  distinction 
was  drawn  between  the  law  of  the  Constitution,  which,  generally 
speaking,  will  be  enforced  by  the  courts,  and  other  constitutional  rules, 
such  as  the  conventions  of  the  Constitution,  which  cam,1  only  political 
sanctions. 

[Emphasis  added] 

The  convention  of  confidentiality  on  the  basis  of  which  the  D.M.  is  refusing  the 
production  of  the  MECs  only  relates  to  disclosure  to  a  new  government  of  the 
confidences  of  a  previous  one.  Here,  it  is  not  a  new  administration,  but  the 
Commissioner  who  seeks  to  examine  those  documents,  pursuant  to  the  express 
powers  and  privileges  granted  to  him  by  the  Act  and  the  Inquiries  Act.  In 
addition,  any  such  disclosure  is  governed  by  the  confidentiality  provisions  in 
Sections  33  and  40  of  the  Act, 

Furthermore,  it  is  not  established  that  such  a  convention  has  been  recognized  by 
the  Courts  in  Canada.  As  already  discussed  even  if  it  were,  it  does  not  have  the 
force  of  law.  More  importantly,  however,  because  of  the  nature  of  the 
Commissioner's  functions,  denying  him  access  to  the  MECs  would  defeat  the 
very  purpose  of  the  Act.  Particularly  germane  to  the  within  discussion  are  the 
words  of  Hugessen,  J.  in  Canada  (Auditor  General)  v.  Canada  (Minister  of 
Energy,  Mines  &  Resources),  [1987]  1  F.C.  406  (C.A.)  at  para.  73: 


The  convention  of  confidentiality,  whereby  the  members  of  one 
administration  are  prohibited  from  seeing  (and  a  fortiori  from 
disclosing)  the  confidences  of  a  previous  administration  of  a  different 
political  stripe,  is  another  matter.  The  trial  Judge  found  that  such 
convention  exists.  I  am  not  entirely  sure  that  he  was  right.  But  I  do  not 
think  that  it  is  necessary  to  express  a  definitive  opinion,  on  the  point. 
The  convention,  if  it  exists,  is  no  more  than  that.  Convention,  by 
definition,  must  give  way  before  an  express  text  of  law. 

[Emphasis  added] 

He  then  continued: 


Indeed,  by  the  very  nature  of  his  functions,  the  Auditor  General  is 
inquiring  into  events  after  they  have  taken  place,  sometimes  many 
years  later.  It  is  quite  simply  unthinkable  that  his  inquiries  could  be 
frustrated  by  a  change  of  government. 

[Emphasis  added] 


COMMISSIONER'S  JURISDICTION 

Although  s.  4  of  the  Inquiries  Act  grants  the  power  to  summons  witnesses  and  order  the 
production  of  documents  counsel  for  the  Deputy  Minister  of  Business  New  Brunswick, 
representing  the  Attorney  General  argues  that  it  does  not  apply  to  executive  council 
documents  because  of  s.  32  of  the  Interpretation  Act: 

32.  No  Act  or  regulation  impairs  or  adversely  affects  the  rights  of  the  Crown  unless  it  is 
expressly  stated  therein  that  the  Crown  is  bound  thereby. 

In  answer  to  the  position  advanced  by  counsel  for  the  Deputy  Minister  (the  D.M.),  I  adopt 
the  argument  put  forward  by  Mr.  Faloon  counsel  to  the  Inquiry  as  follows: 

The  D.M.  has  taken  the  position  that  the  Commissioner  lacks  the  jurisdiction  to 
order  the  production  of  the  MECs,  [memorandum  to  executive  council]  on  the 
grounds  that  there  is  no  provision  in  the  Act  which  states  that  the  Crown  is  bound 
by  it.  The  D.M.  relies  on  s.  32  of  the  Interpretation  Act,  R.S.N.B.  1973,  c.  M3 
(hereinafter  the  "Interpretation  Act"),  which  reads  as  follows: 
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32.  No  Act  or  regulation  impairs  or  adversely  affects  the  rights  of  the 
Crown  unless  it  is  expressly  stated  therein  that  the  Crown  is  bound 
thereby. 

The  D.M.  argues  that  access  to  Executive  Council  documents  is  not  expressly 
denied  in  the  Act  because  it  is  unnecessary:  unlike  the  statutes  discussed  in  the 
preceding  section,  the  Act  is  not  binding  on  the  Crown,  and  such  a  provision 
would  be  superfluous. 

It  must  be  noted  that  there  are  several  dozen  New  Brunswick  statutes  which 
include  a  section  expressly  stating  that  "[t]his  Act  binds  the  Crown".  (See 
Limitation  of  Actions  Act,  S.N.B.  2009,  c.  L-8.5,  Endangered  Species  Act,  S.N.B. 
1996,  c.  E-9.101,  Public  Health  Act,  S.N.B.  1998,  c.  P-22.4,  inter  alios). 

There  is  no  such  language  in  the  provisions  of  the  Ombudsman  Act,  the  Personal 
Health  Information  Privacy  and  Access  Act,  S.N.B.  2009,  c.  P-7.05,  the  Right  to 
Information  and  Protection  of  Privacy  Act,  S.N.B.  2009,  c.  R-10.6  or  the  Public 
Interest  Disclosure  Act,  S.N.B.  2007,  c.  P-23 .005 .  Under  a  strict  construction  of 
s.  32  of  the  Interpretation  Act,  these  statutes  do  not  bind  the  Crown,  and  the 
D.M.'s  argument  fails. 

In  the  alternative,  if  it  is  determined  that  s.  32  of  the  Interpretation  Act  should  be 
given  a  more  liberal  reading,  it  is  submitted  that  the  Act  is  binding  on  the  Crown, 
on  the  basis  that  there  is  a  clear  intention  to  bind  manifest  from  the  very  terms  of 
the  Act,  and  because  its  purpose  would  be  wholly  frustrated  if  the  Crown  were 
not  bound  by  it. 

Until  relatively  recently,  it  could  have  been  argued  on  the  basis  of  a  clear  line  of 
authority  that  an  explicit  statement  indicating  that  the  Crown  was  to  be  bound 
was  necessary  in  order  to  overcome  the  presumption  of  immunity.  A  starting 
point  in  this  discussion  is  s.  17  of  the  federal  Interpretation  Act,  R.S.C.  1985,  c. 
1-21,  which  states: 

17.  No  enactment  is  binding  on  Her  Majesty  or  affects  Her  Majesty  or 
Her  Majesty's  rights  or  prerogatives  in  any  manner,  except  as 
mentioned  or  referred  to  in  the  enactment. 


This  provision  of  the  federal  Interpretation  Act  was  altered  in  1967,  when  a 
requirement  of  an  "express  statement",  as  found  in  the  New  Brunswick 
Interpretation  Act,  was  changed  to  a  "mention"  or  "reference".  In  Alberta  v. 
Canada  (Canadian  Transport  Commission),  [1978]  1  S.C/R.  61  (S.C.C.) 
(hereinafter  the  "PWA"  case),  the  Federal  Court  of  Appeal  found  the  change  in 
wording  to  be  significant.  It  held  the  revised  wording  to  be  wide  enough  to 
permit  the  return  of  the  "necessary  implication"  exception  which  existed  at 
common  law.  Li  the  Supreme  Court  of  Canada,  Laskin  CJ.C,  speaking  for  a 
majority  of  the  court  on  this  point,  came  to  a  different  conclusion.  At  pp.  267- 
268,  he  stated: 

I  am  unable  to  agree  with  the  conclusion  of  the  Federal  Court  of  Appeal 
that  the  substitution  of  the  words  "except  only  as  therein  mentioned  or 
referred  to"  for  the  words  "unless  it  is  expressly  stated  iherein  that  Her 
Majesty  shall  be  bound"  restores  "necessary  implication".  It  seems  to 
me,  on  the  contrary,  that  "necessary  implication"  is  excluded  if  it  is 
necessary  that  the  Crown  be  mentioned  or  referred  to  in  legislation 
before  it  becomes  binding  on  the  Crown. 

Six  years  later,  in  R  v.  Eldorado  Nuclear  Ltd.,  [1983]  2  S.C.R.  551  (S.C.C), 
Dickson  J.  stated  at  p.  558: 

Parliament  has  followed  the  lead  of  the  common  law,  and  taken 
the  development  one  step  further.  Section  16  [now  s.  17]  of  the 
Interpretation  Act  removes  even  the  necessary  implication 
exception. 

Those  decisions  provided  a  compelling  basis  for  the  argument  that,  unlike  the 
position  at  common  law,  the  Crown  was  to  be  conclusively  considered  immune 
from  a  statute  in  the  absence  of  an  explicit  statement  in  the  statute  to  the  contrary. 
In  the  following  years,  however,  a  second  line  of  authority  overtook  that 
argument  and  greatly  narrowed  the  limits  of  the  presumption  of  immunity. 

The  second  line  of  cases  begins  with  R.  v.  Quetlette,  [1980]  1  S.C.R.  568 
(S.C.C).  Beetz  J.,  who  delivered  the  judgment  of  the  court,  noted  that  the 
amended  form  of  s.  16  of  the  Interpretation  Act  no  longer  contained  the  word 
"expressly",  as  it  had  prior  to  1967  and  stated: 

This  section  does  not  exclude  the  rule  by  which  the  various  provisions 
of  a  statute  are  each  interpreted  in  light  of  the  others,  and  it  is  possible 
that  Her  Majesty  may  be  implicitly  bound  by  legislation  if  that  is  the 


interpretation  which  the  legislation  must  be  given  when  it  is  placed  in 
its  context.  In  my  view,  this  is  the  interpretation  that  must  be  given  to 
ss.  758  and  771(3)  of  the  Criminal  Code,  when  they  are  read  not  in 
isolation  but  in  the  context  of  Part  XXIV  on  summary  convictions. 

On  the  face  of  it,  the  reasoning  in  Ouellette,  supra  was  in  conflict  with  what  had 
been  said  in  PWA  and  Eldorado,  supra.  That  conflict  did  not  go  unnoticed  when 
the  Supreme  Court  revisited  the  issue  of  Crown  immunity  ay  Alberta  Government 
Telephones  v.  Canada  (Canadian  Radio-Television  &  Telecommunications 
Commission),  [1989]  2  S.C.R.  225.  Dickson  C.J.C.  delivered  the  judgment  of  the 
majority  of  the  court.  At  p.  276,  he  set  out  the  issue  raised  by  the  wording  of 
what  is  now  s.  17  of  the  federal  Interpretation  Act: 

As  noted  earlier,  s.  16  of  the  Interpretation  Act  was  amended  in  1967- 
68.  The  earlier  version  required  that  it  be  "expressly  stated"  that  the 
Crown  is  to  be  bound.  The  newly  substituted  version  provides  that  a 
Crown  will  not  be  bound  by  statute  "except  only  ,  as  therein  mentioned 
or  referred  to".  At  issue  here  is  the  explicitness  required  by  the  new 
wording  of  s.  16  to  bind  the  Crown. 

After  noting  that  the  common  law  recognized  an  exception  to  the  requirement  of 
an  express  statement  where  an  intention  to  bind  the  Crown  arose  as  a  matter  of 
necessary  implication  from  the  terms  of  the  statute,  the  Chief  Justice  reviewed 
what  the  Supreme  Court  had  previously  said  as  to  whether  that  exception  had 
survived  the  codification  of  the  presumption.  He  then  stated  at  pp.  280-281: 

Section  16  requires  a  clear  Parliamentary  expression  of  an  intention  to 
bind  the  Crown.  This  does  not  necessarily  require  that  a  federal 
enactment  requires  a  section  stating  "This  Act  shall  bind  Her  Majesty" 
(although  such  a  provision,  as  a  matter  of  legislative  drafting,  would 
put  the  issue  beyond  doubt). 

In  my  view,  in  light  of  PWA  and  Eldorado,  the  scope  of  the  words 
"mentioned  or  referred  to"  must  be  given  an  interpretation  independent 
of  the  supplanted  common  law.  [...].  It  seems  to  me  that  the  words 
"mentioned  or  referred  to"  in  s.  16  are  capable  of  encompassing:  (1) 
expressly  binding  words  ("Her  Majesty  is  bound");  (2)  a  clear  intention 
to  bind  which,  in  Bombay  terminology,  "is  manifest  from  the  very 
terms  of  the  statute",  in  other  words,  an  intention  revealed  when 
provisions  are  read  in  the  context  of  other  textual  provisions,  as  in 
Ouellette,  supra;  and  (3)  an  intention  to  bind  where  the  purpose  of  the 
statute  would  be  "wholly  frustrated"  if  the  government  were  not  bound, 
or,  in  other  words,  if  an  absurdity  (as  opposed  to  simply  an  undesirable 
result)  were  produced.  These  three  points  should  provide  a  guideline 
for  when  a  statute  has  clearly  conveyed  an  intention  to  bind  the  Crown. 


This  view  was  further  endorsed  by  the  judgment  of  the  Supreme  Court  of  Canada 
in  Friends  of  the  Oldman  River  Society  v.  Canada  (Minister  of  Transport), 
[1992]  1  S.C.R.  3.  The  issue  was  whether  the  Crown  in  right  of  Alberta  was 
bound  by  the  Navigable  Waters  Protection  Act,  a  federal  statute.  At  p.  50,  La 
Forest  J.,  speaking  for  the  majority,  stated: 

It  is  agreed  by  all  concerned  that  there  are  no  express  words  in  the 
Navigable  Waters  Protection  Act  binding  the  Crown,  and  it  therefore 
remains  to  be  decided  whether  the  Crown  is  bound  by  necessary 
implication. 

[Emphasis  added.] 

After  citing  Chief  Justice  Dickson's  statements  in  Alberta  Government 
Telephones,  supra  concerning  the  scope  of  s.  17,  and  noting  that  any  uncertainty 
in  the  law  on  these  points  was  put  to  rest  by  that  decision,  La  Forest  J.  held: 

In  my  view,  this  passage  makes  it  abundantly  clear  that  a  contextual 
analysis  of  a  statute  may  reveal  an  intention  to  bind  the  Crown  if  one  is 
irresistibly  drawn  to  that  conclusion  through  logical  inference. 

Significantly,  he  went  on  to  describe  in  very  wide  terms  the  context  within  which 
the  analysis  was  to  be  made.  It  was  not  to  be  narrowly  construed,  but  rather  it 
must  include  "the  circumstances  which  led  to  the  enactment  of  the  statute  and  the 
mischief  to  which  it  was  directed". 

For  the  purposes  of  the  within  discussion,  two  important  points  emerge  from  the 
cases  dealing  with  s.  17  of  the  federal  Interpretation  Act.  First,  the  Supreme 
Court  of  Canada  has  rejected  the  proposition  that  the  common  law  exceptions  to 
the  presumption  of  Crown  immunity  survived  codification.  Second,  the  rejection 
of  that  proposition  has  not  resulted  in  an  expansion  of  the  scope  of  Crown 
immunity  because  the  Supreme  Court  has  poured  into  the  words  of  s.  17  the 
content  of  the  common  law  exceptions.  The  relevance  of  those  developments  to 
the  construction  of  s.  32  of  the  New  Brunswick  Interpretation  Act  will  be 
examined  next. 


In  LeBlanc  v.  Mollins  (1984),  54  N.B.R.  (2d)  57  (Q.B.),  aff  d  (1984),  54  N.B.R. 
(2d)  329  (C.A.),  Meldrum,  J.  held  that  s.  32  of  the  Interpretation  Act  should  not 
be  interpreted  literally,  and  stated  at  para.  14: 

In  Bombay  Province  v.  Bombay  Municipal  Corporation,  (1947)  A.C. 
58,  Lord  du  Parcq  in  enunciating  the  principal  said  at  p.  61 : 

The  general  principle  to  be  applied  in  considering 
whether  or  not  the  Crown  is  bound  by  general  words 
in  a  statute  is  not  in  doubt.  The  maxim  of  the  law  in 
early  times  was  that  no  statute  bound  the  Crown 
unless  the  Crown  was  expressly  named  therein....  But 
the  rule  so  laid  down  is  subject  to  at  least  one 
exception.  The  Crown  may  be  bound,  as  has  often 
been  said,  'by  necessary  implication'.  If,  that  is  to  say, 
it  is  manifest  from  the  very  terms  of  the  statute,  that  it 
was  the  intention  of  the  Legislature  that  the  Crown 
should  be  bound,  then  the  result  is  the  same  as  if  the 
Crown  has  been  expressly  named... 

and  at  page  63: 

If  it  can  be  affirmed  that,  at  the  time  when  the  statute 
was  passed  and  received  the  royal  sanction,  it  was 
apparent  from  its  terms  that  its  beneficient  purpose 
must  be  wholly  frustrated  unless  the  Crown  were 
bound,  then  it  may  be  inferred  that  the  Crown  has 
agreed  to  be  bound.  Their  Lordships  will  add  that 
when  the  court  is  asked  to  draw  this  inference,  it  must 
always  be  remembered  that,  if  it  be  the  intention  of 
the  legislature  that  the  Crown  shall  be  bound,  itolhing 
is  easier  than  to  say  so  in  plain  words. 

One  can  also  look  for  guidance  in  the  more  recent  Ontario  jurisprudence.  The 
relevant  portions  of  s.  11  of  the  Ontario  Interpretation  Act,  R.S.O.  1990,  c.  LI  1 
employ  the  same  language  as  s.  32  of  its  New  Brunswick  counterpart: 

The  Crown 

11.  No  Act  affects  the  rights  of  Her  Majesty,  Her  heirs  or  successors, 
unless  it  is  expressly  stated  therein  that  Her  Majesty  is  bound  thereby. 

In  R  v.  Greening,  1992  CarswellOnt  57,  MacDonnell  J.  acknowledged  the 
difficulties  in  attempting  to  simply  import  into  Ontario  the  broad  scope  of 
exceptions  to  the  presumption  of  Crown  immunity  which  have  been  developed 
by  the  Supreme  Court  of  Canada  in  relation  to  s.  17  of  the  federal  Interpretation 


Act.  After  canvassing  the  changes  of  the  wording  of  the  federal  statute  and  the 
evolution  of  the  jurisprudence  in  respect  thereof,  he  stated  at  para.  77: 

The  issue  which  must  be  confronted,  therefore,  is  whether  the  statutory 
exception  provided  for  in  s.  11  is  broad  enough  to  encompass 
indications  of  legislative  intention  other  than  specific  statutory 
assertion.  In  my  view,  it  is.  As  noted  above,  there  are  similarities 
between  the  federal  and  Ontario  provisions.  The  basis  of  the  exception 
to  the  presumption  of  immunity  is  the  same:  the  presumption  will  be 
displaced  in  the  face  of  a  contrary  intention  on  the  part  of  the 
legislature.  Both  provisions  might  be  read  as  excluding  an  implicit 
contrary  intention,  but  that  interpretation  has  been  rejected  in  relation  to 
the  federal  provision.  In  Alberta  Government  Telephones,  supra,  at  p. 
280,  Dickson  C.J.C.  acknowledged  that  "[s]ection  [17]  requires  a  clear 
Parliamentary  expression  of  an  intention  to  bind  the  Crown",  but 
further  stated  that  it  "ought  not  to  be  construed  as  an  overbroad 
extension  of  state  immunity,  particularly  in  light  of  s.  3(1)  of  the 
[federal]  Interpretation  Act..."  [p.  281].  The  reference  to  s.  3(1)  should 
not  be  overlooked.  It  provides,  in  part,  that  "[e]very  provision  of  this 
Act  extends  and  applies,  unless  a  contrary  intention  appears,  to  every 
enactment..."  [emphasis  added].  Dickson  C.J.C.  utilized  this  provision 
not  to  override  s.  17  but  rather  to  assist  in  divining  its  meaning.  Section 
3(1)  reflects  the  fundamental  importance  to  our  constitutional  system  of 
the  principle  of  legislative  supremacy,  and  it  appears  to  have  buttressed 
Dickson  C.J.C. 's  decision  to  give  s.  17  a  reading  which  was  generous  to 
implicit  but  clear  expressions  of  legislative  intent.  The  Ontario 
Interpretation  Act  has  a  provision  similar  to  s.  3(1)  of  the  federal  Act. 
Section  1(1)  provides,  in  part,  as  follows: 

The  provisions  of  this  Act  apply  to  every  Acl  of  the 
Legislature  contained  in  these  Revised  Statutes  or 
here-after  passed,  except  in  so  far  as  any  such 
provision, 

(a)  is  inconsistent  with  the  intent 
or  object  of  the  Act;  ... 

It  is  noted  that  the  New  Brunswick  Interpretation  Act  contains  a  similar 
provision: 

1(1)  This  Act  extends  and  applies  to  every  enactment  and  regulation 
except  in  so  far  as  it 

(a)  is  inconsistent  with  the  intent  or  object  of  the 
enactment  or  regulation, ... 


MacDonnell  J.  concluded  at  paras.  79-80: 

A  straightforward  and  explicit  statement  in  an  enactment  that  the 
Crown  is  bound  by  the  enactment  will  no  doubt  satisfy  the 
requirements  of  s.  11,  but  the  wording  of  the  section  is  capable  of 
encompassing  less  explicit  expressions  of  intent.  The  content  of  an 


enactment,  its  text,  and  its  context  may  powerfully  demonstrate  the 
legislature's  intention  that  the  Crown  is  to  be  bound  by  the  enactment. 

In  my  opinion,  therefore,  the  test  under  both  the  federal  and  provincial 
Acts  is  substantially  the  same:  the  presumption  of  Crown  immunity 
will  yield  to  a  clear  expression  of  legislative  intent  to  the  contrary, 
whether  the  intent  is  communicated  explicitly  or  implicitly.  This  result 
is  achieved  by  a  large  and  liberal  reading  of  the  language  of  s.  17  and  s. 
1 1  of  the  federal  and  Ontario  Acts. 

The  test  under  the  New  Brunswick  Interpretation  Act  is  therefore  [the]  same  as 
the  one  laid  out  by  Dickson  CJ.C.  in  Alberta  Government  Telephones,  supra. 
The  following  considerations  apply: 

(1)  Are  there  expressly  binding  words  (e.g.  "Her  Majesty  is  bound"); 

(2)  Would  the  purpose  of  the  statute  be  wholly  frustrated  if  the 
government  were  not  bound;  and 

(3)  Is  there  a  clear  intention  to  bind  which  is  manifest  from  the  very 
terms  of  the  statute? 

In  general  terms,  the  purpose  of  the  Act  is  to  ensure  that  no  Member  of  the 
Legislative  Assembly  or  the  Executive  Council  shall  make  a  decision  or 
participate  in  making  a  decision  in  the  execution  of  his  office  if  in  the  making  of 
the  decision  there  is  the  opportunity  to  further  the  member's  or  another  person's 
private  interest.  It  is  beyond  doubt  that  the  vast  majority  -  if  not  virtually  all  -  of 
the  documents  relevant  to  an  inquiry  of  a  member  of  Cabinet  would  be  Executive 
Council  documents.  Not  making  those  documents  available  to  the  Commissioner 
constitutes  not  only  an  inconvenience  or  undesirable  result,  but  would  render  any 
inquiry  futile,  thus  wholly  frustrating  the  purpose  of  the  Act.  It  is  submitted  that 
for  these  reasons  alone,  the  Act  is  binding  on  the  Crown. 

In  addition,  certain  provisions  of  the  Act  (in  particular  s.  16)  impose  restrictions 
not  only  on  Members,  but  specifically  on  the  Executive  Council  itself.  There  is  a 
clear  intention  to  bind  the  Crown  which  is  manifest  from  the  terms  of  the  Act. 


INSPECTION  RIGHTS 

From  a  review  of  the  legislation  and  the  judicial  precedents,  I  conclude  that  a 
Commissioner,  acting  under  the  authority  provided  for  in  the  Members'  Conflict  of 
Interest  Act  and  the  Inquiries  Act  of  New  Brunswick  as  well  as  the  precedents  cited  with 
respect  to  the  decisions  of  the  Supreme  Court  of  Canada,  empower  a  Commissioner  to 
require  persons  and  entities  to  produce  for  inspection  all  manner  of  documents  in  their 
possession,  care  or  control  which  relate  to  the  issues  and  matters  before  the  inquiry  and 
for  witnesses  to  testify  as  to  their  knowledge  of  those  documents.  In  using  the  word 
"documents"  I  do  not  mean  to  confine  the  word,  I  mean  it  to  include  correspondence, 
electronic  mail,  memoranda,  notes,  written  visual  and  oral  transcriptions,  applications, 
statements  of  every  kind,  evaluations,  reports  and  any  other  material  in  any  way  related  to 
the  allegation  before  the  inquiry. 

I  therefore  order  you,  Bill  Levesque,  and  you,  Byron  James,  as  persons  having  custody, 
care  or  control  of  the  documents  in  your  capacities  as  Deputy  Ministers  of  the 
Government  of  the  Province  of  New  Brunswick  and  for  which  you  have  been  summoned 
before  this  Inquiry  to  produce  for  my  inspection  the  many  items  listed  in  your  respective 
summonses  and  which  you  have  not  already  provided. 

Given  under  my  hand  this  28th  day  of  January,  201 1 


Commissioner  of  this  Inquiry 
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VU  LA  LOI  SUR  LES  CONFLITS  D'INTERETS  DES  DEPUTES  ET  DES 

MEM B RES  DU  CONSEIL  EXECUTIF,  L.N.-B.  1999,  ch.  M-7.01 

ET  VU  LA  LOI  SUR  LESENQUETES,  L.R.N.-B.  1973,  ch.  I  ll,  art.  4 

ET  DANS  L' AFFAIRE  D'UNE  INVESTIGATION  ET  D'UNE  ENQUETE  sur  la 

contravention  a  l'article  4  de  la  Loi  sur  les  conflits  d'interets  des  deputes  et  des  membres 
du  Conseil  executif qu' aurait  commise  Shawn  Graham,  membre  du  Conseil  executif,  en 
participant  a  1' approbation  par  le  Cabinet  de  garanties  consenties  a  un  etablissement 
financier  canadien  en  faveur  d'Atcon  Holdings  Inc.  pendant  que  son  pere,  Alan  Graham, 
etait  un  des  administrateurs  et  experts-conseils  remuneres  du  groupe  de  compagnies 
Atcon  ou  d'une  de  ses  filiales. 

EXAMEN  DES  DOCUMENTS  -  DECISION  PROVISOIRE 

II  me  semble  y  avoir  un  malentendu  en  ce  qui  concerne  l'objet  d'une  enquete.  D'abord  et 
avant  tout,  permettez-moi  de  pr^ciser  qu'une  enquete  n'est  pas  un  proces.  II  n'y  a  pas  de 
poursuite  en  justice  devant  moi.  La  procedure  suivie  dans  le  cadre  d'une  enquete  n'est 
pas  accusatoire.  Les  temoins  qui  sont  appeles  a  temoigner  et  a  produire  des  documents 
etablissent  les  faits  devant  le  Commissaire  afin  que  celui-ci  puisse  rediger  un  rapport  a 
rintention  de  l'Assemblee  legislative.  Mon  mandat  consiste  a  examiner  d'une  facon 
structuree  et  independante  les  faits  et  evenements  qui  ont  amene  un  membre  de 
l'Assemblee  legislative  a  formuler  une  allegation  de  conflit  d'interets  contre  un  autre 
membre  de  l'Assemblee  legislative.  Au  bout  du  compte,  l'enquete  illustre  et  met  a 
l'epreuve  la  conflance  du  public  envers  les  institutions  gouvernementales. 

La  presente  enquete  a  pour  objet  une  demande  par  affidavit  fait  sous  serment  le  7  avril 
2010  en  vue  de  la  tenue  d'une  investigation  en  vertu  de  la  Loi  sur  les  conflits  d'interets 
des  deputes  et  des  membres  du  Conseil  executif  sur  une  allegation  selon  laquelle 
Shawn  Graham,  membre  et  president  du  Conseil  executif  du  Nouveau-Brunswick,  etait 
en  conflit  d'interets  lorsqu'il  a  participe  a  des  reunions  du  Conseil  executif  en  vue  de 
l'approbation  de  garanties  d'aide  financiere  de  plusieurs  millions  de  dollars  en  faveur  du 
groupe  de  compagnies  Atcon  pendant  que  son  pere,  Alan  Graham,  etait  un  des 


administrateurs  et  experts-conseils  de  Vanerply  AB,  une  des  compagnies  appartenant  au 
groupe  Atcon,  pendant  les  annees  2008  et  2009. 

L' ex-premier  ministre  a  officiellement  repondu  qu'il  n'avait  aucun  motif  raisonnable  de 
croire  qu'il  etait  en  situation  de  conflit  d'interets  lorsqu'il  s'est  penche  sur  ces  garanties. 

L' investigation  a  progresse  jusqu'a  ce  que  le  sous-ministre  d'Entreprises 
Nouveau-Brunswick,  Bill  Levesque,  omette  de  repondre  a  des  demandes  repetees  de 
renseignements  et  de  produire  des  documents  pertinents  dont  il  avait  la  garde  ou  le 
controle.  Ces  reponses  negatives  m'ont  oblige  a  elargir  l'investigation  pour  en  faire  une 
investigation  accompagnee  d'une  enquete.  M.  Levesque  a  ete  cite  a  temoigner. 

A  la  barre,  M.  Levesque  a  refuse  de  produire  differentes  ebauches  de  memoires  au 
Conseil  executif,  ou  de  discuter  du  contenu  de  ces  ebauches,  qui  ont  ete  preparees  par  le 
personnel  d'Entreprises  Nouveau-Brunswick  pendant  que  les  demandes  d'aide  financiere 
d' Atcon  franchissaient  les  nombreuses  etapes  du  processus  d'examen  des  demandes  au 
sein  d'Entreprises  Nouveau-Brunswick  avant  de  parvenir  au  Conseil  executif.  Les 
demandes,  qui  s'etablissaient  a  50  000  000  $,  ont  uniformement  ete  rejetees  a  tous  les 
niveaux  d'Entreprises  Nouveau-Brunswick  mais  ont  ete  approuvees  par  le  Conseil 
executif.  Un  decret  en  conseil  a  &e  rMige  le  26  mars  2009  relativement  aux  50  000  000  $ 
en  question.  Le  refus  de  produire  des  documents  ou  de  temoigner  est  fonde  sur  la 
revendication  d'un  privilege. 

Shawn  Graham  pretend  qu'Alan  Graham  a  ete  un  des  administrateurs  de  Vanerply  AB 
pendant  environ  neuf  ou  dix  ans  jusqu'a  ce  qu'il  demissionne  en  mai  2009,  date  qui  est 
ulterieure  au  decret  en  conseil. 

Le  groupe  de  compagnies  Atcon  a  ete  mis  en  faillite  et  c'est  le  Nouveau-Brunswick  qui 
doit  payer.  Bien  que  certaines  sommes  puissent  etre  recouvrees,  on  en  est  encore  a 
calculer  les  pertes  et  a  en  debattre  devant  les  tribunaux  et  elles  pourraient  exc^der  les 
engagements  prevus  de  50  000  000  $. 
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LES  AVOCATS 


Pendant  toute  la  duree  de  l'investigation  et  de  l'enquete,  le  procureur  general  du 
Nouveau-Brunswick  a  fourni  des  avocats  aux  employes  actuels  et  aux  anciens  employes 
du  gouvemement  et  ce,  que  les  temoins  ou  temoins  eventuels  aient  ete  des  employes  des 
ministeres  ou  des  employes  au  sein  du  Conseil  executif.  Le  procureur  general  est  membre 
du  Conseil  executif.  Cela  peut  fort  bien  donner  a  penser  qu'il  existe  un  conflit  d'interets 
systemique  au  sein  du  Cabinet  du  procureur  general  du  fait  que  des  avocats  conseillent  le 
personnel  a  differents  niveaux  ministeriels  et  conseillent  ensuite  le  Conseil  executif  sur 
les  memes  questions  juridiques  lorsque  celles-ci  finissent  par  se  rendre  au  dernier  niveau. 
Dans  certains  cas,  c'est  le  meme  avocat,  en  raison  d'une  certaine  connaissance  du  dossier 
ou  de  son  expertise,  qui  a  comparu  et  donne  des  conseils  aux  differents  niveaux.  Le 
conflit  consiste  dans  la  pollinisation  croisee  a  laquelle  se  livrent  les  avocats  du  Cabinet  du 
procureur  general  lorsqu'ils  donnent  des  avis  juridiques  aux  differents  niveaux  de  la 
bureaucratie  et  au  Conseil  executif  alors  qu'ils  ont  des  interets  divergents. 

L'ex-premier  ministre  est  represente  par  Allison  Whitehead,  c.r.,  ou,  au  besoin,  par  un 
associe  du  meme  cabinet  d'avocats. 

LA  CHARGE  DE  LA  PREUVE 

C'est  a  la  partie  qui  invoque  son  existence  qu'incombe  la  charge  d'etablir  un  privilege. 
En  l'espece,  cette  charge  incombe  au  Conseil  executif  ou  a  l'entite  qui  entend  representer 
le  Conseil  executif,  savoir  le  procureur  general  du  Nouveau-Brunswick.  L' application  de 
cette  charge  de  la  preuve  remonte  a  aussi  loin  que  l'arret  Stockdale  c.  Hansard  (1839), 
9  Ad  &  E  1,  112  E.R.  1112  et  la  Cour  supreme  du  Canada  y  a  souscrit  dans  l'arret 
Canada  (Chambre  des  communes)  c.  Vaid,  [2005]  A.C.S.  n°28,  ou  le  juge  Binnie,  qui 
rendait  la  decision  de  la  Cour,  a  examine  1' argument  voulant  que  le  privilege  ait  comme 
fondement  la  revendication  d'une  indispensable  immunite.  II  a  ensuite  ajoute  ceci,  au 
par.  29,  sous-par.  8  : 
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8.  Pour  satisfaire  au  critere  de  necessity  il  faut  notamment  [TRADUCTION]  «  de montrer 
[que  le  privilege]  est  depuis  longtemps  exerce"  et  reconnu »  (Stockdale  c.  Hansard, 
p.  1189).  La  partie  qui  invoque  1' immunity  que  confere  le  privilege  parlementaire  a  le 
fardeau  d'en  etablir  l'existence. 

[TRADUCTION]  . . .  Les  defendeurs  ont  la  charge  d 'etablir  qu'il  en  est  ainsi,  parce 
qu'il  y  a  assurement  a  premiere  vue  contradiction  avec  la  common  law.  [Ibid., 
p.  1189 

Le  fardeau  de  la  preuve  incombe  a  la  partie  qui  revendique  [le  privilege]  et  tous  les 
elements  de  1 'allegation  doivent  etre  iXayis  par  la  preuve  .  . .  [Ibid.,  p.  1201] 

LE  PRIVILEGE  PARLEMENTAIRE  S'APPLIQUE  AUX  ASSEMBLIES 
LEGISLATIVES 


L'arret  Vaid  a  egalement  tranche  la  question  de  savoir  si  le  privilege  parlementaire 
s'appHquait  aux  assemblees  legislatives  provinciales.  Le  juge  Binnie  a  statue,  au  par.  28, 
qu'il  leur  etait  applicable  et  s'est  plus  particulierement  appuye  sur  les  arrets  New 
Brunswick  Broadcasting  Co.  c.  Nouvelle-Ecosse  (President  de  I  'Assemblee  legislative), 
[1993]  1  R.C.S.  319  et  Harvey  c.  Nouveau-Brunswick  (Procureur  general),  [1996] 
2  R.C.S.  876 

Au  paragraphs  29,  sous-paragraphes  1,  2  et  3,  le  juge  Binnie  a  tire  les  conclusions 
suivantes : 

29  Malgre  des  differences  notables  entre  le  privilege  dont  jouit  le  Parlement  federal, 
express£ment  prevu  a  l'art.  18  de  la  Loi  constitutionnelle  de  1867,  et  celui  que  possedent 
les  assemblees  legislatives  provinciales,  dont  le  fondement  constitutionnel  est 
different,  beaucoup  de  questions  pertinentes  en  matiere  de  privilege  ont  ete  r^solues  dans 
New  Brunswick  Broadcasting  et  d'autres  arrets  anterieurs.  II  n'est  done  pas  necessaire 
d'en  reprendre  ici  l'analyse.  II  suffira,  pour  trancher  le  present  pourvoi,  d'enoncer  un 
certain  nombre  de  propositions  maintenant  accepters  tant  par  les  tribunaux  que  par  les 
specialistes  du  domaine  parlementaire. 

1 .  Les  organismes  legislatifs  crees  par  la  Loi  constitutionnelle  de  1867 
ne  constituent  pas  des  enclaves  a  l'abri  de  l'application  du  droit 
cominun  du  pays.  «  La  tradition  de  retenue  judiciaire  ne  s'applique  pas 
a  tous  les  actes  susceptibles  d'Stre  accomplis  par  une  assemble 
legislative,  mais  se  rattache  fermement  a  certaines  de  ses  activity 
specifiques,  e'est-a-dire  a  ce  qu'on  appelle  les  privileges  de  ces 
organismes »  (New  Brunswick  Broadcasting,  p.  371).  Le  privilege 
[TRADUCTION]  « n'englobe  pas  ni  ne  protege  les  activites  des 
individus,  qu'ils  soient  ou  non  membres  de  la  Chambre,  du  seul  fait 
qu'elles  sont  exercees  dans  Penceinte  parlementaire*  (R.-U.,  Joint 
Committee  on  Parliamentary  Privilege,  Report  and  Proceedings  of  the 
Committee  (1999)  («  rapport  du  comite  mixte  britannique  »),  par.  242 
(en  italique  dans  l'original)). 
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2.  Dans  le  contexte  canadien,  le  privilege  parlementaire  est  la  sonune 
des  privileges,  immunity  et  pouvoirs  dont  jouissent  le  S6nat,  la 
Chambre  des  communes  et  les  assemblies  legislatives  provinciates 
ainsi  que  les  membres  de  chaque  Chambre  individuellement,  sans 
lesquels  ils  ne  pourraient  s'acquitter  de  leurs  fonctions  {Jurisprudence 
parlementaire  de  Beauchesne,  p.  1 1 ;  Erskine  May,  p.  75;  New 
Brunswick  Broadcasting,  p.  380). 

3,  Le  privilege  parlementaire  ne  cr^e  pas  un  hiatus  dans  le  droit  public 
general  du  Canada;  il  en  est  plutot  une  composante  importante,  biritee 
du  Parlement  du  Royaume-Uni  en  vertu  du  preambule  de  la  Loi 
constitutionnelle  de  1867  et,  dans  le  cas  du  Parlement  du  Canada,  en 
vertu  de  Part.  18  de  cette  meme  loi  (New  Brunswick  Broadcasting, 
p.  374-378;  Telezone  Inc.  c.  Canada  (Attorney  General)  (2004), 
69  O.R.  (3d)  161  (C.A.),  p.  165;  et  Nation  et  bande  indienne  de  Samson 
c.  Canada,  [2004]  1  R.C.F.  556, 2003  CF  975). 

LE  PRIVILEGE  INVOQUE 


Le  refus  de  produire  les  documents  est  fonde,  en  Pespece,  sur  le  fait  que  les  memoires 
prepares  par  des  personnes  a  quelque  niveau  du  gouvernement  que  ce  soit,  y  compris  des 
ebauches  qui  sont  designees  ou  decrites  sous  le  nom  de  [TRADUCTION]  «  memoire  au 
Conseil  executif »,  seraient  privilegies.  II  s'agit  des  documents  qui  ont  ete  demandes  au 
sous-ministre  Levesque,  d'Entreprises  Nouveau-Brunswick,  en  vue  de  leur  examen.  lis 
n'etaient  pas  en  la  possession  du  Conseil  executif  mais  d'Entreprises 
Nouveau-Brunswick.  De  plus,  le  sous-ministre  Levesque  a  ete  prie  de  produire  une  liste 
des  documents  se  trouvant  en  la  possession  d'Entreprises  Nouveau-Brunswick  et  traitant 
de  quelque  facon  que  ce  soit  des  demandes  du  groupe  de  compagnies  Atcon  en  vue 
d'obtenir  une  aide  financiere.  Ce  n'est  que  lorsque  des  engagements  ont  ete  pris  dans  le 
cadre  de  l'enquete  que  M.  Levesque  s'est  plie  a  cette  directive. 


Toute  revendication  de  privilege  absolu  a  ete  ecartee  par  la  Cour  supreme  du  Canada  il  y 
plus  de  vingt-cinq  ans.  L'auteur  qui  fait  autorite  en  la  matiere  n'est  nul  autre  que  le  juge 
La  Forest  dans  1' arret  Carey  c.  Ontario,  [1986]  2  R.C.S.  637.  Le  sens  qui  se  degage  de  la 
decision  Carey  est  qu'il  est  necessaire  a  la  bonne  administration  de  la  justice  que  les 
justiciables  puissent  obtenir  tous  les  elements  de  preuve  susceptibles  de  favoriser  le 
reglement  equitable  des  questions  en  litige. 

L'avocat  du  Cabinet  du  procureur  general  avance  les  pretentions  suivantes  : 
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[TRADUCTION] 

II  y  a  deux  raisons  pour  lesquelles  ces  documents  ne  peuvent  etre 
divulgues.  La  premiere  tient  au  fait  que  si  ces  documents  etaient 
divulgues,  il  s'ensuivrait  une  diminution  de  l'exhaustivite  et  de  la 
franchise  de  la  documentation  fournie  au  Conseil  executif  et  examinee  par 
lui.  Cela  aurait  une  incidence  sur  la  qualite  des  decisions  prises  par  le 
Conseil  executif,  sur  la  qualite  et  la  franchise  des  discussions  des  membres 
du  Cabinet  et  sur  la  qualite  des  documents  fournis  au  Conseil  executif. 

La  deuxieme  raison  pour  laquelle  ces  documents  ne  peuvent  etre  produits 
concerne  le  moment  ou  ont  ete  tenues  les  reunions  du  Cabinet  et  tout 
particulierement  le  fait  qu'il  y  a  eu  un  changement  de  gouvernement 
depuis  que  les  memoires  au  Conseil  executif  en  question  ont  6te  crees.  Si 
Ton  autorisait  I'acces  a  ces  documents,  le  nouveau  gouvernement  pourrait 
obtenir  indirectement  ce  qu'il  ne  peut  pas  obtenir  directement.  Le 
Commissaire  devrait  a  tout  le  moins,  avant  d'ordonner  la  divulgation, 
soupeser  les  interets  divergents  que  sont  la  confidentialite  en  matiere 
gouvernementale  et  la  bonne  administration  de  la  justice  a  la  lumiere  des 
usages  et  coutumes  parlementaires. 

L'avocat  du  procureur  general  avance  toutefois  une  troisieme  raison  qui  se  rapporte  a 
Tart.  32  de  la  Loi  d "interpretation.  Selon  cet  argument,  meme  si  la  Loi  sur  les  enquetes 
me  confere  de  vastes  pouvoirs  qui  m'autorisent  a  assigner  des  temoins  a  comparaitre  et  a 
ordonner  la  production  de  documents,  il  n'y  a  aucun  pouvoir  spdcifique  qui  lie  l'Etat  pour 
ce  qui  concerne  l'assignation  d'un  temoin  a  comparaitre  ou  a  produire  des  documents. 
L'article  32  est  ainsi  redige  : 

32  Aucune  loi  ni  aucun  rfeglement  ne  porte  atteinte  aux  droits  de  la  Couronne  ni  n'a 
d'effets  deTavorables  sur  ceux-ci  sauf  s'il  est  express^ment  stipule  que  la  Couronne  est 
Ifee  par  cette  loi  ou  ce  reglement. 
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Les  trois  arguments  du  procureur  general  contre  la  production  des  documents  du  Conseil 
executif  peuvent  etre  ainsi  resumes  :  1.  l'argument  relatif  a  la  franchise;  2.  rargument 
relatif  a  la  communication  au  nouveau  gouvernement  de  renseignements  auxquels  l'acces 
est  interdit  et  3.  l'argument  fonde  sur  la  Loi  d 'interpretation  selon  lequel  la  Loi  sur  les 
enquetes  ne  s'applique  pas  a  l'Etat. 

J'etablirai  le  fondement  de  ma  decision  selon  laquelle  j'ai  le  droit  d'examiner  les 
documents  en  question  en  empruntant  la  demarche  suivante  : 

LES  TEXTES  LEGISLATES  QUI  FONDENT  MA  DECISION 

Les  dispositions  de  la  Loi  sur  les  conjlits  d  'inter -its  dont  est  saisie  la  commission 
d'enquete : 

Les  articles  4  et  15  de  la  Loi  sur  les  conjlits  d'interets  des  deputes  et  des  membres  du 
Conseil  executif  sont  pertinents  pour  ce  qui  concerne  1' affaire  dont  est  saisie  la 
commission  d'enquete.  L' article  4  interdit  a  un  depute  ou  a  un  membre  du  Conseil 
executif  de  participer  a  la  prise  d'une  decision  qui,  comme  il  devrait  raisonnablement  le 
savoir,  peut  servir  les  interets  prives  d'une  autre  personne  et  l'article  15  prescrit  qu'un 
membre  du  Conseil  executif  qui  a  un  conflit  d'interets  possible  doit  demander  que 
quelqu'un  d' autre  soit  nomme  afin  de  prendre  la  decision. 

La  question  en  litige  est  la  participation  de  Shawn  Graham  a  la  prise  d'une  decision,  au 
niveau  du  Conseil  executif,  qui  pouvait  servir  les  interets  prives  d'Alan  Graham,  son 
pere,  un  des  administrateurs  et  experts-conseils  remuneres  du  groupe  de  compagnies 
Atcon,  lequel  sollicitait  l'aide  financiere  de  la  Province  du  Nouveau-Brunswick. 

CONFLIT  D'INTERETS 

4  Lorsqu'il  remplit  ses  fonctions,  un  depute"  ou  un  membre  du  Conseil  executif  ne  doit 
pas  prendre  de  decision  ou  participer  a  la  prise  de  decision  qui,  comme  ii  le  sait  ou 
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devrait  raisonnablement  le  savoir,  peut  servir  ses  intSrSts  privet  ou  ceux  d'une  autre 
personne. 


[...] 


PROCEDURE  EN  MATIERE  DE  CONFLIT  D'lNTERETS 

15  Un  membre  du  Conseil  ex^cutif  qui  a  des  motifs  raisonnables  de  croire  qu'il  a  un 
conflit  d' intents  dans  une  affaire  qui  exige  sa  decision  doit  rapporter  le  conflit  possible 
au  president  du  Conseil  exdcutif  et  demander  au  Premier  ministre  ou  au  Vice-premier 
ministre  de  nommer  un  autre  membre  du  Conseil  ex^cutif  pour  remplir  ses  fonctions  dans 
Paffaire  afin  de  prendre  la  decision  et  le  membre  du  Conseil  ex^cutif  qui  est  nomine"  peut 
remplir  ses  fonctions  dans  1' affaire  pour  la  p^riode  n&essaire  a  cette  fin. 


Les  dispositions  de  la  Loi  sur  les  conflits  d' inter ets  des  deputes  et  des  membres  du 
Conseil  executif qui  autorisent  la  tenue  d'une  investigation  et  d'une  enquete  : 
L'article36  regit  le  mecanisme  qui  permet  de  demander  une  investigation  sur  une 
contravention  alleguee  a  la  Loi  et  l'article  37  enonce  les  pouvoirs  conferes  au 
Commissaire  lorsqu'il  mene  une  investigation  sur  une  contravention  a  la  Loi. 


INVESTIGATION  ET  ENQUETE 

37(1)  Lorsqu'il  recoit  une  demande  en  vertu  de  1'article  36,  le  Commissaire  peut  faire 
une  investigation  tout  en  menant  ou  non  une  enquSte. 

37(2)  Le  Commissaire  doit  fournir  au  depute"  ou  au  membre  du  Conseil  executif  qui  fait 
l'objet  de  l'investigation  un  avis  raisonnable  et  doit  lui  dormer  la  possibility  de  r^pondre  a 
l'altegation. 

37(2.1)  Lorsque  le  Commissaire  mene  une  investigation  ou  une  enquete  en  vertu  du 
present  article,  le  depute"  ou  le  membre  du  Conseil  executif  qui  fait  l'objet  de  la  demande 
en  vertu  de  l'article  36  doit  repondre  promptement  et  de  maniere  exhaustive  k  toutes  les 
questions  et  demandes  de  renseignements  du  Commissaire. 

37(3)  Lorsque  le  Commissaire  choisit  de  mener  une  enquete  en  vertu  du  present  article,  le 
Commissaire  a  tous  les  pouvoirs,  privileges  et  immunity  dont  dispose  un  commissaire  en 
vertu  de  la  Loi  sur  les  enquites. 
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LA  LOI SUR  LES  ENQUETES 


Les  pouvoirs,  privileges  et  immunites  mentionnds  au  par.  37(3)  de  la  Loi  sur  les  conflits 
d' inter  ets  des  deputes  et  des  membres  du  Conseil  executif  sont  enonces  au  par.  4(1)  relatif 
a  la  citation  a  comparaitre  et  a  l'ordre  de  produire  des  documents,  au  par.  4(2)  relatif  a  la 
comparution  et  a  la  production  de  documents  et  a  Tart.  8  relatif  a  la  preuve  pertinente  qui 
est  recevable  meme  si  elle  n'est  pas  admissible  lors  d'un  proces. 

4(1)  Chacun  des  commissaires  peut,  par  citation  £tablie  selon  la  formule  prescrite, 
requ^rir  la  comparution  devant  eux  de  toute  personne  dont  le  temoignage  peut  se 
rapporter  directement  au  sujet  de  l'enqu6te,  et  ordonner  a  toute  personne  de  produire  les 
livres,  papiers  et  documents  qu'il  juge  n^cessaires. 

4(2)  Ces  personnes  doivent  comparaitre  et  re'pondre  a  toutes  les  questions  qui  leur  sont 
poshes  par  un  commissaire  sur  les  sujets  qui  font  ou  qui  feront  l'objet  de  1'enquSte,  et 
produire  devant  les  commissaires  les  livres,  papiers  et  documents  qui  leur  sont  demanded 
et  dont  ils  ont  la  garde  ou  le  contrfile. 

[...] 

8  Les  commissaires  peuvent  entendre  et  recevoir  toute  preuve  pertinente,  meme  si  elle 
n'est  pas  admissible  suivant  les  regies  applicables  aux  proces  devant  la  Cour  du  Banc  de 
la  Reine  du  Nouveau-Brunswick. 

LA  COUR  SUPREME 

Je  souscris  a  1' argumentation  de  Gary  Faloon,  c.r.,  avocat  de  la  commission  d'enquete, 
qui  a  fait  les  observations  suivantes  : 

[TRADUCTION] 

Les  Hmites  du  privilege  du  pouvoir  executif 

La  Province  fait  valoir  que  d'un  point  de  vue  historique,  la  tradition 
democratique  canadienne  consacre  la  confidentialite  des  conversations 
tenues  lors  de  reunions  du  Conseil  executif  et  celle  des  documents 
prepares  a  l'intention  du  Conseil  executif.  On  pretend  souvent  que  la 
raison-d'etre  de  cette  immunite  generale  est  de  proteger  les  conversations 
privees  des  membres  du  Cabinet  et  de  garantir  que  la  politique 
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gouveraementale  pourra  etre  con9ue  et  debattue  ouvertement  et  en  toute 
franchise  derriere  des  portes  closes. 


Au  cours  des  trente  dernieres  annees,  toutefois,  les  tribunaux  canadiens 
ont  adopte  une  position  selon  laquelle  le  principe  general  devrait  etre  un 
principe  d'ouverture  menant  a  la  divulgation  et  non  un  principe 
d'immunite.  Cela  a  commence  avec  les  arrets  Smallwood  c.  Sparling, 
[1982]  2  R.C.S.  686  et  Carey  c.  Ontario,  [1986]  2  R.C.S.  637,  deux  arrets 
de  la  Cour  supreme  dans  laquelle  Pimmunite  de  PEtat  n'a  pas  ete 
maintenue.  Le  juge  La  Forest,  qui  rendait  la  decision  de  la  Cour  dans 
P  arret  Carey,  a  dit  ce  qui  suit  au  par.  46  : 

Je  suis  pr6t  a  reconnaitre  un  certain  poids  a  l'argument  relatif  a  la 
franchise,  mais  il  est  bien  facile  d'en  exag6rer  l'importance.  Nous 
savons  tous,  au  fond,  qu'il  vaut  mieux  traiter  certaines  affaires  en  priv6, 
mais,  en  general,  je  doute  que  la  faible  possibility  qu'une 
communication  quelconque  puisse  avoir  a  Stre  produite  aux  fins  d'un 
proces  ait  un  effet  appreciable  sur  la  franchise  de  communications 
confidentielles.  Indubitablement,  cette  notion  a  ete  mise  a  rude  epreuve 
par  les  tribunaux. 


Le  juge  La  Forest  a  egalement  statue  qu'il  y  a  des  limites  au  privilege  du 
pouvoir  executif.  Aux  paragraphes  53  et  54,  se  reportant  a  Parret  U.S.  c. 
Nixon,  94  S.Ct.  3090  (1974),  il  a  dit  ceci : 


La  cour  a  reconnu  la  necessity  de  proteger  les  communications  entre 
personnes  occupant  des  charges  importantes  dans  le  gouvernement. 
Elle  a  accords  un  certain  poids  a  l'argument  relatif  a  la  franchise,  mais 
elle  a  aussi  souligne"  1' importance  de  proteger  le  President  contre  tout 
harcelement  par  des  subpoenas  vexatoires  et  inutiles. 

D'un  autre  c6te\  la  ndcessit^  d'assurer  la  confidentiality  au  sein  du 
gouvernement,  selon  la  cour,  doit  etre  soupes6e  par  rapport  a  la 
reconnaissance  historique  de  la  supr^matie  du  droit.  L'int6grit6  du 
systeme  judiciaire  et  la  confiance  du  public  en  celui-ci  dependaient  de 
la  divulgation  integrate  de  tous  les  faits  dans  les  limites  prescrites  par 
les  regies  de  la  preuve,  particulierement  en  matiere  penale. 


II  a  ordonne  que  les  documents  du  Cabinet  soient  mis  a  la  disposition  de  la 
Cour  pour  qu'elle  puisse  les  examiner  et  a  tire  la  conclusion  suivante,  au 
par.  85  : 


La  divulgation  est  d'autant  plus  importante  de  nos  jours  que  le  public 
revendique  un  gouvemement  plus  ouvert.  La  divulgation  sert  a 
renforcer  la  confiance  du  citoyen  en  ses  institutions  gouvernementales. 
Cela  est  lourd  de  consequences  pour  l'administration  de  la  justice  qui 
constitue  une  preoccupation  majeure  pour  les  tribunaux. 

Voir  aussi  l'ouvrage  de  Alan  W.  Bryant,  Sidney  N.  Lederman  et  Michelle 
K.  Fuerst,  Sopinka,  Lederman  &  Bryant :  The  Law  of  Evidence  in  Canada, 
3e  ed.  (Markham  :  LexisNexis,  2009),  a  la  page  910  : 

[TRADUCTION] 

Outre  le  fait  qu'il  traduise  le  souci  de  prot£ger  les  communications 
confidentielles  dans  le  cadre  de  certaines  relations  sociales  importantes, 
le  privilege  peut  §tre  invoque"  pour  proteger  la  society  dans  son 
ensemble  lorsque  la  divulgation  est  susceptible  de  compromettre  la 
s^curite"  nationale  du  pays  ou  de  nuire  a  la  prompte  administration  de 
l'Etat  [...]  Ces  categories  de  privilege  sont  fondles  sur  differents 
ensembles  de  valeurs  extemes  qui  m^ritent  d'etre  proteges  mSme  si 
cela  peut  avoir  pour  effet  d'entraver  l'efficacite'  du  proces.  Par 
consequent,  il  existe  toujours  une  certaine  tension  lorsque  la  doctrine 
du  privilege  est  invoqu6e  parce  qu'elle  a  pour  consequence  de  faire 
obstacle  au  processus  de  recherche  de  la  v£rite\  Cela  6tant  le  r^sultat 
naturel,  les  tribunaux  ne  se  sont  pas  montrfo  tres  empresses  a  multiplier 
les  domaines  de  privilege.  Le  juge  en  chef  Warren  Burger  a  ainsi 
formula  la  chose  dans  un  arrSt  amdricain  c£lebre  [Nixon,  pr&cM] : 

[TRADUCTION] 

Quelles  que  soient  leurs  origines,  ces  exceptions  a 
l'obligation  qui  est  faite  a  chacun  de  rendre 
t£moignage  ne  sont  pas  crepes  a  la  l£gere,  ni 
interpreters  d'une  facon  liberate,  parce  qu'elles 
d£rogent  a  la  recherche  de  la  v£rite\ 

Dans  l'affaire  Smallwood,  precitee,  M.  Smallwood,  ex-premier  ministre  de 
la  province  de  Terre-Neuve,  avait  pretendu  beneficier  d'une  immunite 
absolue  contre  l'obligation  de  temoigner  dans  le  cadre  d'une  enquete 
publique  federate.  II  avait  revendique  Fimmunite  contre  l'obligation  de 
rendre  un  temoignage  oral  et  de  produire  des  documents  parce  qu'il  etait 
Premier  ministre,  ministre  de  l'Etat  et  membre  du  Conseil  executif.  La 
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juge  Wilson,  qui  rendait  la  decision  de  la  Cour,  a  statue  que 
M.  Small  wood  etait  un  temoin  contraignable,  mais  ce  qui  est  plus 
important  encore,  que  la  regie  de  droit  qui  s' applique  aux  documents  est  la 
regie  de  rimmunite  relative.  Au  moment  d'appliquer  cette  regie,  il  faut 
soupeser  d'une  part  l'interet  qu'il  y  a  a  divulguer  dans  une  instance  precise 
et  d' autre  part  l'interet  du  public  a  la  non-divulgation  et  si  le  premier 
1'emporte  sur  le  second,  la  divulgation  doit  avoir  lieu. 

Toute  investigation  ou  enquete  sur  le  bien-fonde  de  la  conduite  de 
representants  du  gouvernement  a  une  importance  vitale  pour  le  maintien 
de  la  tradition  democratique  au  Canada  et  il  faut  accorder  une  grande 
importance  aux  demandes  de  renseignements  faites  a  cette  fin.  Voici  ce 
qu'a  dit  le  juge  Mosley  au  par.  182  de  la  decision  Canada  (Procureur 
general)  c.  Almalki,  2010  CF  1 106  : 


L'interet  qu'a  le  public  a  obliger  le  gouvernement  a  repondre  des 
presumes  actes  ou  omissions  de  ses  pr^pos^s  constitue  un  facteur 
important  en  l'espece.  Le  juge  La  Forest  declare  ce  qui  suit  dans  l'arret 
Carey,  pr^cite,  a  la  page  673  : 


II  y  a  un  autre  facteur  qui  milite  en  faveur  de  la 
divulgation  des  documents  en  l'espece.  L'appelant 
allegue  une  conduite  peu  scrupuleuse  de  la  part  du 
gouvernement.  A  mon  sens,  il  importe  que  ce  point 
soit  d^battu  non  seulement  dans  l'interet  de 
Padministration  de  la  justice  mais  aussi  dans  l'interet 
du  bon  fonctionnement  du  pouvoir  ex^cutif  du 
gouvernement,  ce  qui  a  6te  avance"  comme  but  de  la 
demande  de  non-divulgation  des  documents. 

L'arret  Carey,  precite,  enonce  les  principes  juridiques  maintenant  etablis 
au  Canada.  Dans  la  decision  Nova  Scotia  (Attorney  General)  c.  Royal  & 
Sun  Alliance  Insurance  Co.  of  Canada,  (2000)  189  N.S.R.  (2d)  290 
(C.S.N.-E.),  le  juge  Wright  a  dit  de  cet  arret,  au  par.  14,  qu'il  etait 
[TRADUCTION]  «  [1] 'arret  qui  fait  autorite  sur  le  droit  regissant  le 
privilege  du  Cabinet  (maintenant  appel6,  de  facon  plus  exacte,  rimmunite 
ou  l'exception  d'interet  public)  dans  notre  pays  ». 
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Voir  aussi  la  decision  Fullowka  c.  Royal  Oak  Mines  Inc.,  1999 
CarswellNWT  23  (C.S.T.-N.-O.),  dans  laquelle  le  juge  Vertes  a  cite 
l'article  du  professeur  P.W.  Hogg,  intitule  «Government  Liability: 
Assimilating  Crown  and  Subject »,  publie  dans  le  volume  (1994)  16 
Advocates '  Quarterly  366  : 

[TRADUCTION] 

La  question  qui  se  pose  depuis  longtemps  a  cet  6gard  est  la  mesure  dans 
laquelle  les  tribunaux  peuvent  examiner  la  pretention  d'un  ministre 
voulant  qu'un  document  soit  privilege"  pour  le  motif  que  sa  divulgation 
porterait  atteinte  a  l'int£ret  public.  Cette  question  s'est  subdivisSe  en 
differentes  questions  subsidiaires.  Le  certificat  du  ministre  6tait-il 
concluant?  Les  documents  6taient-ils  soustraits  a  tout  examen 
judiciaire  ?  La  n^cessite"  de  preserver  la  franchise  au  sein  de  la  Fonction 
publique  e"tait-elle  un  motif  d'int6r&  public  suffisant  ?  Les  documents 
du  Cabinet  appartenaient-ils  a  une  cat^gorie  be^ficiant  d'une 
protection  particuliere  ?  Depuis  la  Deuxieme  Guerre  mondiale.  les 
tribunaux  du  Commonwealth  se  sont  graduellement  attaqu^s  a  toutes 
ces  questions  --  et  les  r£sultats  &aient  preVisibles  eiant  donne"  la 
tendance  dont  j'ai  fait  &at.  Au  Canada,  la  derniere  6tape  a  6te  franchie 
dans  l'arrgt  Carey  c.  Ontario,  dans  lequel  la  Cour  a  rgpondu  par  la 
negative  a  toutes  les  questions  susmentionnfos.  La  Cour  supreme  du 
Canada  a  refuse"  d' accepter  un  certificat  attestant  un  privilege  de  l'Etat 
relativement  a  des  documents  du  Cabinet,  a  refuse'  de  souscrire  au  fait 
que  la  franchise  au  sein  de  la  Fonction  publique  £tait  un  motif  d'int^ret 
public  particulierement  important  et  a  renvoye"  la  revendication  de 
privilege  au  tribunal  de  premiere  instance  afin  qu'il  examine  les 
documents  en  priv£  et  decide  s'ils  devaient  ou  non  §tre  produits. 

[C'est  moi  qui  souligne.] 

J'ajouterais  aux  observations  que  l'avocat  a  faites  devant  la  commission  d'enquete  l'arret 
Babcock  c.  Canada  (Procureur  general),  2002  CSC  57,  [2002]  3  R.C.S.  3  dans  lequel  la 
Cour  a  cite  de  longs  extraits  de  la  decision  du  juge  La  Forest  dans  Paffaire  Carey.  La  juge 
en  chef  McLachlin  a  fait  observer  que  la  confidentialite  des  renseignements  du  Cabinet 
devait  se  mesurer  a  l'interet  public  dans  la  divulgation  de  ces  renseignements.  Cela 
commande  ensuite  la  ponderation  des  deux  facteurs.  Elle  en  a  donne  comme  exemple 
qu'il  devait  exister  une  facon  de  determiner  si  les  renseignements  dont  on  invoque  la 
confidentiality  sont  reellement  lies  aux  deliberations  du  Cabinet.  II  s'en  est  suivi  que 
plusieurs  ressorts  ont  adopte  des  dispositions  legislatives  qui  protegent  la  confidentialite 
des  renseignements  du  Cabinet. 
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Au  Nouveau-Brunswick,  cela  a  6t6  fait  relativement  a  plusieurs  lois,  par  exemple  :  la  Loi 
sur  I 'Ombudsman,  la  Loi  sur  I 'acces  et  la  protection  en  matiere  de  renseignements 
personnels  sur  la  sante,  la  Loi  sur  le  droit  a  I  'information  et  la  protection  de  la  vie  privee 
et  la  Loi  sur  les  divulgations  faites  dans  I'interet public.  Aucune  restriction  de  ce  genre 
n'a  ete  apportee  en  ce  qui  concerne  la  Loi  sur  les  conflits  d'interets  des  deputes  et  des 
membres  du  Conseil  executif 

Logiquement,  Padoption  de  dispositions  legislatives  restrictives  viendrait  contrecarrer 
l'objet  de  la  Loi  sur  les  conflits  d'interets  des  deputes  et  des  membres  du  Conseil  executif. 
La  Loi  concerne  avant  tout  Pintegrite  des  membres.  On  se  trouverait  a  compromettre 
l'application  des  principes  d'integrite  qui  sont  si  clairement  enonces  dans  la  Loi  sur  les 
conflits  d'interets  des  deputes  et  des  membres  du  Conseil  executif 'en  faisant  obstacle  a 
une  enquete  sur  une  conduite  que  l'Assemblee  legislative  elle-meme  entend  interdire.  La 
Loi  elle-meme  est  un  code  de  conduite;  I'interet  public  doit  Pemporter. 

LA  CONVENTION  NOUVEAU  GOVERNMENT-ANCIEN  GOUVERNEMENT 

La  coutume  non  ecrite,  qui  est  appelee  une  «  convention  »,  veut  que  lorsqu'il  y  a  un 
changement  de  gouvernement,  la  nouvelle  Administration  n'ait  pas  acces  aux  dossiers  du 
Cabinet  de  Pancienne  Administration. 

Le  sous-mmistre  d'Entreprises  Nouveau-Brunswick  a  refuse  de  divulguer  les  memoires 
au  Conseil  executif.  Son  avocat,  qui  appartient  au  Cabinet  du  procureur  general,  a  dit  ce 
qui  suit  dans  un  memoire  adresse  a  la  commission  d'enquete  : 

[TRADUCTION]  La  divulgation  au  Commissaire  des  memoires  au 
Conseil  executif  serait  contraire  aux  conventions  de  la  democratic 
parlementaire  selon  lesquelles  un  nouveau  gouvernement  ne  saurait  avoir 
acces  aux  dossiers  du  Cabinet  d'un  gouvernement  precedent.  En  autorisant 
l'acces  aux  documents  du  Cabinet  pour  le  motif  qu'un  membre  du 
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nouveau  gouvernement  a  depose  une  plainte  en  vertu  de  la  Loi  sur  les 
conflits  d'interets  des  deputes  et  des  membres  du  Conseil  executif,  on  se 
trouverait  a  permettre  au  nouveau  gouvernement  d' avoir  acces  a  des 
documents  auxquels  il  n'a  pas  droit.  Cela  nuirait  a  l'interet  public  parce 
que  cela  modifierait  les  principes  bien  etablis  regissant  la  confidentialite 
des  renseignements  d'un  Cabinet  anterieur  et  permettrait  au  nouveau 
gouvernement  d'obtenir  indirectement  des  renseignements  qu'il  ne  lui  est 
pas  permis  d'obtenir  directement. 

Je  ne  vois  absolument  pas  sur  quelle  logique  convaincante  repose  cet  argument.  En  vertu 
de  la  Loi  sur  les  conflits  d'interets  des  deputes  et  des  membres  du  Conseil  executif,  je  suis 
un  fonctionnaire  assermente  de  l'Assemblee  legislative  et  ma  nomination  a  fait  l'objet 
d'un  choix  et  d'un  consentement  unanimes.  Tout  ce  qui  passe  par  mon  bureau  est 
confidentiel.  L'enquete  est  terminee  et  elle  demeure  confidentielle  jusqu'a  ce  que  mon 
rapport  ait  ete  depose  devant  l'Assemblee  legislative,  apres  quoi  tous  les  documents 
seront  detruits. 

Je  ne  saisi  pas  tres  bien  1'argument  selon  lequel  le  nouveau  gouvernement  obtiendrait,  on 
ne  sait  trop  comment,  des  renseignements  sensibles  ressortissant  aux  politiques  de 
l'ancien  gouvernement  si  j'examinais  les  documents,  ou  si  on  en  faisait  un  usage 
quelconque,  traitant  des  demandes  d'aide  financiere  du  groupe  de  compagnies  Atcon  qui 
ont  un  rapport  avec  la  demande  d' investigation  faite  en  vertu  de  Fart.  4  de  la  Loi.  L'aide 
financiere  a  ete  autorisee.  La  question  qui  se  pose  est  celle  de  savoir  si  Shawn  Graham  a 
participe  a  la  prise  de  decision  pendant  qu'il  remplissait  ses  fonctions  alors  qu'il  devait 
raisonnablement  savoir  que  cela  pouvait  servir  les  interets  prives  de  son  pere  qui  etait  un 
des  administrateurs  et  experts-conseils  de  Vanerply  AB. 

En  ma  qualite  de  Commissaire  charge  de  l'enquete,  je  ne  suis  pas  le  mandataire  du 
gouvernement  de  Pheure.  Je  rends  compte  de  mon  travail  a  l'Assemblee  legislative.  Je 
suis  uniquement  preoccupe  par  les  faits  qui  me  permettront  d'etablir  s'il  y  a  eu 
contravention  a  la  Loi. 
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Je  souscris  a  1' argumentation  de  l'avocat  de  la  commission  d'enquete  en  ce  qui 
la  «  convention  »  ; 


[TRADUCTION] 

La  Convention  relative  a  la  confidentialite  des  renseignements  d'un 
Cabinet  precedent 

Le  juge  Iacobucci  a  examine  la  nature  et  les  origines  des  conventions 
constitutionnelles  dans  1'arret  Ontario  English  Catholic  Teachers '  Assn.  c. 
Ontario  (Procureur  general),  [2001]  1  R.C.S.  470  (C.S.C.).  H  a  rendu  la 
decision  unanime  de  la  Cour  et  a  dit  ceci,  au  par.  65  : 

[...]  Les  conventions  constitutionnelles  portent  sur  les  principes  du 
gouvernement  responsable  et  non  sur  la  facon  dont  est  exerce"  un 
pouvoir  particulier  qui  releve  clairement  de  la  province.  Notre  Cour  a 
examine"  la  nature  des  conventions  constitutionnelles  dans  le  Renvoi 
relatif  au  rapatriement,  pr6cit6,  p.  878  et  880  : 

C'est  apparemment  Dicey  qui,  dans  la  premiere 
Edition  de  son  ouvrage  Law  of  the  Constitution,  en 
1885,  les  a  baptisdes  «conventions 
constitutionnelles»,  une  expression  qui  est 
rapidement  devenue  consacr6e  (voir  W.  S. 
Holdsworth,  «The  Conventions  of  the  Eighteenth 
Century  Constitution))  (1932),  17  Iowa  Law  Rev. 
161).  Sous  ces  termes,  Dicey  d6crit  les  principes  et 
regies  du  gouvernement  responsable,  dont  plusieurs 
ont  €t€  cites  ci-dessus  et  qui  regissent  les  relations 
entre  la  Couronne,  le  premier  ministre,  le  cabinet  et 
les  deux  chambres  du  Parlement.  Ces  regies  ont  &6 
glaborees  en  Grande-Bretagne  au  moyen  de  la 
coutume  et  du  prudent  au  cours  du  dix-neuvieme 
siecle  et  ont  6t&  exporters  dans  les  colonies 
britanniques  qui  obtenaient  leur  autonomie. 

On  ne  peut  recourir  a  une  convention  constitutionnelle  pour  annuler  ou 
^carter  un  texte  16gislatif  clair  et  precis.  II  existe  des  precedents  tout  a  fait 
clairs  de  la  Cour  supreme  en  ce  sens;  quels  que  soient  les  autres  usages 
qu'on  puisse  en  faire,  on  ne  peut  utiliser  les  conventions  constitutionnelles 
pour  invalider  des  regies  de  droit  expresses  et  precises.  Voir  l'arret 


Renvoi  :  Resolution  pour  modifier  la  Constitution,  [1981]  1  R.C.S.  753 
(C.S.C.),auxp.  880  et  881  : 


Peut-etre  la  raison  principale  pour  laquelle  les  regies  conventionnelles 
ne  peuvent  §tre  appliqudes  par  les  tribunaux  est  qu'elles  entrent 
g6n£ralement  en  conflit  avec  les  regies  juridiques  qu'elles  postulent.  Or 
les  tribunaux  sont  tenus  d'appliquer  les  regies  juridiques.  II  ne  s'agit 
pas  d'un  conflit  d'un  genre  qui  entrainerait  la  perpetration  d' illegality. 
II  resutte  du  fait  que  les  regies  juridiques  crdent  des  faculty,  pouvoirs 
discrdtionnaires  et  droits  &endus  dont  les  conventions  prescrivent 
qu'ils  doivent  e"tre  exerc6s  seulement  d'une  facon  limitee,  si  tant  est 
qu'ils  puissent  l'etre. 

La  Cour  supreme  du  Canada  a  ulterieurement  confirme  le  droit  en  vigueur 
a  cet  egard  dans  l'arret  Renvoi  relatif  a  la  secession  du  Quebec,  [1998] 
2R.C.S.217,aupar.  98  : 

Les  roles  respectifs  des  tribunaux  et  des  acteurs  politiques,  dans 
1' execution  des  obligations  constitutionnelles  que  nous  avons  decrites, 
d^coulent  ineluctablement  des  remarques  anterieures.  Dans  le  Renvoi 
relatif  au  rapatriement,  une  distinction  a  ete"  faite  entre  le  droit  de  la 
Constitution,  que  generalement  les  tribunaux  font  respecter,  et  d'autres 
regies  constitutionnelles,  telles  les  conventions  de  la  Constitution,  qui 
sont  susceptibles  de  sanctions  politiques  seulement. 

[C'est  moi  qui  souligne.] 

La  convention  sur  le  caractere  confidentiel  des  documents  du  Cabinet 
qu'invoque  le  sous-ministre  pour  refuser  de  produire  les  memoires  au 
Conseil  executif  ne  s' applique  qu'a  la  divulgation  a  un  nouveau 
gouvernement  des  renseignements  confidentiels  d'un  gouvernement 
precedent.  En  l'espece,  ce  n'est  pas  une  nouvelle  Administration  mais  le 
Commissaire  qui  veut  examiner  ces  documents  conforrnement  aux 
pouvoirs  et  privileges  explicites  qui  lui  sont  conferes  par  la  Loi  et  par  la 
Loi  sur  les  enquetes.  De  plus,  toute  divulgation  est  regie  par  les 
dispositions  concernant  la  confidentialite  qui  sont  enoncees  aux  art.  33  et 
40  de  la  Loi. 


Qui  plus  est,  il  n'a  pas  ete  etabli  que  les  tribunaux  canadiens  ont  reconnu 
l'existence  d'une  convention  de  cette  nature.  Comme  nous  l'avons  vu, 


meme  si  elle  etait  reconnue,  elle  n'a  pas  force  de  loi.  Ce  qui  est  plus 
important  encore,  toutefois,  etant  donne  la  nature  des  fonctions  du 
Commissaire,  c'est  qu'en  lui  refusant  l'acces  aux  memoires  au  Conseil 
executif,  on  se  trouverait  a  contrecarrer  l'objet  meme  de  la  Loi.  Les  propos 
du  juge  Hugessen,  au  par.  73  de  l'arret  Canada  (Verificateur  general)  c. 
Canada  (Minis tre  de  VEnergie,  des  Mines  et  des  Ressources),  [1987] 
1  C.F.  406  (C.A.),  sont  particulierement  pertinents  pour  les  fins  de  cette 
discussion  : 


La  convention  sur  te  caractere  confidentiel  des  documents  du  Cabinet, 
laquelle  interdit  aux  membres  d'un  gouvernement  de  prendre 
connaissance  des  secrets  d'un  gouvernement  precedent  d'un  parti 
politique  different  (et  a  plus  forte  raison  de  les  divulguer),  constitue  une 
autre  question.  Le  juge  de  premiere  instance  a  conclu  a  l'existence 
d'une  telle  convention.  Je  ne  suis  pas  tout  a  fait  stir  qu'il  ait  eu  raison 
[...].  Mais  je  ne  crois  pas  necessaire  d'exprimer  une  opinion  definitive 
sur  la  question.  La  convention,  si, elle  existe,  n'est  rien  de  plus  que  cela. 
Une  convention,  par  definition,  doit  c&ler  le  pas  devant  un  texte  de  loi 
formel. 

[C'est  moi  qui  souligne.] 

II  a  ensuite  ajoute  ceci : 

[...]  En  effet,  d'apres  la  nature  meme  de  ses  fonctions,  le  verificateur 
general  enquete  sur  des  e"venements  passes,  parfois  deja  vieux  de 
plusieurs  anndes.  U  est  tout  simplement  impensable  qu'un  changement 
de  gouvernement  puisse  faire  e"chouer  ses  recherches. 

[C'est  moi  qui  souligne.] 


LA  COMPETENCE  DU  COMMISSAIRE 


Bien  que  I' article  4  de  la  Loi  sur  les  enquetes  confere  au  comrnissaire  le  pouvoir  de  citer 
des  temoins  et  d'ordonner  la  production  de  documents,  Pavocat  du  sous-ministre 
d'Entreprises  Nouveau-Brunswick,  qui  represente  le  procureur  general,  pretend  qu'il  ne 
s'applique  pas  aux  documents  du  Conseil  executif  en  raison  de  rart.  32  de  la  Loi 
d  'interpretation  : 
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32  Aucune  loi  ni  aucun  reglement  ne  porte  atteinte  aux  droits  de  la  Couronne  ni  n'a 
d'effets  deTavorables  sur  ceux-ci  sauf  s'il  est  expressement  stipule  que  la  Couronne  est 
liie  par  cette  loi  ou  ce  reglement. 

En  reponse  a  la  position  qu'a  adoptee  l'avocat  du  sous-ministre,  je  souscris  a 
1' argumentation  suivante  qu'a  mise  de  l'avant  Me  Faloon,  avocat  de  la  commission 
d'enquete : 

[TRADUCTION] 

Le  sous-ministre  a  pretendu  que  le  Commissaire  n'a  pas  competence  pour 
ordonner  la  production  des  memoires  aux  Conseil  executif  pour  le  motif 
qu'il  n'y  a  dans  la  Loi  aucune  disposition  qui  precise  que  l'Etat  est  lie  par 
celle-ci.  Le  sous-ministre  s'appuie  sur  Tart  32  de  la  Loi  d 'interpretation 
L.R.N.-B.  1973,  ch.  1-13  (ci-apres  la  Loi  d 'interpretation),  qui  est  ainsi 
redige  : 

32  Aucune  loi  ni  aucun  reglement  ne  porte  atteinte  aux  droits  de  la 
Couronne  ni  n'a  d'effets  deTavorables  sur  ceux-ci  sauf  s'il  est 
express£ment  stipule  que  la  Couronne  est  liee  par  cette  loi  ou  ce 
reglement. 

Le  sous-ministre  pretend  que  si  l'acces  aux  documents  du  Conseil  executif 
n'est  pas  expressement  interdit  dans  la  Loi,  c'est  parce  que  cela  est 
inutile  :  contrairement  aux  lois  mentionnees  dans  la  section  precedente,  la 
Loi  n'a  pas  force  obligatoire  a  l'endroit  de  l'Etat  et  une  disposition  de 
cette  nature  serait  superflue. 

II  est  a  remarquer  qu'il  y  a  plusieurs  douzaines  de  lois  du  Nouveau- 
Brunswick  qui  comprennent  une  disposition  ou  il  est  expressement  dit  que 
«  [l]a  presente  loi  lie  la  Couronne  ».  (Voir  la  Loi  sur  la  prescription, 
L.N.-B.  2009,  ch.  L-8.5,  la  Loi  sur  les  especes  menacees  d'extinction, 
L.N.-B.  1996,  ch.  E-9.101,  et  la  Loi  sur  la  sante  publique,  L.N.-B.  1998, 
ch.  P-22.4,  entre  autres). 
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II  n'y  a  aucune  precision  de  ce  genre  dans  ies  dispositions  de  la  Loi  sur 
V Ombudsman,  de  la  Loi  sur  Vacces  et  la  protection  en  matiere  de 
renseignements  personnels  sur  la  sante,  L.N.-B.  2009,  c.  P-7.05,  de  la  Loi 
sur  le  droit  a  I 'information  et  la  protection  de  la  vie  privee,  L.N.-B.  2009, 
ch.  R-10.6  ou  de  la  Loi  sur  les  divulgations  faites  dans  Vinteret  public, 
L.N.-B.  2007,  ch.  P-23.005.  Suivant  une  interpretation  stricte  de  Part.  32 
de  la  Loi  d 'interpretation,  ces  lois  ne  lient  pas  PEtat  et  Pargument  du 
sous-ministre  doit  elre  rejete\ 

A  titre  subsidiaire,  si  Pon  determine  que  Part.  32  de  la  Loi  d  'interpretation 
devrait  recevoir  une  interpretation  plus  liberale,  nous  faisons  valoir  que  la 
Loi  lie  PEtat  pour  le  motif  qu'une  intention  manifeste  de  lier  PEtat  se 
degage  du  texte  meme  de  la  Loi  et  parce  que  son  objet  serait  entierement 
contrecarre  si  PEtat  n' etait  pas  lie  par  celle-ci. 

Jusqu'a  une  epoque  relativement  recente,  on  aurait  pu  pretendre,  en 
s'appuyant  sur  un  courant  jurisprudentiel  clair,  qu'une  stipulation  explicite 
indiquant  que  PEtat  etait  He  etait  necessaire  pour  ecarter  la  presomption 
d'immunite.  Cette  discussion  a  notamment  comme  point  de  depart  Part.  17 
de  la  Loi  d 'interpretation  federale,  L.R.C.  1985,  ch.  1-21,  qui  est  ainsi 
redige  : 

17.  Sauf  indication  contraire  y  figurant,  nul  texte  ne  lie  Sa  Majest6  ni 
n'a  d'effet  sur  ses  droits  et  prerogatives. 

Cette  disposition  de  la  Loi  d' interpretation  federale  a  ete  modifiee  en 
1967,  lorsque  la  necessite  d'une  « stipulation  expresse »  ou  d'une 
« stipulation  formelle »,  comme  celle  que  Pon  trouve  dans  la  Loi 
d' interpretation  du  Nouveau-Brunswick,  a  ete  changee  pour  devenir  une 
«  indication ».  Dans  Paffaire  Sa  Majeste  du  chef  de  la  province  de 
1' Alberta  c.  Commission  canadienne  des  transports,  [1978]  1  R.C.S.  61 
(C.S.C.)  (ci-apres  Paffaire  «  PWA  »),  la  Cour  d'appel  federale  avait  conclu 


que  la  modification  apportee  au  libel  le  etait  importante.  Elle  avait  statue 
que  le  nouveau  libelle  avait  une  portee  suffisamment  large  pour  permettre 
le  retour  de  l'exception  fondee  sur  la  «  deduction  necessaire  »  qui  existait 
en  common  law.  A  la  Cour  supreme  du  Canada,  le  juge  en  chef  Laskin, 
qui  s'exprimait  au  nom  des  juges  majoritaires  sur  ce  point,  en  est  arrive  a 
une  conclusion  differente.  Voici  ce  qu'il  a  dit,  aux  p.  267  et  268  : 

[...]  Je  ne  puis  souscrire  a  la  conclusion  de  la  Cour  d'appel  federate 
selon  laquelle  la  substitution  de  l'expression  «sauf  dans  la  mesure  y 
mentionn^e  ou  pr6vue»  pour  «a  moins  que  1' intention  n'y  soit 
formellement  exprim£e  d'y  atteindre  Sa  Majeste>  r&ablit  la  doctrine  de 
la  «d6duction  n£cessaire».  II  me  semble  au  contraire  que  la  «d6duction 
necessaire»  est  exclue  s'il  faut  que  la  Couronne  soit  mentionn^e  ou 
prevue  dans  le  texte  ldgislatif  pour  y  Stre  assujettie. 

Six  ans  plus  tard,  dans  1'arret  R.  c.  Eldorado  Nucleaire  Ltee,  [1983] 
2  R.C.S.  551  (C.S.C.),  le  juge  Dickson  a  dit  ce  qui  suit,  a  lap.  558  : 

Le  Parlement  a  suivi  l'exemple  de  la  common  law  et  est  alle" 
encore  plus  loin.  L'article  16  [l'actuel  article  17]  de  la  Loi 
d' interpretation  supprime  meme  l'exception  de  la  deduction 
n6cessaire[.] 

Ces  decisions  etayaient  d'une  fa9on  irresistible  rargument  voulant  que 
contrairement  a  la  position  adoptee  en  common  law,  l'Etat  devait  etre 
irrefutablement  considere  comrne  non  lie  par  une  loi  en  1' absence  d'une 
stipulation  explicite  contraire  dans  cette  loi.  Dans  les  anndes  qui  ont  suivi, 
toutefois,  un  deuxieme  courant  jurisprudentiel  est  venu  supplanter  cet 
argument  et  a  resserre  considerablement  les  limites  de  la  presomption 
d'immunite. 

Ce  deuxieme  courant  jurisprudentiel  a  pris  naissance  avec  1' arret  R.  c. 
Ouellette,  [1980]  1  R.C.S.  568  (C.S.C.).  Le  juge  Beetz,  qui  a  rendu  la 
decision  de  la  Cour,  a  souligne  que  dans  sa  forme  modifiee,  Part.  16  de  la 
Loi  d 'interpretation  ne  comportait  plus  comme  autrefois,  avant  1967,  le 
mot «  expressement »  et  a  dit  ce  qui  suit : 
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Cet  article  n'exclut  pas  la  regie  selon  laquelle  les  di verses  dispositions 
d'une  loi  s'interpretent  les  unes  a  la  lumiere  des  autres,  et  il  est  possible 
que  Sa  Majeste"  soit  implicitement  li6e  par  un  texte  legislatif  si  telle  est 
1' interpretation  que  ce  texte  doit  recevoir  lorsqu'il  est  replace  dans  son 
contexte.  Or,  a  mon  avis,  telle  est  1' interpretation  que  doivent  recevoir 
les  art.  758  et  771(3)  du  Code  criminal  lorsqu'ils  sont  lus  non  pas 
isol£ment  mais  dans  le  cadre  de  la  Partie  XXIV  relative  aux 
declarations  sommaires  de  culpability. 

Selon  toute  apparence,  le  raisonnement  suivi  dans  Parret  Ouellette, 
precite,  contredisait  ce  qui  avait  ete  dit  dans  les  arrets  PWA  et  Eldorado, 
precites.  Ce  conflit  n'est  pas  passe  inapercu  lorsque  la  Cour  supreme  est 
revenue  sur  la  question  de  Pinimunite  de  PEtat  dans  Parret  Alberta 
Government  Telephones  c.  (Canada)  Conseil  de  la  radiodiffusion  et  des 
telecommunications  canadiennes,  [1989]  2  R.C.S.  225.  Le  juge  en  chef 
Dickson  a  rendu  le  jugement  de  la  majorite.  A  la  page  276,  il  a  expose  la 
question  que  soulevait  le  libelle  de  ce  qui  est  maintenant  Fart.  17  de  la  Loi 
d'interpretation  federale  : 

Comme  je  1'ai  deja  souligne,  Tart.  16  de  la  Loi  d'interpretation  a  ete 
modifie  en  1967-68.  Selon  la  version  anterieure,  il  fallait  qu'il  «soit 
formellement  stipuie»  que  la  Couronne  serait  liee.  Selon  la  nouvelle 
version,  la  Couronne  ne  sera  pas  liee  par  la  loi  «sauf  dans  la  mesure  y 
mentionnee  ou  pr£vue».  La  question  porte  ici  sur  le  caractere  explicite 
que  le  nouveau  texte  de  l'art.  16  exige  pour  lier  la  Couronne. 

Apres  avoir  souligne  que  la  common  law  reconnaissait  une  exception  a  la 
necessite  d'une  stipulation  formelle  lorsque  Pintention  de  lier  PEtat  (la 
Couronne)  se  degageait  par  deduction  necessaire  du  libelle  d'une  loi,  le 
juge  en  chef  a  passe  en  revue  ce  que  la  Cour  supreme  avait  anterieurement 
dit  en  ce  qui  concerne  la  question  de  savoir  si  cette  exception  avait 
survecu  a  la  codification  de  la  presomption.  II  a  ensuite  dit  ceci,  aux  pages 
280  et281  : 

L'article  16  exige  que  le  Parlement  exprime  clairement  son  intention  de 
lier  Sa  Majeste.  Ce  qui  ne  veut  pas  necessairement  dire  qu'une  loi 
federale  doit  comporter  un  article  qui  prevoit  «La  presente  loi  lie  Sa 
Majeste»  (bien  qu'en  matiere  de  redaction  legislative  une  telle 
disposition  ne  laisserait  plus  place  a  aucun  doute). 


[...] 


A  mon  avis,  compte  tenu  des  affaires  PWA  et  Eldorado,  la  portee  des 
termes  «mentionn£e  ou  pr£vue»  doit  s'  interpreter  independamment  de 
la  regie  de  common  law  supplanted.  [...]  II  me  semble  que  les  termes 
«mentionnee  ou  pre>ue»  contenus  a  Part.  16  peuvent  comprendre: 
(1)  des  termes  qui  lient  express^ment  la  Couronne  («Sa  Majeste  est 
liee»);  (2)  une  intention  claire  de  lier  qui,  selon  les  termes  de  Parrel 
Bombay,  «ressort  du  texte  meme  de  la  loi»,  en  d'autres  termes,  une 
intention  qui  ressorte  lorsque  les  dispositions  sont  interprets  dans  le 
contexte  d'autres  dispositions,  comme  dans  l'arret  Ouellette,  precite,  et 
(3)  une  intention  de  lier  lorsque  l'objet  de  la  loi  serait  «priv<5  [. . .]  de 
toute  efficacite»  si  PEtat  n'etait  pas  lie"  ou,  en  d'autres  termes,  s'il 
donnait  lieu  a  une  absurdity  (par  opposition  a  un  simple  r&ultat  non 
souhaite).  Ces  trois  elements  devraient  servir  de  guide  lorsqu'une  loi 
comporte  clairement  une  intention  de  lier  la  Couronne. 

Cette  opinion  a  trouve  plus  ample  confirmation  dans  la  decision  de  la  Cour 
supreme  dans  1' affaire  Friends  of  the  Oldman  River  Society  c.  Canada 
(Ministre  des  Transports),  [1992]  1  R.C.S.  3.  La  question  en  litige  etait 
celle  de  savoir  si  l'Alberta  (FEtat)  etait  lie  par  la  Loi  sur  la  protection  des 
eaux  navigables,  une  loi  federate.  A  la  page  50,  le  juge  La  Forest,  qui 
s'exprimait  au  nom  de  la  majorite,  a  dit  ce  qui  suit: 

Toutes  les  parties  interesseds  reconnaissent  que  la  Loi  sur  la  protection 
des  eaux  navigables  ne  pr^voit  pas  express£ment  qu'elle  lie  la 
Couronne;  il  reste  done  a  determiner  si  la  Couronne  est  \\6e  par 
deduction  n£cessaire. 

[C'est  raoi  qui  souligne.] 

Apres  avoir  cite  les  propos  du  juge  en  chef  Dickson  dans  l'arret  Alberta 
Government  Telephones,  precite,  concernant  la  portee  de  l'art.  17,  et  avoir 
souligne  que  cette  decision  avait  dissipe  toute  incertitude  quant  a  la 
situation  du  droit  a  cet  egard,  le  juge  La  Forest  a  tire  la  conclusion 
suivante  : 


A  mon  avis,  ce  passage  fait  clairement  ressortir  qu'une  analyse  du 
contexte  d'une  loi  peut  reveler  une  intention  de  lier  la  Couronne  si  cette 
conclusion  s' impose  immanquablement  par  deduction  logique. 


Chose  importante,  il  a  ensuite  decrit  d'une  maniere  tres  large  le  contexte 
dans  lequel  cette  analyse  devait  etre  effectuee.  II  ne  fallait  pas  interpreter 


le  contexte  d'une  facon  trop  restreinte,  mais  celui-ci  devait  plutot  englober 
« les  circonstances  qui  ont  donne  lieu  a  1' adoption  de  la  loi  et  la  situation 
qu'elle  voulait  corriger  ». 

Pour  les  fins  de  la  presente  discussion,  deux  elements  importants  se 
degagent  des  arrets  se  rapportant  a  1'art.  17  de  la  Loi  d 'interpretation 
federale.  Premierement,  la  Cour  supreme  du  Canada  a  rejete  la  proposition 
voulant  que  les  exceptions  a  la  presomption  d'immunite  de  l'Etat  qui 
etaient  reconnues  en  common  law  aient  survecu  a  la  codification. 
Deuxiemement,  le  rejet  de  cette  proposition  n'a  pas  entraine  un 
accroissement  de  l'etendue  de  1'immunite  de  l'Etat  parce  que  la  Cour 
supreme  a  considere  que  le  libelle  de  l'art.  17  incluait  les  exceptions 
reconnues  en  common  law.  Nous  examinerons  maintenant  la  pertinence  de 
ces  changements  en  ce  qui  concerne  l'interpretation  de  l'art.  32  de  la  Loi 
d "interpretation  du  Nouveau-Brunswick. 

Dans  la  decision  LeBlanc  c.  Mullins  (1984),  54  R.N.-B.  (2s)  57  (C.B.R.), 
conf.  (1984),  54  R.N.-B.  (T)  329  (C.A.),  le  juge  Meldrum  a  statue  que 
l'art.  32  de  la  Loi  d 'interpretation  ne  devait  pas  etre  interprete  d'une  facon 
litterale  et  il  a  dit  ceci,  au  par.  14  : 

Dans  P  affaire  Bombay  Province  c.  Bombay  Municipal  Corporation, 
[1947]  A.C.  58,  le  lord  du  Parcq  a  declare"  en  6noncant  le  principe,  a  la 
page  61: 

[TRADUCTION] 

Le  principe  g6n6ral  a  appliquer  en  examinant  la 
question  de  savoir  si  la  Couronne  est  ltee  par  les 
dispositions  g&i6rales  d'une  loi  est  bien  connu,  Selon 
l'ancienne  maxime  juridique,  aucune  loi  ne  lie  la 
Couronne  si  celle-ci  n'y  est  express^ment 
mentionn^e...  Mais  cette  regie  souffre  au  moins  une 
exception.  La  Couronne,  comme  on  Pa  souvent  dit, 
peut  Stre  li6e  par  la  voie  d'une  'implication 
necessaire'  [deduction  ndcessaire].  En  d'autres 
termes,  s'il  est  manifeste,  d'apres  le  texte  meme  de  la 
loi,  que  le  16gislateur  entendait  lier  la  Couronne,  le 
r^sultat  est  le  meme  que  si  le  Couronne  6tait 
express^ment  nomm^e. 
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Et,  a  la  page  63: 


[TRADUCTION] 

S'il  peut  £tre  affirmd  qu'au  moment  ou  la  loi  a  et6 
adoptee  et  a  recu  sanction  royale,  il  ressortait 
clairement  de  son  libelM  qu'elle  serait  privee  de  tout 
effet  statutaire  si  elle  ne  liait  pas  la  Couronne,  on  peut 
alors  en  inferer  que  la  Couronne  a  accepts  d'etre  H6e. 
Leurs  Seigneuries  ajouteront  que  lorsque  la  Cour  est 
priee  de  faire  cette  inference,  il  faut  toujours  se 
souvenir  que,  si  le  legislateur  avait  eu  1' intention  de 
lier  la  Couronne,  il  aurait  facilement  pu  le  dire  avec 
des  termes  simples. 

On  peut  egalement  se  tourner  vers  la  jurisprudence  ontarienne  plus 
recente.  Les  parties  pertinentes  de  l'art.  11  de  la  Loi  d 'interpretation  de 
l'Ontario,  L.R.O.  1990,  ch.  1. 11  ont,  pour  l'essentiel,  le  meme  libelle  que 
l'art.  32  de  la  Loi  d' interpretation  du  Nouveau-Brunswick  : 

La  Couronne 

11.  Aucune  loi  ne  porte  atteinte  aux  droits  de  Sa  Majesty  de  ses 
heritiers  ou  de  ses  successeurs,  sauf  indication  explicite  que  Sa  Majeste" 
est  liee  par  la  loi. 

Dans  la  decision  R  c.  Greening,  1992  CarswellOnt  57,  le  juge  MacDonnell 
a  reconnu  les  difficultes  auxquelles  on  se  trouvait  confronte  si  Ton 
essayait  de  simplement  importer  en  Ontario,  dans  toute  lew  etendue,  les 
exceptions  a  la  presomption  d'immunite  de  l'Etat  qui  ont  ete  apportees  par 
la  Cour  supreme  du  Canada  relativement  a  l'art.  17  de  la  Loi 
d "interpretation  federate.  Apres  avoir  examine  les  modifications  apportees 
au  libelle  de  la  loi  federate  et  fait  etat  de  revolution  de  la  jurisprudence  a 
cet  egard,  il  a  dit  ceci,  au  par.  77  : 


[TRADUCTION] 

La  question  a  laquelle  nous  devons  repondre,  done,  est  celle  de  savoir 
si  l'exception  prevue  a  l'art.  1 1  est  suffisamment  large  pour  englober 
des  expressions  d'une  intention  legislative  autres  qu'une  stipulation 
precise  contenue  dans  un  texte  legislatif.  J'estime  que  oui.  Comme  je 
l'ai  souligne\  il  existe  des  similitudes  entre  les  dispositions  f6d6rales  et 
ontariennes.  Le  fondement  de  l'exception  a  la  presomption  d'immunite 
est  le  meme  :  la  presomption  sera  ecartee  en  presence  d'une  intention 
contraire  du  legislateur.  On  pourrait  considerer  que  les  deux  textes 
excluent  une  intention  contraire  implicite,  mais  cette  interpretation  a  ete 


rejetee  pour  ce  qui  concerne  la  disposition  federate.  Dans  ParrSt 
Alberta  Government  Telephones,  pr6cit6,  le  juge  en  chef  Dickson  a 
reconnu,  a  la  p.  280,  que  «  [l]'article  [17]  exige  que  le  Parlement 
exprime  clairement  son  intention  de  lier  Sa  Majeste"  »,  mais  a  ensuite 
ajoute  qu'il  «  ne  doit  pas  s' interpreter  comme  une  extension  excessive 
de  rimmunite"  de  l'Etat,  compte  tenu  particulierement  du  par.  3(1)  de  la 
Loi  d 'interpretation  [federate] »  [p.  281].  La  mention  du 
paragraphe  3(1)  n'est  pas  anodine.  Ce  paragraphe  dispose,  en  partie, 
qu'«  [a]  mo  ins  qu'une  intention  contraire  n'apparaisse.  chacune  des 
dispositions  de  la  presente  loi  s'etend  et  s'applique  a  tout  texte  legislatif » 
[c'est  le  juge  MacDonnell  qui  souligne].  Le  juge  en  chef  Dickson  a 
invoque"  cette  disposition  non  pas  pour  ^carter  l'art.  17,  mais  plutSt  afin 
qu'elle  l'aide  a  en  deviner  le  sens.  Le  paragraphe  3(1)  traduit 
rimportance  fondamentale  que  revSt  pour  notre  systeme  constitutionnel 
le  principe  de  la  suprgmatie  legislative  et  ce  principe  semble  avoir 
fonde  la  decision  du  juge  en  chef  Dickson  d' interpreter  Part.  17  d'une 
facon  qui  £tait  genereuse  envers  les  expressions  implicites  mais  claires 
de  l'intention  du  legislateur.  La  Loi  d "interpretation  de  POntario 
contient  une  disposition  semblable  au  par.  3(1)  de  la  loi  federate.  Le 
paragraphe  1(1)  est  en  partie  r£dige"  ainsi : 

Les  dispositions  de  la  presente  loi  s'appHquent  a 
toute  loi  de  la  Legislature  comprise  dans  les  pr£sentes 
lois  refondues  ou  adoptee  par  la  suite,  sauf  dans  le 
mesure  ou  [...] 

a)  elles  sont  incompatibles  avec 
l'intention  ou  Pobjet  de  cette  loi[.] 

Je  souligne  que  la  Loi  d 'interpretation  du  Nouveau-Brunswick  contient 
une  disposition  semblable : 

1(1)  La  presente  loi  s'etend  et  s'applique  a  tout  texte  legislatif  et  a  tout 
reglement,  sauf  dans  la  mesure  ou  elle 

a)   est  incompatible  avec  le  sens  ou  Pobjet  du  texte 
legislatif  ou  du  reglement,  [...] 

Le  juge  MacDonnell  a  dit  ceci,  pour  conclure,  aux  par.  79  et  80  : 

[TRADUCTION] 

Une  stipulation  claire  et  explicite  contenue  dans  un  texte  legislatif 
portant  que  l'Etat  est  lie  par  ce  texte  r£pond  sans  aucun  doute  aux 
exigences  de  l'art.  1 1,  mais  le  libelie  de  Part.  1 1  peut  s'appliquer  a  des 
expressions  d' intention  qui  sont  moins  explicites.  La  teneur  du  texte 
legislatif,  son  libelie  et  son  contexte  peuvent  demontrer  avec  force  que 
l'intention  du  legislateur  etait  que  l'Etat  soit  lie  par  le  texte  legislatif. 

J'estime  done  que  le  critere  est  substantiellement  le  meme  pour  ce  qui 
concerne  la  loi  federate  et  la  loi  provincial :  la  presomption 
d'immunite  de  l'Etat  sera  ecartee  en  presence  de  Pexpression  claire 
d'une  intention  contraire  du  legislateur,  que  cette  intention  soit 


communiqu£e  explicitement  ou  implicitement.  Ce  r£sultat  decoule 
d'une  interpretation  large  et  liberate  du  libelle"  des  art.  17  de  la  loi 
federate  et  1 1  de  la  loi  ontarienne. 

Le  critere  applicable  sous  le  regime  de  la  Loi  d 'interpretation  du 
Nouveau-Brunswick  est  done  le  meme  que  celui  qu'a  enonce  le  juge  en 
chef  Dickson  dans  1' arret  Alberta  Government  Telephones,  precite.  Les 
considerations  suivantes  s'appliquent : 

(1)  Y  a-t-il  des  termes  qui  lient  expressement  1'Etat  (par 
exemple,  «  Sa  Majeste  est  liee  »)  ? 

(2)  Est-ce  que  l'objet  de  la  loi  serait  prive  de  toute  efficacite  ou 
completement  contrecarre  si  le  gouvernement  n'etait  pas  lie  ? 

(3)  Existe-il  une  intention  claire  de  lier  qui  ressort  du  texte 
meme  de  la  loi  ? 


Dans  Pensemble,  la  Loi  a  pour  objet  de  garantir  que  lorsqu'il  remplit  ses 
fonctions,  aucun  depute  ou  membre  du  Conseil  executif  ne  prendra  de 
decision  ou  ne  participera  a  la  prise  de  decision  qui  peut  servir  ses  interets 
prives  ou  ceux  d'une  autre  personne.  II  ne  fait  aucun  doute  que  la  grande 
majorite  -  sinon  la  presque  totalite  -  des  documents  pertinents  pour  les 
fins  d'une  enquete  sur  un  membre  du  Cabinet  sont  des  documents  du 
Conseil  executif.  Le  fait  de  ne  pas  mettre  ces  documents  a  la  disposition 
du  Commissaire  non  seulement  constitue  un  inconvenient  ou  un  resultat 
non  souhaite  mais  rendrait  toute  enquete  futile,  ce  qui  contrecarrerait 
completement  l'objet  de  la  Loi.  Nous  faisons  valoir  que  pour  ces  seuls 
motifs,  la  Loi  lie  l'Etat 

De  plus,  certaines  dispositions  de  la  Loi  (Part.  16  en  particulier)  imposent 
des  restrictions  non  seulement  aux  membres  du  Conseil  executif  mais 
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expressement  au  Conseil  executif  lui-meme.  II  existe  une  intention  claire 
de  lier  l'Etat  qui  ressort  du  texte  meme  de  la  Loi. 


LE  DROIT  D'EXAMIMER  LES  DOCUMENTS 

Apres  avoir  examine  les  lois  applicables  et  les  precedents  judiciaires,  je  conclus  que  le 
Commissaire,  qui  agit  en  vertu  des  pouvoirs  conferes  par  la  Loi  sur  les  conjlits  d 'inter -its 
des  deputes  et  des  membres  du  Conseil  executif  zt  la  Loi  sur  les  enquetes  du  Nouveau- 
Brunswick  ainsi  que  des  precedents  cites  relativement  aux  decisions  de  la  Cour  supreme 
du  Canada,  est  autorise  a  contraindre  des  personnes  et  des  entites  a  produire  pour  examen 
toutes  sortes  de  documents  dont  elles  ont  la  possession,  la  garde  ou  le  controle  et  qui  se 
rapportent  aux  questions  dont  la  commission  d'enquete  est  saisie  et  a  contraindre  des 
temoins  a  temoigner  en  ce  qui  concerne  la  connaissance  qu'ils  ont  de  ces  documents.  En 
employant  le  mot  «  documents  »,  je  n'entends  pas  en  restreindre  le  sens,  je  l'emploie  afin 
qu'il  ddsigne  aussi  la  correspondance,  le  courrier  electronique,  les  memoires,  notes  de 
service  et  notes,  les  transcriptions  ecrites,  visuelles  et  orales,  les  demandes,  les 
declarations  de  toutes  sortes,  les  evaluations,  les  rapports  et  tout  autre  document  ayant  un 
rapport  quelconque  avec  l'allegation  dont  la  commission  d'enquete  est  saisie. 

Je  vous  ordonne  done,  a  vous  Bill  Levesque  et  a  vous  Byron  James,  a  titre  de  personnes 
ayant  la  garde,  la  charge  ou  le  controle  des  documents  en  question,  en  votre  qualite  de 
sous-ministres  du  gouvernement  de  la  Province  du  Nouveau-Brunswick,  et  a  l'egard 
desquels  vous  avez  ete  cites  a  comparaitre  devant  la  presente  commission  d'enquete,  de 
produire  afin  que  je  les  examine  les  nombreux  articles  enumeres  dans  vos  citations  a 
comparaitre  respectives  et  que  vous  n'avez  pas  encore  remis. 

Fait  sous  mon  seing,  le  28  janvier  201 1. 


L'honorable  Patrick  A.A.  Ryanfc.r., 
Commissaire  charge  de  l'enquete 
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This  report  is  made  by  Ernst  &  Young  Inc.  ("EYI")  in  its  capacity  as  receiver  and 
receiver  manager  (the  "Receiver")  of  the  Atcon  Group  of  Companies  (as  defined  below). 
The  report  describes  the  realizations  and  anticipated  realizations  upon  the  property  of  the 
Atcon  Group  of  Companies  and  an  agreement  that  has  been  reached  amongst  the  material 
secured  creditors  and  the  Receiver  for  the  distribution  of  a  significant  portion  of  the 
realizations  to  those  secured  creditors.  The  agreement  with  the  secured  creditors  took 
many  months  to  achieve  and  is  subject  to  the  approval  of  the  Court.  For  the  reasons 
described  in  this  report,  the  Receiver  believes  that  the  proposed  distributions  accord  with 
the  orders  made  by  the  Court  in  this  proceeding,  accord  with  the  rights  of  the  secured 
creditors  and  represents  an  efficient  and  fair  method  of  allocating  the  proceeds  of 
realization  in  what  has  been  a  complex  and  multi-faceted  realization  process. 

This  report  also  provides  a  summary  of  the  realization  and  related  activities  of  the 
Receiver  and  includes  information  concerning  assets  and  property  that  remain  subject  to 
realization  by  the  Receiver.  As  part  of  this  report,  some  of  the  activities  of  EYI  as 
monitor  (the  "Monitor")  in  the  Atcon  CCAA  proceeding  (the  "CCAA  Proceeding")  are 
also  described. 

On  the  applications  of  The  Bank  of  Nova  Scotia  (the  "Bank")  pursuant  to  section  33  of 
the  Judicature  Act  (New  Brunswick),  Rule  41  of  the  Rules  of  Court  of  New  Brunswick, 
and  section  243  of  the  Bankruptcy  and  Insolvency  Act  (Canada)  that  were  heard  by  The 
Honourable  Mr.  Justice  Riordon  of  the  Court  of  Queen's  Bench  of  New  Brunswick  on 
March  1,  2010  and  March  30,  2010,  EYI  was  appointed  Receiver  in  respect  of  the 
property,  assets  and  undertakings  (collectively,  the  "Property")  of: 

(a)  Atcon  Group  Inc.,  Atcon  Holdings  Inc.,  Atcon  Property  Holdings  Inc.,  Atcon 
Veneer  Products  Inc.  and  Atcon  Logistics  Inc.  (The  Receiver  was  appointed  in 
respect  of  these  companies  by  order  dated  March  2,  2010  (the  "March  2 
Order"));  and 
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(b)  Atcon  Construction  Inc.,  Atcon  Management  Services  Inc.,  Atcon  Civil  Ltd., 
Dycon  Construction  Ltd.,  Atcon  Structures  Inc.  and  Envirem  Technologies  Inc. 
(now  known  as  058545  N.B.  Inc.)  (The  Receiver  was  appointed  in  respect  of 
these  companies  by  order  dated  March  30,  2010  (the  "March  30  Order"). 

The  March  2  Order  and  the  March  30  Order  are  referred  to  together  as  the  "Receivership 
Orders"). 

4.  The  Respondents  are  referred  to  in  this  report  as  the  "Atcon  Group  of  Companies".  Not 
all  of  the  affiliates  of  the  Atcon  Group  of  Companies  are  the  subject  of  the  Receivership 
Orders.  Some  of  them  are  subsidiaries  of  companies  that  are  subject  to  the  Receivership 
Orders.  Two  of  them,  Atcon  Plywood  Inc.  and  Atcon  Industrial  Services  Inc.,  are  the 
subject  of  separate  receivership  proceedings  being  administered  by 
PricewaterhouseCoopers  Inc. 

5.  The  Receivership  Orders  authorized  the  Receiver  to,  amongst  other  things,  take 
possession  and  control  of  the  Property  of  the  Atcon  Group  of  Companies  and  sell, 
convey,  transfer,  lease  or  assign  the  Property  of  the  Atcon  Group  of  Companies  or  any 
part  or  parts  thereof  out  of  the  ordinary  course  of  business  without  the  approval  of  this 
Court  in  respect  of  any  transaction  not  exceeding  $100,000,  provided  that  the  aggregate 
consideration  for  all  such  transactions  does  not  exceed  $1,000,000. 

6.  The  Atcon  Group  of  Companies  and  certain  of  their  affiliates  carried  on  business  as 
providers  of  construction,  industrial,  and  environmental  services  in  the  Province  of  New 
Brunswick,  the  Province  of  Newfoundland  and  Labrador,  the  Province  of  Alberta  and  the 
Northwest  Territories.  They  had  material  property  in  each  of  those  provinces  and  that 
territory  at  the  beginning  of  these  receivership  proceedings. 

7.  The  property  of  the  Atcon  Group  of  Companies  was  diverse.  It  included  accounts 
receivable  owed  under  certain  contracts,  equipment  and  inventory  located  in  New 
Brunswick,  Alberta,  Northwest  Territories  and  Newfoundland  &  Labrador,  over  55 
parcels  of  real  property  in  New  Brunswick,  and  an  operating  plywood  mill  in  Sweden. 
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As  a  result,  significant  time  and  effort  was  expended  by  the  Receiver  to  recover  the 
Property  of  the  Atcon  Group  of  Companies  for  the  benefit  of  its  stakeholders. 

8.  Since  March  1,  2010,  Property  of  the  Atcon  Group  of  Companies  in  the  aggregate 
amount  of  $40,449,401.38  as  of  May  18,  2012  has  been  collected  and  realized  upon 
during  these  receivership  proceedings  and  the  related  CCAA  Proceeding. 

9.  Limited  distributions  have  been  approved  and  made  to  date.  The  Receiver  made 
distributions  of  proceeds  of  an  account  receivable  owing  to  Atcon  Construction  Inc. 
("Atcon  Construction")  and  originally  held  in  trust  by  the  Receiver  pursuant  to  the 
Order  of  Justice  Riordon  dated  June  18,  2010  (referred  to  therein  as  the  "Builders'  Lien 
Holdback"),  along  with  accrued  interest.  The  distributions  were  made  by  the  Receiver 
pursuant  to  the  Order  of  Justice  Riordon  dated  October  28,  2010  granted  in  these 
receivership  proceedings  and  were  made  to  the  following  creditors: 

(a)  Caterpillar  (as  defined  below),  in  the  amount  of  $1,200,000,  in  connection  with 
builders'  liens  filed  in  the  Province  of  Alberta  and  the  Caterpillar  Settlement 
Agreement  (as  defined  below); 

(b)  Emeco  (as  defined  below),  in  the  amounts  of  $228,900.22  and  $7,000,  in 
connection  with  builders'  liens  filed  in  the  Province  of  Alberta  and  its  costs, 
respectively;  and 

(c)  the  Bank,  in  the  amount  of  $2,576,577.04  on  account  of  its  valid  and  enforceable 
security  interest  in  the  accounts  receivable  of  Atcon  Construction. 

10.  The  Receiver  is  of  the  view  that,  as  a  significant  portion  of  the  Property  of  the 
Respondents  has  been  realized  upon,  it  is  appropriate  to  make  a  distribution  of  certain  of 
the  realization  proceeds  to  secured  creditors  that  have  valid  and  enforceable  security  over 
that  Property. 

11.  The  Receiver  recognized  that,  before  any  further  distribution  of  the  realization  proceeds 
could  be  implemented,  it  would  be  necessary  to  allocate:  (a)  the  costs  of  these 
receivership  proceedings  against  the  realization  proceeds,  as  this  Honourable  Court  had 


-4- 


granted  a  first-priority  "Administrative  Charge"  over  all  of  the  Property  of  the 
Respondents  as  security  for  payment  of  the  reasonable  fees  and  disbursements  of  the 
Receiver  and  its  counsel  pursuant  to  the  Receivership  Orders;  and  (b)  the  "Replacement 
Charge"  granted  over  certain  Property  of  Atcon  Construction  as  security  for  any 
deficiency  faced  by  a  builders'  lien  claimant  or  a  secured  creditor  as  a  result  of  the 
establishment  of  the  holdbacks  under  the  June  18,  2010  Order. 

12.  The  Receivership  Orders  set  out  a  method  of  allocation  of  costs  for  the  Administrative 
Charge  that  requires  a  determination  of  the  direct  and  indirect  costs  for  the  realization  of 
Property  of  the  Respondents  and  an  application  of  such  costs  to  the  Property.  The 
Receiver  considered  and  determined  that  a  line-by-line  calculation  of  costs  would  be  time 
consuming  and  costly  for  the  receivership  estates.  The  Receiver  was  of  the  view  that  it 
would  be  prudent  to  discuss  with  the  parties  with  an  interest  in  the  Property  a  potential 
allocation/cost-sharing  mechanism  that  could  be  agreed  to  by  the  affected  parties. 

13.  As  a  result,  the  Receiver  completed  a  review  of  the  claims  against  the  Property  of  the 
Respondents  and  determined  that  the  secured  creditors  having  the  primary  proprietary 
interests  in  the  realization  proceeds  were  the  Bank,  the  Province  of  New  Brunswick  (the 
"Province"),  Caterpillar  Financial  Services  Limited  ("Caterpillar"),  GE  Canada 
Equipment  Financing  G.P.  and  its  affiliated  entities  (collectively,  "G.E.")  and  Aviva 
Insurance  Company  of  Canada  and  its  affiliated  entities  (collectively,  "Aviva"  and  the 
"Secured  Creditors"  respectively).  As  set  out  below,  the  Receiver  has  obtained  legal 
opinions  as  to  the  validity  and  enforceability  of  the  security  of  such  parties  over  the 
applicable  Property  of  the  Respondents  that  resulted  in  the  realization  proceeds. 

14.  The  Receiver  entered  into  discussions  with  the  Secured  Creditors  so  that  affected 
creditors  could  be  consulted  about  a  proposed  allocation  of  the  priority  charges.  The 
discussions  were  focussed  on  proposed  net  amounts  to  be  distributed  to  each  party  based 
on  the  amount(s)  realized  for  the  Property  of  the  Respondents  subject  to  the  creditor's 
security,  taking  into  consideration  a  proposed  allocation  of  the  estate  costs  of  these 
receivership  proceedings  to  such  Property  and  the  maintenance  of  holdbacks  in 
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connection  with  the  Replacement  Charge  and  the  CRA  Claims  (as  defined  below),  where 
applicable. 

15.  The  Receiver  has  reached  an  agreement  with  all  of  the  Secured  Creditors  for  the 
distribution  to  them  of,  in  aggregate,  approximately  $9.1  million,  subject  to  the  approval 
of  the  Court.  The  agreement  with  and  amongst  the  Secured  Creditors  was  achieved  after 
the  Receiver  provided  detailed  information  to  each  of  the  Secured  Creditors  concerning 
the  realizations,  costs  and  related  information  and  documentation  and  following 
numerous  discussions  and  meetings.  Each  Secured  Creditor  was  rightly  concerned  to 
ensure  that  its  rights  and  interests  were  respected  and  that  the  allocation  of  proceeds  and 
costs  was  fair  and  reasonable  from  their  respective  perspectives.  Ultimately,  each  of  the 
Secured  Creditors  agreed  to  the  following  distributions  and  cost  allocations: 

(a)  allocate  to  receivership  costs1:  (i)  15%  of  the  net  sale  proceeds  of  real  property 
identified  as  PID  40095887  and  PID  40441917;  and  (ii)  a  pro  rated  recovery  of 
direct  expenses  allocable  to  the  Envirem  Sale  Transaction  (as  defined  below)  with 
respect  to  PID  40450389,  all  of  which  property  is  subject  to  valid  and  enforceable 
security  in  favour  of  Caterpillar  (the  "Caterpillar  Collateral"); 

(b)  distribute  the  balance  of  the  net  sale  proceeds  of  the  Caterpillar  Collateral  realized 
to  date  (being  the  sum  of  $808,629.63)  to  Caterpillar  on  account  of  its  security  in 
the  Caterpillar  Collateral; 

(c)  allocate  to  receivership  costs,  5%  of  the  net  sale  proceeds  of  the  General  Manson 
Way  Property  (as  defined  below),  which  is  subject  to  valid  and  enforceable 
security  in  favour  of  G.E.  (the  "G.E.  Collateral"); 

(d)  retain  out  of  the  net  sale  proceeds  of  the  G.E.  Collateral  the  sum  of  $245,194.31 
to  be  held  by  the  Receiver  pending  a  final  determination  of  the  CRA  Claims; 

(e)  distribute  the  balance  of  the  net  sale  proceeds  of  the  G.E.  Collateral  (being  the 
sum  of  $416,074.87)  to  G.E.  on  account  of  its  security  in  the  G.E.  Collateral; 


1  When  used  in  this  Twenty-Third  Report,  the  term  "receivership  costs"  includes  the  reasonable  fees  and 
disbursements  of  the  Monitor  and  its  counsel  related  to  the  CCAA  Proceedings. 


allocate  to  receivership  costs:  (i)  15%  of  the  net  sale  proceeds  of  PID  10208858; 
and  (ii)  a  pro  rated  recovery  of  direct  expenses  allocable  to  the  Envirem  Sale 
Transaction  with  respect  to  PID  70245741,  all  of  which  property  is  subject  to 
valid  and  enforceable  security  in  favour  of  Aviva  (the  "Aviva  Collateral"); 

retain  out  of  the  net  sale  proceeds  of  the  Aviva  Collateral  the  sum  of  $102,583.82 
to  be  held  by  the  Receiver  pending  a  final  determination  of  the  CRA  Claims; 

distribute  the  balance  of  the  net  sale  proceeds  of  the  Aviva  Collateral  (being  the 
sum  of  $174,076.42)  to  Aviva  on  account  of  its  security  in  the  Aviva  Collateral; 

allocate  to  receivership  costs:  (i)  a  reimbursement  of  professional  fees  totalling 
$53,600.60  with  respect  to  administrative  services  provided  by  the  Receiver  at  the 
request,  and  for  the  sole  benefit,  of  the  Province;  and  (ii)  15%  of  the  net  sale 
proceeds  of  PID  40179152,  PID  40277774,  PID  40165656,  the  Beechwood 
Property  (as  defined  below)  and  the  Walsh  Street  Property  (as  defined  below),  all 
of  which  is  subject  to  valid  and  enforceable  security  in  favour  of  the  Bank  and 
assigned  to  the  Province  (the  "Province  Collateral"); 

retain  out  of  the  net  sale  proceeds  of  the  Province  Collateral  the  sum  of  $7,675.30 
to  be  held  by  the  Receiver  pending  a  final  determination  of  the  CRA  Claims; 

distribute  the  balance  of  the  net  sale  proceeds  of  the  Province  Collateral  (being 
the  sum  of  $340,879.90)  to  the  Province  on  account  of  its  security  in  the  Province 
Collateral; 

retain  on  account  of  future  costs  and  expenses  of  this  proceeding,  $1.0  million  of 
the  net  sale  proceeds  of  the  balance  of  the  Property  of  the  Respondents  currently 
held  by  the  Receiver,  which  is  subject  to  valid  and  enforceable  security  in  favour 
of  the  Bank; 

retain  out  of  the  net  sale  proceeds  of  the  Bank  Collateral  the  sum  of 
$4,431,376.16  to  be  held  by  the  Receiver  pending  a  final  determination  of  the 
CRA  Claims;  and 
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(n)  distribute  the  sum  of  $7,314,321.14  out  of  the  net  sale  proceeds  of  the  Bank 
Collateral  to  the  Bank  on  account  of  its  security  in  the  Bank  Collateral  (as  defined 
below). 

PURPOSE  OF  THIS  REPORT 

16.  As  a  result,  the  purpose  of  this  Twenty-Third  Report  is  to: 

(a)  report  to  this  Honourable  Court  on  the  realizations  of  the  Property  of  the 
Respondents  that  have  occurred  to  date  and  the  proceeds  of  such  realizations  in 
the  possession  of  the  Receiver; 

(b)  seek  the  approval  of  this  Honourable  Court  of  the  distributions  to  the  Secured 
Creditors  that  have  been  agreed  to  and  accepted  by  the  Secured  Creditors;  and 

(c)  seek  the  approval  of  this  Honourable  Court  of  the  conduct,  actions  and  activities 
of  the  Receiver  in  administering  these  receivership  proceedings  to  date,  including 
the  conduct,  actions  and  activities  of  the  Receiver  set  out  in  this  Twenty-Third 
Report  and  all  other  reports  previously  filed  by  the  Receiver  in  these  receivership 
proceedings  to  date. 

TERMS  OF  REFERENCE 

17.  In  preparing  this  Twenty-Third  Report,  the  Receiver  has  been  provided  with,  and  has 
relied  upon  unaudited  historical  financial  statements,  other  unaudited  financial 
information  and  projections  prepared  by  the  Respondents,  the  books  and  records  of  the 
Respondents,  discussions  with  certain  of  the  former  management  and  employees  of  the 
Respondents  and  certain  representatives  of  the  Secured  Creditors  and  other  information 
from  various  sources.  The  Receiver  has  assumed  that  the  information  it  has  been 
provided  is  accurate  and  complete. 

18.  All  references  to  monetary  amounts  in  this  Twenty-Third  Report  are  in  Canadian  dollars 
unless  otherwise  noted. 
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19.  Capitalized  terms  not  defined  in  this  Twenty-Third  Report  are  as  defined  in  the 
Receivership  Orders. 

20.  Copies  of  Court  materials  in  these  receivership  proceedings  and  the  CCAA  Proceeding 
may  be  obtained  from  the  Receiver's  website  established  in  connection  with  the 
Respondents  (www.ey.com/ca/ atcon) . 

BACKGROUND 

Atcon  Group  of  Companies 

21.  The  Atcon  Group  of  Companies  was  originally  established  in  1978  in  Miramichi,  New 
Brunswick  as  a  provider  of  a  variety  of  construction  services.  At  its  peak,  the  Atcon 
Group  of  Companies  and  related  affiliates  employed  more  than  2,000  employees 
internationally,  had  annual  revenues  of  approximately  $255  million  and  liabilities  in 
excess  of  $250  million. 

22.  The  Atcon  Group  of  Companies  expanded  its  original  service  offerings  and  geographic 
marketplace  and  it  subsequently  carried  on  business  through  two  operating  companies, 
Atcon  Construction  and  Envirem  Technologies  Inc.  (now  known  as  058545  N.B.  Inc.) 
("Envirem"),  primarily  in  the  following  areas: 

(a)      Atcon  Construction  provided  a  variety  of  construction  and  earthworks  services, 
including: 

(i)  heavy  civil  construction  services  such  as  dam,  bridge  and  road 
construction  services,  including  providing:  engineering,  design, 
fabrication  and  construction  services  with  respect  to  the  construction  of 
several  bridges  and  a  road  for  the  transport  of  overburden  from  the 
Athabasca  Oil  Sands  Project  in  the  Province  of  Alberta;  and  providing 
design  and  construction  services  with  respect  to  the  construction  of  the 
Deh  Cho  Bridge  across  the  Mackenzie  River  near  Fort  Providence, 
Northwest  Territories  and  the  Kakisa  Bridge  across  the  Kakisa  River  in 
the  Northwest  Territories; 
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(ii)  earthmoving,  trucking,  mining  and  ore  extraction  services,  including  the 
removal  of  muskeg  in  the  Albian  Sands  area  of  the  Province  of  Alberta; 

(iii)  equipment  rental  and  management  services  with  respect  to  the 
construction  of  the  plant  site  works  for  the  Vale  Inco  Long  Harbour 
Processing  Plant  in  Long  Harbour,  Newfoundland  &  Labrador  (the  "Vale 
Inco  Project");  and 

(b)  Envirem  manufactured,  marketed  and  exported  various  organic  products  and 
provided  land  reclamation,  soil  stabilizing  and  remediation,  seasonal  mulching 
and  site  restoration  services  in  the  Province  of  New  Brunswick. 

23.  The  Atcon  Group  of  Companies  had  a  number  of  affiliates,  which  included  Atcon 
Industrial  Services  Inc.  ("Atcon  Industrial")  and  Atcon  Plywood  Inc.  ("Atcon 
Plywood").  Atcon  Industrial  carried  on  business  providing  manufacturing,  machining 
and  fabrication  services  to  a  number  of  industrial  sectors  in  the  Province  of  New 
Brunswick  and  elsewhere.  Atcon  Plywood  carried  on  business  as  a  manufacturer  of 
plywood  in  the  Province  of  New  Brunswick.  The  operations  of  Atcon  Industrial  and 
Atcon  Plywood  were  interconnected  with  the  Respondents,  as  Atcon  Industrial  and  Atcon 
Plywood  conducted  business  on  or  adjacent  to  parcels  of  real  property  owned  by  certain 
of  the  Respondents,  and  Atcon  Industrial  often  completed  significant  steel  and  other 
fabrication  work  for  Atcon  Construction  on  a  sub-contract  basis. 

24.  As  a  result  of  its  diverse  business  operations,  the  Respondents  had,  among  other  Property, 
leased  and  owned  Property  located  on  current  or  former  construction  job  sites, 
construction  storage  areas  or  quarries,  and  office  space  located  in  New  Brunswick, 
Newfoundland  &  Labrador,  Alberta  and  the  Northwest  Territories.  As  well,  certain  of 
the  Respondents  owned  commercial  office  buildings,  real  property  and  office  furnishings 
at  various  locations  in  Miramichi,  Pointe-Verte,  Wayerton,  Centre  Napan,  Barnaby, 
Curventon,  and  Exmoor,  New  Brunswick.  Additionally,  one  of  the  Respondents  was  the 
indirect  sole  owner  of  an  operating  plywood  mill  in  Sweden. 
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Appointment  of  Receiver  and  Trustee  in  Bankruptcy 

25.  EYI  was  appointed  as  Receiver  of  the  Property  of  the  Respondents  pursuant  to  the 
Receivership  Orders.  Attached  hereto  as  Appendix  "A"  is  a  copy  of  the  Receivership 
Orders. 

26.  Pursuant  to  the  provisions  of  the  Receivership  Orders,  the  Receiver  has  been  authorized 
and  empowered  by  this  Honourable  Court  to,  amongst  other  things: 

(a)  take  possession  and  control  of  the  Property  of  the  Respondents; 

(b)  receive,  preserve  and  protect  the  Property  of  the  Respondents,  or  any  parts 
thereof; 

(c)  receive  and  collect  all  monies  and  accounts  then  owed  or  thereafter  owing  to  the 
Respondents  and  to  exercise  all  remedies  of  the  Respondents  in  collecting  such 
monies; 

(d)  market  any  or  all  of  the  Property  of  the  Respondents,  including  advertising  and 
soliciting  offers  in  respect  of  the  Property  of  the  Respondents  or  any  part  or  parts 
thereof  and  negotiating  such  terms  and  conditions  of  sale  as  the  Receiver  in  its 
discretion  may  deem  appropriate; 

(e)  sell,  convey,  transfer,  lease  or  assign  the  Property  of  the  Respondents  or  any  part 
or  parts  thereof  out  of  the  ordinary  course  of  business  with  the  approval  of  this 
Court  in  respect  of  any  transaction  in  which  the  purchase  price  exceeds  $100,000 
or  the  aggregate  purchase  price  of  all  transactions  less  than  $100,000  exceeds 
$1,000,000; 

(f)  apply  for  any  vesting  order  or  other  orders  necessary  to  convey  the  Property  of  the 
Respondents  or  any  part  or  parts  thereof  to  a  purchaser  or  purchasers  thereof,  free 
and  clear  of  any  liens  or  encumbrances  affecting  such  Property;  and 

(g)  take  any  steps  reasonably  incidental  to  the  exercise  of  the  powers  under  the 
Receivership  Orders. 
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27.  Pursuant  to  the  Order  of  Justice  Riordon  dated  April  23,  2010  granted  in  this  proceeding, 
the  Receiver  made  an  assignment  in  bankruptcy  in  the  name  of  and  on  behalf  of  each  of 
the  Respondents.  Attached  hereto  as  Appendix  "B"  are  copies  of  the  certificates  of 
appointment  of  EY1  as  trustee  in  bankruptcy  ("Trustee")  in  respect  of  each  of  the 
Respondents  (collectively,  the  "Certificates"). 

28.  As  set  out  in  the  Certificates,  between  April  26  and  April  29,  2012,  each  of  the 
Respondents  was  assigned  into  bankruptcy  and  EYI  was  appointed  as  Trustee. 

PROPERTY  REALIZATIONS 

Property  of  the  Respondents  Realized  to  Date 

Overview 

29.  Since  its  appointment  in  March  2010,  the  Receiver  has  taken  steps,  pursuant  to  the 
provisions  of  the  Receivership  Orders  and  in  accordance  with  its  duties  as  an  officer  of 
this  Honourable  Court,  to  take  possession  and  control  of,  and  realize  upon  the  recovered 
Property  of  the  Respondents  for  the  benefit  of  the  Respondents'  stakeholders. 

30.  As  noted  above  and  as  described  in  detail  below,  the  Property  of  the  Respondents 
consisted  of  a  wide  variety  of  Property  located  across  Canada  in  New  Brunswick, 
Alberta,  Newfoundland  &  Labrador  and  Northwest  Territories,  and  in  Sweden.  The 
diversity  and  locations  of  the  Property,  and  the  inter-connections  amongst  the 
Respondents,  Atcon  Industrial  and  Atcon  Plywood,  required  the  Receiver  to  utilize  a 
number  of  differing  realization  methods  to  liquidate  the  Property  of  the  Respondents, 
including  tenders,  real  estate  listings,  auctions,  litigation  and  joint-venture  settlements, 
continuation  of  pre-receivership  sales  processes,  and  multi-party  negotiations  where  a 
number  of  parties  had  an  interest  in  the  Property  in  question. 

31.  The  Receiver  has  collected  and  realized  upon  the  Property  of  the  Respondents  in  the 
aggregate  amount  of  $26,335,849.20  as  of  May  18,  2012.  The  principal  realizations  and 
cash  receipts  are  summarized  as  follows,  and  a  more  detailed  account  is  contained  in  this 
report: 
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Walsh  Street  Property 

$246,738.53 

Airport  Hangar 

$130,508.00 

115  Whalen  Street 

$24,352.53 

Torbay  Road  Property 

$66,456.87 

Sun  Life  Insurance  Policy 

$325,205.93 

CNRL  Contract  Funds 

$129,843.55 

32.  Attached  hereto  as  Appendix  "C"  is  a  consolidated  Statement  of  Receipts  and 
Disbursements  prepared  by  the  Receiver  for  the  period  March  1,  2010  to  May  18,  2012 
(the  "R&D"),  and  a  chart  setting  out  the  net  proceeds  received  by  the  Receiver  with 
respect  to  the  Property  of  the  Respondents  as  of  May  18,  2012  (the  "Net  Proceeds 
Chart"). 

33.  While  the  R&D  and  the  Net  Proceeds  Chart  list  total  receipts  of  $30,665,134.99,  such 
aggregate  amount  includes  funds  in  the  amount  of  $2,226,504.00  received  by  the 
Receiver  from  the  accounts  of  the  Respondents  following  the  CCAA  Proceeding, 
$1,200,000.00  borrowed  by  the  Receiver  pursuant  to  the  provisions  of  the  Receivership 
Orders,  $167,800.04  received  from  the  purchaser  of  the  Envirem  business  for  Envirem 
operational  expenses  incurred  during  the  course  of  this  proceeding  and  the  CCAA 
Proceeding,  and  $734,981.75  in  HST  amounts.  These  amounts  were  not  included  in  the 
gross  Property  realizations  of  $26,335,849.20  cited  above  and  discussed  in  greater  detail 
below,  as  they  were  not  the  product  of  Property  realizations  of  the  Receiver  and  do  not 
represent  net  proceeds  available  to  eventually  be  distributed  to  the  appropriate 
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stakeholders  of  the  Respondents.  Additionally,  as  set  out  in  the  R&D,  the  $1,200,000 
borrowed  by  the  Receiver  pursuant  to  the  provisions  of  the  Receivership  Orders  has  been 
repaid. 

Envirem  Sale  Transaction 

34.  Envirem  previously  operated  a  soil  remediation  and  seasonal  mulching  business  in  the 
Province  of  New  Brunswick.  Prior  to  the  commencement  of  this  proceeding,  Atcon 
Holdings  Inc.  ("Atcon  Holdings")  had  retained  a  financial  advisor,  initiated  a  sales 
process  for  a  potential  sale  of  its  sole  shareholder  interest  in  Envirem,  and  was  in 
discussions  regarding  the  potential  completion  of  a  sale  transaction. 

35.  Following  the  commencement  of  this  proceeding,  a  sale  of  substantially  all  of  Envirem' s 
assets  was  negotiated  with  the  assistance  of  EYI  in  its  capacity  as  Monitor  in  the  CCAA 
Proceeding.  The  purchased  assets  that  were  to  be  included  in  the  sale  transaction  were  as 
follows: 

(a)  all  Envirem  inventory  and  raw  materials; 

(b)  the  Envirem  trade  accounts  receivable  listed  on  Schedule  II  to  the  sale  agreement 
and  new  trade  accounts  receivable  generated  after  the  date  of  the  sale  agreement 
to  the  extent  they  were  outstanding  as  of  the  closing  of  the  sale  transaction; 

(c)  the  owned  and  leased  Envirem  vehicles,  equipment  and  other  tangible  personal 
property  used  in  connection  with  Envirem 's  business,  including  owned  equipment 
identified  on  Schedule  III  to  the  sale  agreement  and  leased  equipment  identified 
on  Schedule  IV  to  the  sale  agreement  that  the  purchaser  was  to  assume  or  return; 

(d)  Envirem  intellectual  property,  permits,  licenses,  goodwill  and  other  intangible 
assets,  prepaid  deposits  arid  expenses; 


(e) 


Envirem' s  rights  under  any  operating  agreements,  leases,  finance  agreements  and 
customer  agreements  (as  listed  on  Schedule  IV  to  the  sale  agreement); 
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(f)  the  real  property  owned  by  Envirem  and  all  of  Envirem's  interest  in  all  plants  and 
other  buildings  located  thereon,  together  with  improvements,  fixtures  and  other 
appurtenances,  which  real  property  is  as  follows: 

(i)  real  property  located  in  Bayside,  New  Brunswick  with  PID  1 5086259; 

(ii)  real  property  located  in  Miramichi,  New  Brunswick  with  PID  40450389; 

(iii)  real  property  located  in  Miramichi,  New  Brunswick  with  PID  40450355; 

(iv)  real  property  located  in  Fredericton,  New  Brunswick  with  PID  148303 1 ; 

(v)  real  property  located  in  the  County  of  York,  New  Brunswick  with  PID 
75165209,  PID  75246660  and  PID  75165480; 

(vi)  real  property  located  in  the  County  of  Northumberland,  New  Brunswick 
with  PID  40030413; 

(vii)  real  property  located  in  Miramichi,  New  Brunswick  with  PID  40406282 
and  PID  40164311; 

(g)  real  property  owned  by  Atcon  Construction  located  in  the  County  of 
Westmorland,  New  Brunswick  with  PID  70245741 ; 

(h)  real  property  owned  by  633433  N.B.  Inc.  located  in  Miramichi,  New  Brunswick 
with  PID  40219883;  and 

(i)  real  property  owned  by  604985  N.B.  Inc.  located  in  Miramichi,  New  Brunswick 
with  PID  40278327. 

36.  EYI,  in  its  capacity  as  Monitor  in  the  CCAA  Proceeding  was  of  the  view  that  the  sale  was 
in  the  best  interests  of  the  stakeholders  of  Envirem  and  recommended  that  the  Court 
approve  the  sale  of  the  Envirem  business. 

37.  Pursuant  to  the  Approval  and  Vesting  Order  of  Justice  Riordon  dated  March  22,  2010 
granted  in  the  CCAA  Proceeding  and  the  Approval  and  Vesting  Order  of  Justice  Riordon 
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dated  March  22,  2010  granted  in  this  proceeding  (collectively,  the  "Envirem  Orders"),  a 
sale  transaction  with  respect  to  substantially  all  of  the  Property  of  Envirem  was  approved 
by  this  Honourable  Court  (the  "Envirem  Sale  Transaction"). 

38.  The  Receiver  reports  that  the  Envirem  Sale  Transaction  closed  on  April  28,  201 1  and  the 
net  sale  proceeds  in  the  hands  of  the  Receiver  with  respect  to  the  Envirem  Sale 
Transaction  is  $4,235,238.93  (the  "Envirem  Sale  Proceeds"). 

39.  The  Envirem  Sale  Proceeds  are  being  held  by  the  Receiver  pending  an  allocation  of  the 
net  proceeds  by  this  Honourable  Court  in  accordance  with  the  Envirem  Orders.  The 
Envirem  Sale  Transaction  did  not  specify  any  allocation  of  the  Envirem  Sale  Proceeds  to 
specific  purchased  assets,  other  than  the  aggregate  amount  of  $1,295,812.29  that  was 
allocated  to  inventory,  accounts  receivable  and  prepaid  expenses. 

40.  The  Bank,  Caterpillar  and  Aviva  (collectively  the  "Envirem  Creditors")  hold  security 
over  various  assets  that  were  sold  as  part  of  the  Envirem  Sale  Transaction.  The  Envirem 
Creditors,  in  consultation  with  the  Receiver,  have  mutually  agreed  to  a  proceed/cost 
allocation  methodology.  As  a  result  of  this  agreement,  the  Receiver  proposes  that  the 
Envirem  Sale  Proceeds  be  allocated  between  the  Envirem  Creditors  as  follows: 


(a) 


The  Bank 


$3,371,630.78 


(b) 


Caterpillar 


723,925.96 


(c) 


Aviva 


138,960.24 


(d) 


CRA 


721.95 


$4,235,238.93 


Beechwood  Property 


41.  Atcon  Property  Holdings  Inc.  ("APH")  was  the  owner  of  a  residential  property 
municipally  known  as  284  Beechwood  Drive,  Miramichi,  New  Brunswick  (the 
"Beechwood  Property"). 
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42.  The  Receiver  entered  into  a  listing  agreement  with  a  qualified  local  real  estate  agent  in 
April  2010,  and  subsequently  entered  into  an  agreement  of  purchase  and  sale  dated  April 
13,  2010  for  the  sale  of  the  Beechwood  Property  for  $1 85,000. 

43.  The  Receiver  was  of  the  view  that  it  had  conducted  an  appropriate  market  test  for  the 
Beechwood  Property  and  recommended  that  this  Honourable  Court  approve  the  sale  of 
the  Beechwood  Property.  Pursuant  to  the  Approval  and  Vesting  Order  of  Justice  Riordon 
dated  May  12,  2010  granted  in  this  proceeding,  the  sale  of  the  Beechwood  Property  was 
approved  by  this  Honourable  Court. 

44.  The  Receiver  reports  that  it  realized  net  proceeds  in  the  amount  of  $170,670.33  with 
respect  to  the  sale  of  the  Beechwood  Property  (the  "Beechwood  Proceeds"),  which  were 
deposited  into  the  Receiver's  general  operating  account,  for  use  by  the  Receiver  to  make 
payments  (including  interim  payments)  required  or  permitted  by  the  Receivership  Orders. 

Albian  Receivable 

45.  Atcon  Construction  previously  provided  earth  moving,  construction  and  related  services 
to  Albian  Sands  Energy  Inc.,  an  affiliate  of  Shell  Canada  ("Albian  Sands")  in  the 
Province  of  Alberta  under  the  Agreement  for  Earth  Moving,  Construction  and  Related 
Services  dated  November  1,  2008  between  Atcon  Construction  and  Albian  Sands  (the 
"Albian  Contract").  The  services  provided  by  Atcon  Construction  were  primarily 
related  to  the  removal  of  muskeg  in  the  Albian  Oil  Sands  area  near  Fort  McMurray, 
Alberta. 

46.  In  connection  with  the  services  provided  by  Atcon  Construction,  an  account  receivable  in 
the  amount  of  $8,432,503.30  was  determined  to  be  owed  to  Atcon  Construction  with 
respect  to  certain  unpaid  invoices  (the  "Albian  Receivable").  During  the  course  of  the 
CCAA  Proceeding,  the  Monitor  worked  in  concert  with  Atcon  Construction  in  an  effort 
to  facilitate  payment  of  the  Albian  Receivable  from  Albian  Sands. 

47.  A  number  of  parties  claimed  an  interest  in  the  Albian  Receivable.  The  Canada  Revenue 
Agency  (the  "CRA")  had  issued  requirements  to  pay  to  Shell  Canada  pursuant  to  section 
227(4)  of  the  Income  Tax  Act  (Canada)  in  the  maximum  amount  of  $4,750,074.57. 
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Emeco  Canada  Limited  ("Emeco")  and  Caterpillar  each  riled  statements  of  lien  upon 
interest  in  Crown  materials  in  respect  of  Shell  Canada's  interest  in  those  minerals.  The 
statements  of  lien  were  filed  in  connection  with  unpaid  lease  payments  owed  by  Atcon 
Construction  with  respect  to  equipment  claimed  to  be  used  by  Atcon  Construction  in 
providing  services  under  the  Albian  Contract.  The  Receiver  also  filed  a  statement  of  lien 
in  Alberta  upon  interest  in  Crown  materials  in  respect  of  Shell  Canada's  interest  in 
minerals  in  connection  with  the  outstanding  amounts  owed  to  Atcon  Construction  under 
the  Albian  Contract. 

Following  lengthy  negotiations  amongst  the  parties,  the  parties  agreed,  subject  to  the 
approval  of  this  Honourable  Court,  to  the  payment  of  the  Albian  Receivable  to  the 
Receiver  on  certain  terms  and  conditions.  Pursuant  to  the  Order  of  Justice  Riordon  dated 
June  18,  2010  granted  in  this  proceeding  (the  "June  18  Order"),  the  Albian  Receivable 
was  treated  as  follows: 

(a)  $3,427,865.97  was  allocated  to  a  separate  interest  bearing  trust  account 
established  by  the  Receiver  pursuant  to  the  June  18  Order  (the  "CRA  Deemed 
Trust  Claim  Holdback")  in  connection  with  the  deemed  trust  claim  of  CRA 
against  the  Property  of  Atcon  Construction  on  account  of  alleged  unremitted 
employee  source  deductions  under  the  Income  Tax  Act  (Canada),  the  Employment 
Insurance  Act  (Canada)  and  the  Canada  Pension  Plan  (the  "CRA  Deemed  Trust 
Claim"); 

(b)  $996,345.70  was  allocated  to  a  separate  interest  bearing  trust  account  pursuant  to 
the  June  1 8  Order  in  connection  with  the  non-deemed  trust  claim  of  the  CRA  (the 
"CRA  Non-Deemed  Trust  Claim  Holdback")  against  the  Property  of  Atcon 
Construction  on  account  of  alleged  amounts  payable  under  the  Income  Tax  Act 
(Canada),  the  Employment  Insurance  Act  (Canada)  and  the  Canada  Pension  Plan 
(the  "CRA  Non-Deemed  Trust  Claim"  and  collectively  with  the  CRA  Deemed 
Trust  Claim,  the  "CRA  Claims");  and 

(c)  $4,008,291.63  was  held  by  the  Receiver  in  a  separate  interest  bearing  trust 
account  (the  "Builders'  Lien  Holdback"). 
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Following  the  granting  of  the  June  18  Order,  the  Receiver,  Caterpillar,  the  Bank  and 
Emeco  entered  into  further  negotiations  with  respect  to  a  potential  distribution  of  the 
funds  in  the  Builders'  Lien  Holdback.  As  a  result  of  such  negotiations,  the  Receiver 
recommended  that  the  Court  grant  an  Order  authorizing  the  following  distributions  to  be 
made  from  the  Builders'  Lien  Holdback,  which  distributions  were  approved  by  the  Order 
of  Justice  Riordon  dated  October  28,  2010  granted  in  this  proceeding  (the  "October  28 
Order"): 

(a)  $1,200,000  to  be  distributed  by  the  Receiver  to  Caterpillar  on  account  of  a 
settlement  agreement  entered  into  between  the  Receiver,  Caterpillar  and  the  Bank 
that  was  approved  by  this  Honourable  Court  in  the  October  28  Order  with  respect 
to  builders'  liens  filed  by  Caterpillar  (the  "Caterpillar  Settlement  Agreement"); 

(b)  $228,900.22  and  $7,000  to  be  distributed  by  the  Receiver  to  Emeco  pursuant  to 
the  October  28  Order  on  account  of  its  valid  builders'  lien  and  costs,  respectively; 
and 

(c)  $2,576,577.04,  plus  all  accrued  interest,  to  be  distributed  by  the  Receiver  to  the 
Bank  pursuant  to  the  October  28  Order  on  account  of  its  valid  security  interest  in 
the  accounts  receivable  of  Atcon  Construction. 

The  Receiver  reports  that  it  continues  to  maintain  the  CRA  Deemed  Trust  Claim 
Holdback  and  the  CRA  Non-  Deemed  Trust  Claim  Holdback  in  separate  trust  accounts, 
and  as  of  May  18,  2012,  the  amounts  in  such  accounts  were  $3,814,364.93  (which 
include  funds  associated  with  the  Garnishment  Funds,  more  fully  described  below)  and 
$1,004,241.00,  inclusive  of  earned  interest,  respectively. 

In  connection  with  the  CRA  Claims,  the  Receiver  filed  notices  of  objection  and  appeals 
with  CRA  in  connection  with  the  income  tax,  CPP  and  EI  assessments  and  re- 
assessments of  Atcon  Construction  related  to  such  claims  on  May  21,  2010  and  on  June 
7,  2010.  The  status  of  such  objections  and  appeals  is  discussed  in  greater  detail  below. 
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Sharkbite  Receivable 

52.  Atcon  Construction  previously  provided  design,  engineering,  procurement  and 
construction  services  to  Shell  Canada  Energy,  an  affiliate  of  Shell  Canada,  pursuant  to 
the  terms  and  conditions  of  the  Engineering  Services  Agreement  dated  September  26, 
2009  between  Atcon  Construction  and  Shell  Canada  Energy,  and  the  Engineering, 
Procurement  and  Construction  Contract  dated  December  21,  2009  between  Atcon 
Construction  and  Shell  Canada  Energy  (collectively,  the  "Sharkbite  Contracts").  The 
Sharkbite  Contracts  were  with  respect  to  the  construction  of  bridges  and  roads  near  the 
Albian  Oil  Sands  area  near  Fort  McMurray,  Alberta,  and  was  known  as  the  Sharkbite 
Project. 

53.  Shell  Canada  Energy  delivered  notices  of  termination  dated  February  25,  2010  to  Atcon 
construction  with  respect  to  the  Sharkbite  Contracts  with  a  termination  date  effective  as 
ofFebruary26,2010. 

54.  Following  a  review  of  the  books  and  records  of  Atcon  Construction,  the  Receiver  agreed 
to  the  payment  of  $34,351.42  (the  "Sharkbite  Receivable")  proposed  by  Shell  Canada 
Energy  as  fiill  and  final  satisfaction  of  the  obligations  of  Shell  Canada  Energy  to  Atcon 
Construction  under  the  Sharkbite  Contracts. 

55.  Pursuant  to  the  June  18  Order,  the  Sharkbite  Receivable  was  paid  to  the  Receiver.  The 
Receiver  reports  that  the  Sharkbite  Receivable  was  deposited  into  the  Receiver's  general 
operating  account  for  use  by  the  Receiver  pursuant  to  the  June  18  Order  to  make 
payments  (including  interim  payments)  required  or  permitted  by  the  Receivership  Orders. 

Garnishment  Funds 

56.  A  Garnishee  Summons  issued  on  December  1,  2009  by  the  Court  of  Queen's  Bench  of 
Alberta  (the  "Alberta  Court")  was  served  on  Shell  Canada  and  its  affiliates  in 
connection  with  amounts  owed  to  Atcon  Construction.  The  Garnishee  Summons  was 
with  respect  to  an  action  commenced  by  Spruceland  Lumber  against  Atcon  Construction 
in  the  Province  of  Alberta. 
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57.  In  connection  with  the  Garnishee  Summons,  Shell  Canada  paid  $1,245,905.15  to  the 
Alberta  Court  on  February  26,  2010.  Following  the  bankruptcy  of  Atcon  Construction  on 
April  26,  2010,  the  Receiver  took  steps  and  recovered  the  funds  paid  by  Shell  Canada  to 
the  Alberta  Court,  which,  upon  receipt,  was  in  the  amount  of  $1,246,374.23  (the 
"Garnishment  Funds"). 

58.  The  Receiver  reports  that  the  Garnishment  Funds  have  been  dealt  with  as  follows: 

(a)  $356,410.71  was  allocated  to  the  CRA  Deemed  Trust  Claim  Holdback  pursuant  to 
the  June  18  Order;  and 

(b)  $889,963.52  was  deposited  into  the  Receiver's  general  operating  account  for  use 
by  the  Receiver  pursuant  to  the  June  18  Order  to  make  payments  (including 
interim  payments)  required  or  permitted  by  the  Receivership  Orders. 

Pennecon  Settlement  Amount 

59.  Atcon  Construction  and  Penney  Construction  Ltd.  ("Penney")  had  entered  into  a  joint 
venture  to  supply  all  labour,  material,  tools  and  equipment  required  to  complete  all  civil 
earthworks  for  plant  site  development  of  the  Vale  Inco  Project. 

60.  Atcon  Construction  provided  equipment  rental  and  management  services  to  Pennecon 
Heavy  Civil  Ltd.  ("PHC"),  an  affiliate  of  Penney,  in  connection  with  the  construction  of 
the  Vale  Inco  Project.  As  of  May  1,  2010,  the  aggregate  amount  of  $3,558,810.55  was 
owed  to  Atcon  Construction  by  PHC  with  respect  to  such  services. 

61.  In  May  2010,  the  Receiver  entered  into  discussions  with  PHC  and  Penney  with  respect  to 
payment  of  the  outstanding  amount,  disputes  with  respect  to  alleged  overcharges,  and 
alleged  amounts  owed  by  Atcon  Construction  for  interest,  management  fees  and  other 
administrative  expenses  under  the  limited  partnership  agreement  between  Atcon 
Construction  and  Penney. 

62.  As  a  result  of  the  discussions,  a  settlement  agreement  dated  May  27,  2010  was  entered 
into  which,  among  other  things,  provided  for  the  payment  of  $3,222,385.00  to  the 
Receiver  (the  "Pennecon  Settlement  Amount").  The  Receiver  was  of  the  view  that  the 
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settlement  was  a  fair  and  reasonable  settlement  of  the  matters  relating  to  the  Pennecon 
receivable  and  recommended  that  the  Court  approve  the  settlement. 

63.  Pursuant  to  Order  of  Justice  Riordon  dated  June  30,  2010  granted  in  this  proceeding  (the 
"June  30  Order"),  the  settlement  agreement  was  approved  by  the  Court.  The  Receiver 
reports  that  the  Pennecon  Settlement  Amount  has  been  dealt  with  as  follows: 

(a)  $2,024,375.23  has  been  received  by  the  Receiver  and  used  pursuant  to  the  June  30 
Order  to  make  payments  (including  interim  payments)  required  or  permitted  by 
the  Receivership  Orders; 

(b)  $268,223.77  was  distributed  to  CRA  pursuant  to  the  June  30  Order  on  account  of 
the  CRA's  claim  under  the  Excise  Tax  Act  (Canada);  and 

(c)  $929,786.00  is  being  held  by  the  Receiver  pursuant  to  the  June  30  Order  in  a 
separate  interest  bearing  trust  account  (the  "Pennecon  Holdback")  established  as 
a  result  of  a  mechanics  lien  action  commenced  by  Caterpillar  in  the  Province  of 
Newfoundland  &  Labrador  (the  "Newfoundland  Lien  Action"). 

64.  The  Receiver  reports  that,  as  of  May  1 8,  2012,  the  Pennecon  Holdback  was  in  the  amount 
of  $93  7, 115.86. 

65.  The  Receiver  is  of  the  view  that,  as  a  result  of  the  Caterpillar  Settlement  Agreement 
discussed  above,  which  provided  for  a  discontinuation  of  the  Newfoundland  Lien  Action, 
it  is  no  longer  necessary  for  the  Receiver  to  maintain  the  Pennecon  Holdback  in  a 
separate  trust  account.  The  Receiver  is  requesting  that  the  funds  in  the  Pennecon 
Holdback  be  distributed  to  the  Bank  as  part  of  the  Bank  Collateral,  as  discussed  in  greater 
detail  below. 

General  Manson  Way  Property 

66.  Atcon  Construction  was  the  owner  of  real  property  and  a  commercial  building 
municipally  known  as  67-69  General  Manson  Way,  Miramichi,  New  Brunswick  (the 
"General  Manson  Way  Property").  The  General  Manson  Way  Property  was  leased  by 
Atcon  Construction  to  Atcon  Industrial  which  operated  its  business  from  the  General 
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Manson  Way  Property  and  from  interconnected  adjacent  real  properties  owned  by  Atcon 
Industrial.  Atcon  Industrial  maintained  a  significant  amount  of  owned  and  leased 
equipment,  inventory,  work-in-progress  and  supplies  at  the  General  Manson  Way 
Property. 

67.  PricewaterhouseCoopers  Inc.  ("PwC")  was  appointed  by  this  Court  as  receiver  of  Atcon 
Industrial  on  March  30,  2010.  PwC  solicited  en  bloc  offers  for  the  sale  of  Atcon 
Industrial's  property  located  at  the  General  Manson  Way  Property,  as  well  as  for  the  sale 
of  the  General  Manson  Way  Property  itself. 

68.  PwC  received  an  offer  with  respect  to  the  sale  of  the  General  Manson  Way  Property, 
among  other  things,  with  an  allocated  price  of  $870,000  for  the  General  Manson  Way 
Property.  The  Receiver,  following  discussions  with  PwC  and  a  review  of  an  appraisal  for 
the  property,  was  of  the  view  that  the  price  to  be  paid  was  supported  by  the  appraised 
value.  The  sale  of  the  General  Manson  Way  Property  was  supported,  or  not  opposed,  by 
the  parties  that  had  registered  debentures  and  collateral  mortgages  against  the  property 
and  was  recommended  by  PwC. 

69.  Pursuant  to  the  Order  of  Justice  Riordon  dated  July  28,  2010  granted  in  this  proceeding 
(the  "General  Manson  Way  Order"),  the  sale  of  the  General  Manson  Way  Property  was 
approved  by  this  Honourable  Court. 

70.  The  Receiver  reports  that  it  received  $690,982.86  in  net  sale  proceeds  in  connection  with 
the  sale  of  the  General  Manson  Way  Property  (the  "General  Manson  Way  Proceeds"), 
which  amount  is  being  held  by  the  Receiver  pending  further  Order  of  this  Honourable 
Court  pursuant  to  the  General  Manson  Way  Order.  The  General  Manson  Way  Proceeds 
are  net  of  approximately  $130,510  paid  to  PwC  on  account  of  its  fees  and  disbursements 
relating  to  the  sale  of  the  General  Manson  Way  Property  and  payment  of  certain  tax 
arrears  that  formed  a  first  charge  on  the  General  Manson  Way  Property. 

Eastern  Tender  Property 


71.      Following  its  appointment,  the  Receiver  identified  the  assets  and  property  of  Atcon 
Construction  set  out  in  Appendix  "D"  attached  hereto  located  in  the  Province  of  New 
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Brunswick  and  the  Province  of  Newfoundland  &  Labrador  that  would  be  suitable  to  form 
the  basis  of  a  tender  sale  process  and  potential  en  bloc  sale  of  construction  and  quarry 
related  assets  (collectively,  the  "Atcon  Eastern  Assets"). 

72.  Following  discussions  with  appraisers,  liquidators  and  auctioneers,  the  Receiver 
determined  that  the  best  method  to  solicit  offers  for  the  Atcon  Eastern  Assets  was  to 
conduct  a  tender  process.  As  a  result,  the  Receiver  brought  a  motion  on  July  28,  2010  in 
this  proceeding  seeking  Court  approval  of  the  proposed  tender  process. 

73.  Pursuant  to  the  Order  of  Justice  Riordon  dated  July  28,  2010  granted  in  this  proceeding 
(the  "Tender  and  Auction  Order"),  this  Honourable  Court  approved  a  tender  process 
with  respect  to  the  Atcon  Eastern  Assets  (the  "Tender  Process"). 

74.  Following  the  completion  of  the  approved  Tender  Process  and  the  tendering  of  offers,  the 
Receiver  identified  the  combination  of  tenders  that  maximized  the  net  recovery  from  the 
Atcon  Eastern  Assets  for  the  receivership  estates  of  the  Respondents. 

75.  Pursuant  to  twelve  Approval  and  Vesting  Orders  of  Justice  Riordon  dated  September  29, 
2010  granted  hi  this  proceeding,  the  sale  of  certain  of  the  Atcon  Eastern  Assets  to  certain 
purchasers  was  approved  by  this  Honourable  Court. 

76.  The  Receiver  reports  that  it  received  $3,443,442.49  in  net  sales  proceeds  in  connection 
with  the  sales  of  Atcon  Eastern  Assets  that  have  been  completed  to  date  (the  "Eastern 
Tender  Proceeds").  The  Eastern  Tender  Proceeds  were  deposited  into  the  Receiver's 
general  operating  account  for  use  by  the  Receiver  to  make  payments  (including  interim 
payments)  required  or  permitted  by  the  Receivership  Orders. 

Western  Auction  Property 

77.  Following  its  appointment,  the  Receiver  located  and  took  control  over  various 
construction  machinery  and  equipment  (such  as  excavators,  generators,  solar  powered 
signs,  and  other  construction  items),  vehicles  and  trailers  owned  by  the  Respondents  and 
located  in  the  Province  of  Alberta  and  the  Northwest  Territories,  which  Property  is 
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described  in  greater  detail  in  Appendix  "E"  attached  hereto  (collectively,  the  "Western 
Auction  Property"). 

78.  With  respect  to  realization  options  for  the  Western  Auction  Property,  the  Receiver  was  of 
the  view  that,  as  the  Western  Auction  Property  was  comprised  of  small  construction 
pieces  that  were  remotely  situated  on  leased  lands,  a  competitive  auction  conducted  on 
the  leased  lands  would  generate  the  maximum  return  for  the  receivership  estate.  As  a 
result,  the  Receiver  contacted  auctioneers/liquidators  and  requested  proposals  for  the  sale 
of  the  Western  Auction  Property  at  a  public  auction. 

79.  Following  a  review  of  the  submitted  proposals,  the  Receiver  determined  that  the  proposal 
submitted  by  Century  Services  Inc.  ("Century")  was  the  best  proposal  submitted,  as 
Century  had  an  enhanced  understanding  of  the  property,  offered  a  net  minimum 
guarantee  amount  and  a  competitive  commission  structure.  As  a  result,  the  Receiver 
sought  Court  approval  on  July  28,  2010  of  an  auction  agreement  entered  into  with 
Century  for  the  Western  Auction  Property. 

80.  Pursuant  to  the  Tender  and  Auction  Order,  this  Honourable  Court  approved  the  auction 
agreement  between  Century  and  the  Receiver  with  respect  to  the  Western  Auction 
Property. 

81.  The  Receiver  reports  that  it  received  $541,606.12  in  net  sale  proceeds  in  connection  with 
the  sale  of  the  Western  Auction  Property  (the  "Western  Auction  Proceeds").  The 
Western  Auction  Proceeds  were  deposited  into  the  Receiver's  general  operating  account 
for  use  by  the  Receiver  to  make  payments  (including  interim  payments)  required  or 
permitted  by  the  Receivership  Orders. 

Premier  Sale  Transaction 

82.  As  noted  above,  Atcon  Construction  provided  equipment  rental  and  management  services 
to  PHC  in  connection  with  the  construction  of  the  Vale  Inco  Project.  Atcon  Construction 
was  the  owner  of  ten  pieces  of  equipment  situated  on  the  Vale  Inco  Project  site  and  used 
by  PHC  (the  "Newfoundland  Property"). 
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83.  Following  a  consideration  of  potential  realization  options  with  respect  to  the 
Newfoundland  Property  and  obtaining  an  appraisal  for  the  property,  the  Receiver 
determined  that  it  would  be  in  the  best  interests  of  the  receivership  estate  to  determine 
whether  PHC  and  Premier  Construction  Ltd.  ("Premier"),  an  affiliate  of  PHCL,  would 
be  interested  in  acquiring  the  Newfoundland  Property. 

84.  The  Receiver  and  Premier  were  able  to  successfully  negotiate  an  asset  purchase 
agreement  for  the  sale  of  the  Newfoundland  Property,  which  agreement  was  subject  to 
Court  approval.  The  Receiver  sought  approval  of  this  Honourable  Court  of  the  sale 
transaction  on  October  28, 2010. 

85.  Pursuant  to  the  Approval  and  Vesting  Order  of  Justice  Riordon  dated  October  28,  2010 
granted  in  this  proceeding,  this  Honourable  Court  approved  a  sale  of  the  Newfoundland 
Property  to  Premier  (the  "Premier  Sale  Transaction"). 

86.  The  Receiver  reports  that  it  received  $202,000  in  net  sale  proceeds  in  connection  with  the 
sale  of  the  Newfoundland  Property  under  the  Premier  Sale  Transaction  (the  "Premier 

f 

Sale  Proceeds").  The  Premier  Sale  Proceeds  were  deposited  into  the  Receiver's  general 
operating  account  for  use  by  the  Receiver  to  make  payments  (including  interim 
payments)  required  or  permitted  by  the  Receivership  Orders. 

Suncor  Settlement 

87.  Atcon  Construction  was  previously  engaged  by  Suncor  Energy  Oil  Sands  Limited 
Partnership  ("Suncor  LP")  to  provide  certain  engineering,  procurement  and  construction 
materials  and  services  in  respect  of  the  construction  of  roadway  infrastructure 
improvements  at  Highway  #63,  which  is  adjacent  to  the  Suncor  oil  sands  operations 
located  north  of  Fort  McMurray,  Alberta  (the  "Suncor  Project").  The  services  were  to 
be  provided  pursuant  to  the  terms  of  the  Highway  63  Interchange  Engineering, 
Procurement  and  Construction,  Multiple  Use  Contract  No.  4600004026  with  an  effective 
date  of  August  11,  2006  between  Atcon  Construction  and  Suncor  LP  (the  "Suncor 
Contract"). 
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88.  As  a  result  of  a  number  of  disputed  billing  issues  between  Atcon  Construction  and 
Suncor  LP  in  connection  with  the  services  provided  by  Atcon  Construction  under  the 
Suncor  Contract.,  Atcon  Construction  commenced  an  action  on  May  14,  2009  by  way  of 
statement  of  claim  against  Suncor  LP,  Suncor  Energy  Inc.  and  Suncor  Energy  Services 
Inc.  (collectively,  "Suncor")  with  the  Court  of  Queen's  Bench  of  Alberta,  Judicial  Centre 
of  Calgary  (the  "Suncor  Action"). 

89.  Following  its  appointment,  the  Receiver  retained  legal  counsel  and  entered  into  without 
prejudice  settlement  discussions  with  Suncor  regarding  matters  relating  to  the  Suncor 
Action  and  the  Suncor  Contract.  As  a  result  of  such  discussions,  a  settlement  of  the 
Suncor  Action  was  reached  between  the  Receiver  and  Suncor,  subject  to  the  Receiver 
obtaining  this  Honourable  Court's  approval  of  the  terms  of  the  settlement.  The  Receiver 
was  of  the  view  that  the  settlement  agreement  represented  a  fair  and  reasonable 
settlement  of  the  matters  relating  to  the  Suncor  Action  and  the  Suncor  Contract,  and 
sought  Court  approval  of  the  settlement  on  December  3,  2010. 

90.  Pursuant  to  the  Order  of  Justice  Riordon  dated  December  3,  2010  granted  in  this 
proceeding,  this  Honourable  Court  approved  the  settlement  in  connection  with  the  Suncor 
Action  and  the  Suncor  Contract. 

91.  The  Receiver  reports  that  it  has  received  $2,500,000.00  in  connection  with  the  Suncor 
settlement  (the  "Suncor  Settlement  Proceeds").  The  Suncor  Settlement  Proceeds  were 
deposited  into  the  Receiver's  general  operating  account  for  use  by  the  Receiver  to  make 
payments  (including  interim  payments)  required  or  permitted  by  the  Receivership  Orders. 

Walsh  Street  Property 

92.  APH  was  the  registered  owner  of  real  property  and  a  commercial  building  municipally 
known  as  170  Walsh  Street,  Miramichi,  New  Brunswick  (the  "Walsh  Street  Property"). 
The  Walsh  Street  Property  was  previously  leased  by  APH  to  Atcon  Industrial,  which 
operated  its  machining  division  at  the  Walsh  Street  Property.  As  a  result  of  such 
operations,  significant  amounts  of  equipment  owned  by  Atcon  Industrial  were  located  at 
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the  Walsh  Street  Property  and  subject  to  the  receivership  of  Atcon  Industrial  (the  "AIS 
Machining  Equipment"). 

93.  As  with  the  General  Manson  Way  Property,  following  PwC's  appointment  as  receiver 
and  receiver  manager  of  Atcon  Industrial  on  March  30,  2010,  PwC  and  the  Receiver 
discussed  potential  methods  to  realize  upon  the  AIS  Machining  Equipment  and  the  Walsh 
Street  Property  in  a  coordinated  manner  that  would  facilitate  the  greatest  recovery  being 
achieved  for  the  stakeholders  of  Atcon  Industrial  and  APH. 

94.  The  Receiver  and  PwC  agreed  that  a  going  concern  or  en  bloc  sale  of  the  AIS  Machining 
Equipment  and  the  Walsh  Street  Property  would  likely  be  in  the  best  interests  of  the 
stakeholders  of  both  Atcon  Industrial  and  APH.  PwC  subsequently  entered  into  an 
auction  agreement  with  Infinity  Asset  Solutions  for  a  going  concern  marketing  and  sale 
process  to  be  conducted  with  respect  to  the  Walsh  Street  Property,  which  auction 
agreement  was  approved  by  this  Court  in  the  Atcon  Industrial  receivership  proceeding. 

95.  A  sale  of  the  Walsh  Street  Property  did  not  materialize  following  Infinity's  going  concern 
marketing  and  sale  process,  and  as  a  result,  the  Receiver  listed  the  Walsh  Street  Property 
with  a  qualified  local  real  estate  agent. 

96.  As  a  result  of  the  listing,  and  following  a  review  of  an  appraisal  for  the  Walsh  Street 
Property  obtained  by  PwC  and  discussions  with  its  real  estate  agent,  the  Receiver  entered 
into  a  sale  agreement  for  the  Walsh  Street  Property,  subject  to  Court  approval.  The 
Receiver  was  of  the  view  that  the  sale  agreement  provided  a  fair  and  reasonable 
realization  for  the  Walsh  Street  Property  and  recommended  that  the  Court  approve  the 
sale  in  its  motion  on  May  10,  201 1. 

97.  Pursuant  to  the  Approval  and  Vesting  Order  of  Justice  Riordon  dated  May  10,  2011 
granted  in  this  proceeding,  this  Honourable  Court  approved  the  sale  of  the  Walsh  Street 
Property. 

98.  The  Receiver  reports  that  it  received  $246,738.53  in  net  sale  proceeds  in  connection  with 
the  sale  of  the  Walsh  Street  Property  (the  "Walsh  Street  Proceeds").  The  Walsh  Street 
Proceeds  were  deposited  into  the  Receiver's  general  operating  account  for  use  by  the 
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Receiver  to  make  payments  (including  interim  payments)  required  or  permitted  by  the 
Receivership  Orders. 

Airport  Hangar 

99.  Atcon  Logistics  Inc.  was  the  owner  of  an  airport  hangar  situated  on  land  leased  from  the 
Miramichi  Airport  Commission  (1993)  Inc.  ("MAC")  and  municipally  known  as  50 
Airport  Road,  Miramichi,  New  Brunswick  (the  "Airport  Hangar"). 

100.  The  Receiver  listed  the  Airport  Hangar  with  a  qualified  local  real  estate  agent  and 
received  an  offer  to  purchase  in  November  2010,  subject  to  Court  approval.  The 
Receiver  recommended  that  the  Court  approve  the  sale  of  the  Airport  Hangar  which  the 
Court  did  in  the  Approval  and  Vesting  Order  of  Justice  Riordon  dated  December  3,  2010. 

101.  As  previously  reported  to  this  Court,  the  sale  transaction  for  the  Airport  Hangar  that  was 
approved  in  December  2010  was  eventually  terminated,  and  the  Receiver  re-listed  the 
Airport  Hangar  in  February  201 1 . 

102.  The  Receiver  entered  into  an  agreement  of  purchase  of  sale  with  MAC  for  the  sale  of  the 
Airport  Hangar,  subject  to  Court  approval.  Pursuant  to  the  Approval  and  Vesting  Order 
of  Justice  Riordon  dated  August  15,  2011  granted  in  this  proceeding,  this  Honourable 
Court  approved  the  sale  of  the  Airport  Hangar  to  MAC. 

103.  The  Receiver  reports  that  it  received  $130,508.00  in  net  sale  proceeds  with  respect  to  the 
sale  of  the  Airport  Hangar  (the  "Airport  Hangar  Proceeds").  The  Airport  Hangar 
Proceeds  were  deposited  into  the  Receiver's  general  operating  account  for  use  by  the 
Receiver  to  make  payments  (including  interim  payments)  required  or  permitted  by  the 
Receivership  Orders. 

115  Whalen  Street 

104.  Atcon  Construction  was  the  owner  of  real  property  municipally  known  as  115  Whalen 
Street,  Miramichi,  New  Brunswick  ("115  Whalen  Street").  The  Receiver  listed  the 
property  with  a  qualified  local  real  estate  agent  and  subsequently  entered  into  an 
agreement  for  the  sale  of  the  property  for  $32,000  based  on  an  offer  received. 
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105.  Pursuant  to  the  Vesting  Order  of  Justice  Riordon  dated  September  15,  2011  granted  in 
this  proceeding,  this  Honourable  Court  approved  the  vesting  of  115  Whalen  Street  to  the 
purchaser. 

106.  The  Receiver  reports  that  it  received  $24,352.53  in  net  proceeds  with  respect  to  the  sale 
of  115  Whalen  Street  ("115  Whalen  Street  Proceeds").  The  115  Whalen  Street 
Proceeds  have  been  deposited  into  the  Receiver's  general  operating  account  for  use  by 
the  Receiver  to  make  payments  (including  interim  payments)  required  or  permitted  by  the 
Receivership  Orders. 

Torbay  Road 

107.  APH  was  the  owner  of  real  property  municipally  located  on  Torbay  Road  in  Miramichi, 
New  Brunswick  and  identified  as  PDD  40441917  (the  "Torbay  Road  Property").  The 
Receiver  listed  the  property  with  a  qualified  local  real  estate  agent  and  subsequently 
entered  into  an  agreement  for  the  sale  of  the  property. 

108.  As  noted  above,  the  Receivership  Orders  permit  the  Receiver  to  complete  a  sale  of  the 
Property  of  the  Respondents  for  less  than  $100,000  in  a  single  transaction,  and  less  than 
$1,000,000  in  aggregate  transactions.  As  the  offer  for  the  Torbay  Road  Property  was  less 
than  $100,000,  and  the  aggregate  of  such  sales  has  not  exceeded  $1,000,000,  and  as  the 
purchaser  did  not  request  Court  approval  of  the  sale,  the  sale  was  completed  without 
Court  approval. 

109.  The  Receiver  reports  that  it  received  $66,456.87  in  net  proceeds  with  respect  to  the  sale 
of  the  Torbay  Road  Property  (the  "Torbay  Road  Proceeds").  The  Torbay  Road 
Proceeds  have  been  deposited  into  the  Receiver's  general  operating  account  for  use  by 
the  Receiver  to  make  payments  (including  interim  payments)  required  or  permitted  by  the 
Receivership  Orders. 

Sun  Life  Policy 

110.  The  Receiver  brought  a  motion  in  this  proceeding  on  March  18,  2011  to  recover  the 
amount  of  approximately  $280,000  in  connection  with  the  cash  surrender  value  of  a  life 
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insurance  policy  on  the  life  of  Mr.  Robert  W.  Tozer  ("Mr.  Tozer")  where  Atcon  Group 
was  the  listed  owner  and  beneficiary  of  the  policy. 

111.  Pursuant  to  the  Decision  of  Justice  Riordon  dated  April  12,  201 1  and  the  Order  of  Justice 
Riordon  dated  June  15,  2011  granted  in  this  proceeding,  the  Receiver's  motion  was 
granted  and  the  Receiver  was  authorized  and  directed  to  direct  the  insurer,  Sun  Life 
Financial,  to  terminate  the  life  insurance  policy  and  pay  the  cash  surrender  value  of  the 
policy  to  the  Receiver.  However,  pursuant  to  the  terms  of  the  Order,  no  action  was  to  be 
undertaken  by  the  Receiver  until  any  appeal  of  the  Order  was  finally  determined,  and  Mr. 
Tozer  was  to  have  thirty  days  following  a  final  decision  to  enter  into  an  assignment 
arrangement  with  the  Receiver  for  the  policy. 

112.  The  Receiver  reports  to  this  Honourable  Court  that  Mr.  Tozer  appealed  the  Decision  and 
Order  of  Justice  Riordon,  and  the  appeal  was  heard  by  the  Court  of  Appeal  of  New 
Brunswick  on  February  15,  2012.  Mr.  Tozer' s  appeal  was  dismissed  by  the  panel  of  the 
Court  of  Appeal  on  February  15,  2012,  and  reasons  for  the  Court's  decision  were  released 
on  July  5,  2012. 

1 13.  Following  the  dismissal  of  his  appeal,  Mr.  Tozer  agreed  to  pay  the  cash  surrender  value 
of  the  policy  of  $320,205.93  (the  "Sun  Life  Policy  Proceeds")  to  the  Receiver,  along 
with  $5,000  in  anticipation  of  costs  to  be  awarded  with  respect  to  the  appeal,  in 
consideration  for  an  assignment  of  the  Sun  Life  policy.  The  Court  of  Appeal  awarded 
$3,000  in  costs  against  Mr.  Tozer,  and  as  Mr.  Tozer  previously  paid  $5,000  in  costs,  the 
Receiver  returned  $2,000  to  Mr.  Tozer  on  July  9,  2012  by  sending  a  cheque  in  this 
amount  to  his  solicitor. 

114.  The  assignment  of  the  Sun  Life  policy  has  been  effected  and  the  Receiver  received 
$325,205.93  on  March  8,  2010,  and  this  amount  was  deposited  in  the  Receiver's  general 
operating  account  to  be  used  by  the  Receiver  to  make  payments  (including  interim 
payments)  required  or  permitted  by  the  Receivership  Orders. 
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Other  Realized  Property 

115.  The  Receiver  reports  that,  in  addition  to  the  asset  realizations  described  above,  the 
Receiver  is  in  possession  of  further  proceeds  of  the  Property  of  the  Respondents  realized 
by  the  Receiver,  which  Property  proceeds  includes: 

(a)  $442, 181 .77  of  accounts  receivable  owing  to  Atcon  Construction; 

(b)  $50,000.00  of  aggregates  owned  by  Atcon  Construction  and  located  in  the 
Province  of  Alberta; 

(c)  $89,250.00  of  trailer  and  ancillary  assets  owned  by  Atcon  Construction  and 
located  in  the  Northwest  Territories; 

(d)  $34,500.00  of  ancillary  assets  owned  by  Atcon  Construction  and  located  in  the 
Northwest  Territories; 

(e)  $46,919.00  of  construction  equipment  located  in  the  Pro  vince  of  Newfoundland  & 
Labrador; 

(f)  $9, 863 . 1 3  of  cash  on  hand;  and 

(g)  $97,910.72  of  accrued  interest  earned  to  May  18,  2012. 
Property  Remaining  to  be  Realized 

116.  Since  its  appointment,  the  Receiver  has  recovered  and  realized  upon  a  significant  portion 
of  the  Property  of  the  Respondents.  However,  the  Receiver  continues  to  take  steps  to 
realize  upon  the  remaining  Property  of  the  Respondents.  The  Property  of  the 
Respondents  that  remains  to  be  realized  upon,  and  the  steps  taken  by  the  Receiver  to  date, 
are  summarized  below. 

117.  The  Receiver  will  report  to  this  Honourable  Court  at  a  future  date  with  respect  to  the 
status  of  realization  efforts  in  respect  of  all  outstanding  Property. 
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Nelson  Street  Properties  and  St.  Patrick's  Drive  Property 

118.  Atcon  Management  Services  Inc.  ("AMS")  was  the  registered  owner  of  real  property 
located  in  Miramichi,  New  Brunswick  and  identified  as  PID  40221426,  PID  40219941, 
PID  40221434  (collectively,  the  "Nelson  Street  Properties")  and  PID  40466039  (the 
"St.  Patrick's  Drive  Property").  The  Nelson  Street  Properties  comprised  approximately 
3.97  acres  and  are  located  across  from  the  plywood  mill  formerly  operated  by  Atcon 
Plywood.  The  St.  Patrick's  Drive  Property  is  located  near  the  Atcon  Plywood  mill. 

119.  The  Nelson  Street  Properties  and  the  St.  Patrick's  Drive  Property  were  included  in  the 
Atcon  Eastern  Assets  that  were  subject  to  the  Tender  Process,  A  sale  of  the  Nelson  Street 
Properties  and  the  St.  Patrick's  Drive  Property  was  approved  by  the  Court  on  September 
29, 2010;  however,  such  sale  transaction  was  not  completed. 

120.  The  Receiver  subsequently  listed  the  Nelson  Street  Properties  and  the  St.  Patrick's  Drive 
Property  with  a  qualified  local  real  estate  agent  for  210  days  from  December  21,  2010  to 
June  30,  2011.  No  offers  were  received  for  the  Nelson  Street  Properties  and  the  St. 
Patrick's  Drive  Property  during  that  time  period. 

121.  The  Receiver  discussed  potential  realizations  for  the  Nelson  Street  Properties  and  the  St. 
Patrick's  Drive  Property  with  PwC,  who  was  attempting  to  realize  upon  the  property  of 
Atcon  Plywood.  As  a  result  of  the  lack  of  offers,  the  Receiver  was  of  the  view  that  the 
best  method  to  maximize  realizations  for  the  Nelson  Street  Properties  and  the  St. 
Patrick's  Drive  Property  was  to  include  the  properties  in  an  en  bloc  marketing  of  the 
assets  by  PwC. 

122.  PwC  received  offers  for  the  purchase  of  certain  assets  of  Atcon  Plywood,  which  included 
an  offer  to  purchase  the  Nelson  Street  Properties  and  the  St.  Patrick's  Drive  Property. 
The  offer  that  was  ultimately  accepted  by  PwC  allocated  $24,000  to  the  purchase  of  the 
Nelson  Street  Properties  and  the  St.  Patrick's  Drive  Property  as  an  en  bloc  amount. 
Based  on  an  appraisal  obtained  by  the  Receiver,  it  was  of  the  view  that  the  en  bloc  price 
was  supported  by  the  properties'  appraised  values.     As  a  result,  the  Receiver 
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recommended  that  the  Court  approve  the  sale  of  the  Nelson  Street  Properties  and  the  St. 
Patrick's  Drive  Property. 

123.  Pursuant  to  the  Approval  and  Vesting  Order  of  Justice  Riordon  dated  August  15,  2011 
granted  in  this  proceeding,  this  Honourable  Court  approved  the  sale  of  the  Nelson  Street 
Properties  and  the  St.  Patrick's  Drive  Property.  The  Receiver  understands  that  the 
purchaser  failed  to  close  the  sale  of  the  Nelson  Street  Properties  and  the  St  Patrick's 
Drive  Property  by  the  June  15, 2012  deadline. 

124.  A  motion  was  heard  in  the  Atcon  Plywood  receivership  proceeding  on  July  17,  20 12  with 
respect  to  this  matter.  In  that  motion,  PwC  recommended  that  this  Honourable  Court 
approve  a  revised  offer  that  was  received  from  the  purchaser  that  failed  to  close  the 
previously  approved  transaction.  Pursuant  to  an  Approval  and  Vesting  Order  dated  July 
17,  2012  granted  in  this  proceeding  and  an  Approval  and  Vesting  Order  dated  July  17, 
2012  granted  in  the  Atcon  Plywood  receivership  proceeding,  the  revised  offer  was 
approved  by  this  Honourable  Court,  with  the  condition  that  the  purchaser  had  to  provide 
its  solicitor  with  funds  by  Friday  July  20,  2012  at  5:00  pm  AST.  If  this  condition  was  not 
met,  this  Honourable  Court  authorized  PwC  to  continue  to  market  the  Atcon  Plywood 
property. 

125.  The  Receiver  understands  that  the  purchaser  did  not  comply  with  the  condition  and  PwC 
will  be  taking  steps  to  seek  offers  for  the  Atcon  Plywood  assets  from  potential 
purchasers.  The  Receiver  will  discuss  with  PwC  the  inclusion  of  the  Nelson  Street 
Properties  and  the  St.  Patrick's  Drive  Property  in  the  offers  being  sought. 

126.  The  Receiver  will  update  this  Honourable  Court  on  the  status  of  matters  relating  to  the 
Nelson  Street  Properties  and  the  St.  Patrick's  Drive  Property  at  a  later  date. 

CRA  Claims 

127.  As  has  previously  been  reported,  CRA  issued  notices  of  assessment  dated  February  26, 
2010  to  Atcon  Construction  in  connection  with  alleged  unremitted  employee  income  tax, 
CPP  and  EI  source  deductions,  along  with  certain  penalties.  The  aggregate  amounts  of 
the  assessments  are  in  excess  of  $9.0  million.  The  Receiver  understands  that  the  amounts 
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contained  in  the  assessments  were  originally  assessed  against  Ledwell  Construction 
Labour  Limited,  a  third-party  that  provided  services  to  Atcon  Construction. 

128.  The  Receiver  filed  notices  of  objection  and  appeals  with  the  CRA  in  connection  with  the 
income  tax,  CPP  and  EI  assessments  and  re-assessments  of  Atcon  Construction  related  to 
such  claims  on  May  21, 2010  and  on  June  7, 2010. 

129.  The  Receiver  received  written  confirmation  dated  October  21,  201 1  that,  notwithstanding 
the  Receiver's  notices  of  objection,  the  CRA  appeals  officer  determined  that  the  CPP/EI 
assessments  for  taxation  years  2007,  2008  and  2009  remain  payable  by  Atcon 
Construction,  and  that  the  CPP/EI  assessments  for  taxation  years  2005  and  2006  were 
cancelled  as  a  result  of  the  expiry  of  the  applicable  limitation  periods.  The  Receiver 
received  a  similar  written  confirmation  with  respect  to  the  income  tax  assessments. 

130.  The  Receiver,  following  a  discussion  with  representatives  of  the  Bank,  being  the  creditor 
with  the  primary  interest  in  the  recovery  of  the  funds  subject  to  the  CRA  claim,  decided 
to  appeal  the  CRA  objections.  As  a  result,  the  Receiver  filed  appeals  with  the  Tax  Court 
of  Canada  on  January  18,  2012.  The  Department  of  Justice,  on  behalf  of  the  Crown, 
issued  replies  to  the  Receiver's  appeals  on  March  28,  2012.  In  the  replies,  the  Crown 
takes  the  position  that  Atcon  Construction  is  liable  for  the  statutory  payroll  deductions 
withheld  from  the  salaries  for  the  individuals  in  question. 

131.  The  Receiver  is  currently  working  with  its  legal  counsel  to  prepare  for  document 
discoveries  in  connection  with  the  appeals.  The  Receiver  will  update  this  Honourable 
Court  on  the  status  of  the  appeals  at  a  later  date. 

Atcon  Eastern  Assets  Real  Property 

132.  The  parcels  of  real  property  located  in  the  Province  of  New  Brunswick  and  listed  on 
Appendix  "E"  attached  hereto  were  offered  for  sale  and  were  available  for  purchase  as 
part  of  the  Tender  Process.  The  sale  of  the  properties  was  not  completed  m  the  Tender 
Process,  and  the  Receiver  has  taken  steps  to  list  the  properties  with  a  qualified  local  real 
estate  agent. 
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Deh  Cho 

133.  As  previously  reported,  Atcon  Construction  was  to  provide  engineering,  bridge 
fabrication  and  design  services  to  Deh  Cho  Bridge  Corporation  ("DCBC")  in  connection 
with  the  construction  of  a  bridge  across  the  Mackenzie  River  near  Fort  Providence, 
Northwest  Territories.  In  December  2009,  DCBC  provided  written  notice  of  the 
termination  of  the  Deh  Cho  contract  to  Atcon  Construction. 

1 34.  Since  its  appointment,  the  Receiver  has  been,  and  continues  to  be,  engaged  in  discussions 
with  DCBC  and  the  Government  of  the  Northwest  Territories  with  respect  to  the 
outstanding  claims  of  Atcon  Construction  under  the  Deh  Cho  contract. 

135.  The  receiver  and  its  counsel  expect  to  meet  with  representatives  of  the  Government  of  the 
Northwest  Territories  and  its  counsel  in  the  near  future  to  advance  settlement  discussions 
between  the  parties. 

Brun-way 

136.  Atcon  Construction  is  the  owner  of  a  thirty  per  cent  (30%)  minority  interest  in  Brun-way 
Highway  Operations  Inc.  ("Brun-way").  Brun-way' s  business  is  focussed  on  the 
operation,  maintenance  and  rehabilitation  of  275  kilometres  of  highway  that  runs  from 
the  Quebec  Border  to  west  of  Fredericton,  and  between  Woodstock  and  the  U.S.  border. 

137.  The  Receiver  has  periodically  communicated  with  and  engaged  in  discussions  with  SNC- 
Lavalin,  the  majority  shareholder  of  Brun-way,  regarding  potential  realization  options  for 
Atcon  Construction's  interest  in  Brun-way.  Under  the  Brun-way  unanimous  shareholder 
agreement,  SNC-Lavalin  has  the  right  to  acquire  Atcon  Construction's  interest  in  Brun- 
way  for  its  fair  market  value.  SNC-Lavalin  has  not  chosen  to  exercise  this  right  to  date. 
In  light  of  the  positions  of  the  parties,  the  Receiver  expects  that  it  may  take  a  significant 
period  of  time  to  realize  on  the  interests  of  Atcon  Construction  in  Brun-way.  The 
Receiver  will  provide  an  update  to  this  Court  at  a  later  date. 
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Vanerplv 

138.  As  previously  reported,  the  Atcon  companies  included  two  Swedish  subsidiaries,  OPIAB 
("OPI")  and  Vanerply  AB  (now  known  as  OPI  Plywood  AB)  ("Vanerply").  OPI  is  a 
direct  subsidiary  of  Atcon  Group  Inc.  ("Atcon  Group"),  which  granted  security  upon  all 
of  its  property  to  the  Bank.  Vanerply  is  a  direct  subsidiary  of  OPI.  The  Receiver 
understands  that  neither  Vanerply  nor  OPI  have  granted  security  to  any  of  the  Secured 
Creditors. 

139.  OPI  is  a  holding  company.  Vanerply  was  in  the  business  of  manufacturing  and 
distributing  plywood  for  the  domestic  Swedish  market  as  well  as  the  export-market. 
Vanerply  was  a  stand-alone  business  and  was  not  involved  in  the  businesses  carried  on  by 
the  Atcon  companies. 

140.  The  Atcon  Group  of  Companies  engaged  a  financial  advisor  in  October  2009  to  conduct  a 
marketing  and  sale  process  for  its  interests  in  OPI  and  Vanerply.  Following  its 
appointment,  the  Receiver  commenced  discussions  with  OPI,  Vanerply  and  the  financial 
advisor  regarding  the  sale  process. 

141 .  The  Receiver  conducted  a  review  of  the  business  and  affairs  of  OPI  and  Vanerply  with  a 
view  to  determining  how  best  to  maximize  the  value  of  Atcon  Group's  direct  share 
interest  in  OPI  and  its  indirect  share  interest  in  Vanerply  for  the  benefit  of  the  Atcon 
Group  receivership  estate  and  its  stakeholders.  To  that  end,  representatives  of  the 
Receiver  travelled  to  Sweden,  met  with  representatives  of  OPI  and  Vanerply,  engaged 
Swedish  professional  advisors  and  had  ongoing  communications  and  discussions  with 
OPI  and  Vanerply  concerning  the  best  method  of  recovering  value  for  the  Atcon  Group 
receivership  estate.  The  Receiver  previously  reported  to  the  Court  on  the  Vanerply  sale 
transaction  and  certain  related  matters. 

142.  Following  a  lengthy  sale  process,  an  agreement  of  purchase  and  sale  was  entered  into  in 
May  2011  for  the  sale  of  the  Vanerply  business  and  certain  real  property  located  in 
Sweden.  The  sale  transaction  was  subject  to  the  approval  of  this  Honourable  Court.  The 
sale  transaction  was  supported  by  Vanerply  management  and  the  boards  of  OPI  and 
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Vanerply.  The  Receiver  was  of  the  view  that  the  sale  transaction  represented  a 
reasonable  realization  on  the  assets  and  operations  of  Vanerply,  and  recommended  that 
this  Court  approve  the  sale  transaction. 

143.  Pursuant  to  an  Approval  Order  of  Justice  Riordon  dated  June  15,  2011,  the  Vanerply  sale 
transaction  was  approved  by  this  Court. 

144.  As  a  result  of  the  closing  of  the  Vanerply  sale  transaction  and  the  collection  of  accounts 
receivable  and  tax  rebates,  approximately  $6.3  million  is  presently  being  held  in 
Vanerply' s  bank  accounts.  As  OPI  is  a  holding  company,  and  Vanerply  had  sold  its 
business,  it  was  determined  that  the  initiation  of  a  mortification  application  and 
liquidation  in  Sweden  was  appropriate  and  necessary  to  wind-down  both  OPI  and 
Vanerply,  so  that  the  net  proceeds  available  following  the  completion  of  the  processes 
could  be  distributed  to  the  Receiver,  in  its  capacity  as  receiver  of  Atcon  Group,  as  a  result 
of  Atcon  Group's  ownership  of  OPI  and  Vanerply. 

145.  The  mortification  application  was  published  in  the  Swedish  Gazette  in  October  201 1 ,  and 
a  one-year  period  must  elapse  before  a  Swedish  Court  will  decide  if  it  will  approve  the 
mortification  application  to  eliminate  any  uncertainty  related  to  certain  share  certificates 
that  had  been  issued  but  cannot  be  located,  as  previously  reported  to  this  Court.  Magnus 
Knape,  a  Swedish  resident,  a  Swedish  lawyer,  an  experienced  liquidator  and  member  of 
the  boards  of  OPI  and  Vanerply,  agreed  to  act  as  liquidator  for  the  liquidation  of  OPI  and 
Vanerply  (the  "Swedish  Liquidator").  The  liquidation  application  was  filed  effective 
February  1,  2012,  and  the  liquidation  process  is  on  going.  As  liquidator,  Mr.  Knape  is  in 
possession  of  the  approximately  $6.3  million  of  the  net  proceeds  from  the  post-closing 
collection  of  accounts  receivable  and  tax  rebates,  net  of  the  payment  of  liabilities  of 
Vanerply  not  assumed  by  the  purchaser. 

146.  The  Swedish  Liquidator  is  not  yet  in  a  position  to  make  distributions  from  Vanerply  to 
OPI  and  from  OPI  to  the  Receiver  of  Atcon  Group,  the  sole  shareholders  of  OPI.  The 
Receiver  understands  that  the  Swedish  Liquidator  will  not  be  in  a  position  to  make  such 
distributions  until  the  early  fall  of  this  year,  following  the  expiration  of  the  claims  periods 
in  respect  of  the  Vanerply  and  OPI  liquidations  and  the  OPI  mortification  process.  The 
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Receiver  intends  to  pursue  the  recovery  of  such  distributions  on  account  of  Atcon 
Group's  interest  in  Vanerply  and  OPI  and  to  seek  approval  to  distribute  any  such 
distributions  to  the  stakeholder  with  the  priority  claim  to  such  amounts. 

CNRL  Contract  Funds 

147.  Atcon  Construction  provided  a  variety  of  contractor  services  to  Canadian  Natural 
Resources  Ltd.  ("CNRL")  in  the  Province  of  Alberta.  Gowling  Lafleur  Henderson  LLP 
("Gowlings"),  in  its  capacity  as  counsel  to  Atcon  Construction,  received  certain  funds 
from  CNRL  in  trust  in  connection  with  the  services  provided  by  Atcon  Construction  to 
CNRL  (the  "CNRL  Contract  Funds").  Gowlings  released  $129,843.55  of  CNRL 
Contract  Funds  to  the  Receiver  on  April  19,  2012. 

148.  Gowlings  has  confirmed  that  it  has  in  its  trust  account  the  aggregate  amount  of 
approximately  $175,500  with  respect  to  the  CNRL  Contract  Funds  (collectively,  the 
"Remaining  CNRL  Funds"). 

149.  Gowlings  has  taken  the  position  that  it  is  entitled  to  apply  the  Remaining  CNRL  Funds  in 
satisfaction  of  the  outstanding  accounts  owed  to  it  by  Atcon  Construction  in  priority  to  all 
other  parties  with  an  interest  in  Atcon  Construction's  property.  Both  the  Receiver  and 
the  Bank  disagree  with  Gowlings'  position. 

150.  Gowlings,  the  Receiver  and  the  Bank  engaged  in  settlement  discussions  with  respect  to 
the  Remaining  CNRL  Contract  Funds,  but  no  settlement  was  able  to  be  reached.  As  a 
result,  the  Receiver  will  be  bringing  a  motion  in  this  proceeding  later  this  year  to  address 
entitlement  to  the  Remaining  CNRL  Funds. 

Litigation 

151.  The  Receiver  has  commenced  two  actions  in  the  Province  of  New  Brunswick  in 
connection  with  certain  amounts  owed  to  the  Respondents  based  on  their  books  and 
records. 

152.  The  Receiver  commenced  an  action  on  behalf  of  Atcon  Group  and  AMS  against  Mr. 
Tozer,  504041  N.B.  Ltd.,  and  The  Robert  Tozer  Family  Trust  (2008),  being  the 
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shareholders  of  Atcon  Group  (the  "Defendants").  Atcon  Group  and  AMS  made  a  series 
of  transfers  of  funds  to  the  Defendants  over  a  period  of  several  years.  As  of  August  3, 
2010,  the  Defendants  were  indebted  to  Atcon  Group  in  the  amount  of  $632,834.80  and 
AMS  in  the  amount  of  $83,198.04,  for  a  total  of  $716,032.84.  The  Defendants  have 
issued  a  statement  of  defence,  denying  that  any  amount  is  owed  to  either  Atcon  Group  or 
AMS. 

153.  The  Receiver  also  commenced  an  action  on  behalf  of  Atcon  Holdings  and  Atcon  Group 
against  South  West  Forest  Management  Ltd.  ("South  West"),  a  company  controlled  by 
Mr.  Tozer.  Atcon  Holdings  and  Atcon  Group  made  a  series  of  transfers  of  funds  to  South 
West  over  a  period  of  several  years.  As  of  April  1,  2010,  South  West  was  indebted  to 
Atcon  Group  in  the  amount  of  $385,578.68  and  Atcon  Holdings  in  the  amount  of 
$1,068,703.85.  South  West  has  issued  a  statement  of  defence,  denying  that  any  amount 
is  owed  to  either  Atcon  Holdings  or  Atcon  Group. 

154.  The  Receiver  intends  to  continue  to  pursue  these  actions  and  will  provide  an  update  on 
the  status  of  the  actions  to  this  Honourable  Court  at  a  later  date. 

MRDC 

155.  Between  1998  and  2000,  Atcon  Constriction  was  the  major  excavation  subcontractor  for 
MRDC  Construction  Joint  Venture  ("MRDC"),  which  built  the  Fredericton-Moncton 
Highway.  During  the  course  of  the  work,  numerous  disputes  arose  between  Atcon 
Construction  and  MRDC,  which  in  turn  led  to  various  arbitrations  and  lawsuits.  Between 
2001  and  2005  approximately  eight  arbitrations  were  held,  in  which  Atcon  Construction 
was  successful  in  seven  and  partially  successful  in  the  eighth. 

156.  At  the  time  of  the  commencement  of  this  proceeding  and  the  CCAA  Proceeding,  New 
Brunswick  counsel  that  previously  represented  Atcon  Construction  had  worked  with  an 
expert  to  assess  Atcon  Construction's  damages  on  the  next  claim  to  be  arbitrated. 

157.  In  an  effort  to  determine  whether  there  is  any  potential  value  to  be  realized  for  Atcon 
Construction's  stakeholders  in  connection  with  any  claims  still  to  be  arbitrated,  the 
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Receiver  has  engaged  Atcon  Construction's  former  counsel  to  obtain  its  views  on  the 
remaining  claims. 

158.  The  Receiver  continues  to  discuss  this  matter  with  counsel  and  will  provide  a  status 
update  to  this  Honourable  Court  at  a  later  date. 

1  Whalen  Street 

159.  Atcon  Construction  was  the  owner  of  real  property  municipally  known  as  1  Whalen 
Street,  Miramichi,  New  Brunswick  ("1  Whalen  Street").  The  property  was  listed  as  part 
of  the  Tender  Process  and  a  single  offer  was  received.  The  offer  was  below  the  appraised 
value  of  the  property  and  thus  was  rejected  by  The  Receiver.  The  Receiver  listed  the 
property  with  a  qualified  local  real  estate  agent  and  subsequently  entered  into  an 
agreement  for  the  sale  of  the  property  for  $17,000  based  on  an  offer  received. 

160.  Pursuant  to  the  Vesting  Order  of  Justice  Riordon  dated  July  18,  2012  granted  in  this 
proceeding,  this  Honourable  Court  approved  the  vesting  of  1  Whalen  Street  to  the 
purchaser. 

161.  The  Receiver  expects  to  receive  the  net  proceeds  with  respect  to  the  sale  of  1  Whalen 
Street  by  July  31,  2012  at  which  time  they  will  be  deposited  into  the  Receiver's  general 
operating  account  for  use  by  the  Receiver  to  make  payments  (including  interim 
payments)  required  or  permitted  by  the  Receivership  Orders. 

Atcon  Industrial 

162.  As  noted  above,  certain  of  the  Atcon  Group  of  Companies  were  subject  to  the  CCAA 
Proceeding  in  which  EYI  was  appointed  Monitor.  Atcon  Industrial  was  also  subject  to 
the  CCAA  Proceeding. 

163.  Following  the  completion  of  the  CCAA  Proceeding  and  the  Court-appointment  of  EYI  as 
Receiver  and  PwC  as  receiver  of  Atcon  Industrial,  the  Receiver  calculated  a  series  of 
costs  that  were  directly  associated  with  preserving  and  protecting  Atcon  Industrial's 
assets  during  the  CCAA  Proceeding  and  were  either  paid  directly  by  the  Receiver  or  paid 
by  Atcon  Construction  during  the  CCAA  Proceeding.   Such  costs  include  wages  and 
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benefits,  equipment  leasing  charges,  and  certain  applicable  fees  and  disbursements  of  the 
Monitor  and  its  counsel. 

164.  The  Receiver  is  of  the  view  that  such  costs  served  to  benefit  the  secured  creditors  of 
Atcon  Industrial  and  are  properly  allocated  amongst  the  secured  creditors  of  Atcon 
Industrial.  The  Receiver  anticipates  that  the  allocation  and  recovery  of  these  costs  will  be 
addressed  by  PwC  at  a  distribution  hearing  before  this  Honourable  Court  in  the  Atcon 
Industrial  receivership  proceeding. 

CLAIMS  AGAINST  PROCEEDS  OF  REALIZATIONS 

Court-Ordered  Charges 

165.  In  the  course  of  this  proceeding,  certain  priority  charges  have  been  granted  by  this 
Honourable  Court  against  the  Property  of  the  Respondents.  Such  charges  are  as  follows 
(collectively,  the  "Court-Ordered  Charges"): 

(a)  "Administrative  Charge"  granted  as  security  for  payment  of  the  reasonable  fees 
and  disbursements  of  the  Receiver  and  its  counsel,  pursuant  to  paragraph  19  of  the 
March  2  Order; 

(b)  "Receiver's  Indemnity  Charge"  granted  as  security  for  all  of  the  obligations  of  the 
Receiver  incurred,  pursuant  to  paragraph  23  of  the  March  2  Order; 

(c)  "Receiver's  Borrowings  Charge"  granted  as  security  for  the  payment  of  monies 
borrowed  by  the  Receiver,  pursuant  to  paragraph  26  of  the  March  2  Order;  and 

(d)  "Replacement  Charge"  granted  over  all  the  Property  of  Atcon  Construction  that 
was  subject  to  CRA  notices  of  requirement  to  pay  and  the  CRA  Deemed  Trust 
Claim,  other  than  the  CRA  Deemed  Trust  Claim  Holdback  and  the  CRA  Non- 
Deemed  Trust  Claim  Holdback,  as  security  for  any  deficiency  faced  by  a  builders' 
iien  claimant  or  a  secured  creditor  as  a  result  of  the  establishment  of  the 
holdbacks  and  payment  of  the  claims  to  CRA,  pursuant  to  the  June  1 8  Order. 
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166.  Pursuant  to  the  Receivership  Orders,  the  Administrative  Charge  forms  a  first  charge  on 
the  Property  in  priority  to  all  security  interests,  trusts,  liens,  charges  and  encumbrances, 
statutory  or  otherwise,  in  favour  of  any  person,  but  subject  to  environmental  remediation 
claims  under  section  14.06(7)  of  the  BIA,  and  secured  claims  for  certain  unpaid  wages 
and  pension  plan  amounts  under  sections  81.4(4)  and  81.6(2)  of  the  BIA  (the  "BIA 
Claims"). 

167.  The  Receivership  Orders  provide  that  the  Receiver's  Indemnity  Charge  stands  in  priority 
to  all  security  interests,  trusts,  liens,  charges  and  encumbrances,  statutory  or  otherwise,  in 
favour  of  any  person,  but  subject  to  the  Administrative  Charge  and  the  BIA  Claims. 

168.  The  Receivership  Orders  provide  that  the  Receiver's  Borrowings  Charge  stands  in 
priority  to  all  security  interests,  trusts,  liens,  charges  and  encumbrances,  statutory  or 
otherwise,  in  favour  of  any  person,  but  subject  to  the  Administrative  Charge,  the 
Receiver's  Indemnity  Charge,  and  the  BIA  Claims. 

169.  Pursuant  to  the  June  18  Order,  the  Replacement  Charge  is  subordinate  to,  among  other 
things,  the  Administrative  Charge,  the  Receiver's  Indemnity  Charge  and  the  Receiver's 
Borrowing's  Charge. 

The  Bank's  Credit  Facilities  and  Security 

170.  The  Bank  was  the  operating  lender  to  the  Atcon  Group  of  Companies  and  its  affiliates 
pursuant  to  credit  facilities  entered  into  in  2006  and  2007.  The  Bank  also  provided  a 
term  loan  facility  to  the  Atcon  Group  of  Companies  and  its  affiliates  to  re-finance  certain 
pre-existing  term  loans. 

171.  The  Bank  obtained  guarantees  in  connection  with  such  credit  facilities,  and  obtained  a 
general  security  agreement  from  the  borrower  and  each  guarantor,  along  with  collateral 
mortgages  from  certain  of  the  guarantors  as  security  for  the  obligations  owed  to  the  Bank. 

172.  In  June  2009,  the  Bank  acquired  the  debt  owing  to,  and  the  security  in  favour,  of  MG 
Stratum  Fund  III,  Limited  Partnership  and  Roynat  Capital  Inc.  (collectively,  the  "Sub- 
Debt  Lenders"),  who  were  lenders  to  the  Atcon  Group  of  Companies  and  its  affiliates 
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pursuant  to  credit  facilities  entered  into  in  April  2006,  as  amended.  The  Sub-Debt 
Lenders  had  obtained  guarantees  in  connection  with  the  credit  facilities  and  obtained  a 
general  security  agreement  from  the  borrower  and  each  guarantor,  along  with  debentures 
over  real  property  from  certain  of  the  guarantors,  as  security  for  the  obligations  owed  to 
the  Sub-Debt  Lenders.  The  Sub-Debt  Lenders  assigned  their  debt  and  security 
documents  to  the  Bank  in  June  2009  following  payment  by  the  Bank  to  the  Sub-Debt 
Lenders  of  amounts  equal  to  the  amounts  owing  to  the  Sub-Debt  Lenders. 

173.  In  connection  with  June  2009  re-financing,  the  Province  provided:  (i)  a  $20,000,000 
guarantee  to  the  Bank  in  connection  with  the  repayment  of  the  loans  to  the  Sub-Debt 
Lenders;  (ii)  a  $20,000,000  guarantee  to  the  Bank  in  connection  with  a  working  capital 
term  loan;  (iii)  a  $10,000,000  guarantee  to  the  Bank  in  connection  with  a  capital 
expenditures  loan;  and  (iv)  a  guarantee  with  respect  to  the  $13.36  million  letter  of  credit 
that  was  issued  in  connection  with  the  Deh  Cho  project. 

1 74.  As  all  of  the  Property  of  the  Respondents  realized  to  date  was  located  in  either  New 
Brunswick,  Newfoundland  &  Labrador,  Alberta  or  Northwest  Territories,  the  Receiver 
engaged  Borden  Ladner  Gervais  LLP  ("BLG"),  along  with  Mr.  Harry  H.  Williamson, 
Q.C.  in  New  Brunswick,  the  law  firm  of  Ottenheimer  Baker  ("Ottenheimer")  in 
Newfoundland  &  Labrador  and  the  law  firm  of  Lawson  Lundell  LLP  ("Lawson")  in 
Northwest  Territories  to  provide  opinions  and  advice  to  the  Receiver  in  connection  with 
the  security  granted  by  the  Respondents  to  the  Bank  and  governed  by  the  laws  of  New 
Brunswick,  Newfoundland  &  Labrador,  Alberta  and  Northwest  Territories.  Copies  of  the 
opinions  received  by  the  Receiver  are  attached  hereto  as  Appendix  "F".  (In  the  course 
of  this  report,  references  are  made  to  the  Receiver's  understanding  in  connection  with 
registrations  made  under  personal  property  and  real  property  security  and  registration 
laws  in  the  jurisdictions  mentioned  above.  The  Receiver's  understandings  of  these 
matters  arise  from  its  reviews  of  information  it  acquired  as  Receiver  and  reports  and 
advice  it  received  from  the  law  firms  mentioned  above.) 

1 75.  More  specifically,  the  Receiver  requested: 
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(a)  opinions  under  the  laws  of  the  Provinces  of  New  Brunswick,  Alberta  and 
Newfoundland  &  Labrador,  and  the  Northwest  Territories  as  to  the  validity  and 
enforceability  of  the  security  held  by  the  Bank  against  the  personal  property  of  the 
Atcon  Group  of  Companies  governed  by  the  Personal  Property  Security  Act  (the 
"PPSA")  of  each  jurisdiction; 

(b)  an  opinion  under  the  laws  of  the  Province  of  New  Brunswick  as  to  the  validity 
and  enforceability  of  the  security  held  by  the  Bank  against  leasehold  interests  in 
real  property,  and  licenses  to  remove  aggregates  from  certain  quarries  located  in 
New  Brunswick,  held  by  certain  of  the  Respondents; 

(c)  an  opinion  under  the  laws  of  the  Province  of  New  Brunswick  as  to  the  validity 
and  enforceability  of  the  security  held  by  the  Bank  against  the  real  property  of  the 
Respondents  listed  on  Appendix  "G"  attached  hereto,  which  security  was  either 
currently  registered  against  title  to  the  real  property  under  the  Land  Titles  Act 
(New  Brunswick)  or  the  Registry  Act  (New  Brunswick)  or  was  previously 
registered  against  title  prior  to  the  sale  of  such  real  property  to  a  third  party 
pursuant  to  an  Approval  and  Vesting  Order  granted  by  this  Court  in  this 
proceeding  or  the  CCAA  Proceeding  or  otherwise;  and 

(d)  an  opinion  under  the  laws  of  the  Province  of  New  Brunswick  as  to  the  validity 
and  enforceability  of  the  general  charging  language  contained  in  the  assigned 
general  security  agreements  that  the  Bank  has  security  interests  against  "all  such 
Debtor's  present  and  after-acquired  personal  property  and  on  all  of  the  present 
and  future  undertaking  and  property,  either  real,  personal,  or  movable,  of  such 
Debtor  (emphasis  added)"  and  that  the  Bank  has  security  interests  against  the  real 
property  of  the  Respondents  listed  on  Appendix  "G"  and  not  otherwise  subject  to 
a  specific  collateral  mortgage  or  debenture  in  favour  of  the  Bank. 


-45  - 


New  Brunswick 

176.  The  Receiver  has  obtained  an  opinion  from  its  New  Brunswick  counsel  that  provides, 
subject  to  what  the  Receiver  understands  to  be  and  BLG  has  advised  are  customary 
assumptions  and  qualifications  in  an  insolvency  context,  that: 

(a)  the  Bank  has  valid  and  enforceable  security  against  all  of  the  present  and  after- 
acquired  personal  property  of  each  of  the  Respondents  governed  by  the  New 
Brunswick  PPSA;  and 

(b)  the  security  interests  in  favour  of  the  Bank  in  all  of  the  present  and  after-acquired 
personal  property  of  each  of  the  Respondents  have  been  perfected  by  registration 
under  the  provisions  of  the  New  Brunswick  PPSA  and  were  perfected  as  of  the 
applicable  date  of  bankruptcy  of  each  of  the  Respondents. 

1 77.  Additionally,  with  respect  to  the  real  property  of  the  Respondents  located  in  the  Province 
of  New  Brunswick  subject  to  collateral  mortgages  and/or  debentures  in  favour  of  the 

Bank  and  identified  on  Appendix  "G",  the  Receiver  has  obtained  an  opinion  that,  subject  { 
to  what  the  Receiver  understands  to  be  and  BLG  has  advised  are  customary  assumptions 
and  qualifications  in  an  insolvency  context,  the  collateral  mortgages  and  debentures 
create,  under  the  laws  of  the  Province  of  New  Brunswick,  valid  mortgages  and  charges  in 
favour  of  the  Bank  in  the  applicable  real  property,  and  the  mortgages  and  charges  created 
by  the  collateral  mortgages  and  debentures  have  been,  or  were,  registered  in  favour  of  the 
Bank  in  the  appropriate  land  title  offices  maintained  in  the  Province  of  New  Brunswick  in 
respect  of  the  applicable  real  property  and  are  enforceable  as  against  the  Trustee  of  the 
applicable  Respondent. 

178.  Lastly,  the  Receiver  has  obtained  an  opinion  from  its  New  Brunswick  counsel  that, 
subject  to  what  the  Receiver  understands  to  be  and  BLG  has  advised  are  customary 
assumptions  and  qualifications  in  an  insolvency  context,  a  New  Brunswick  Court  likely 
would  hold  that  the  general  charging  language  contained  in  the  Bank's  security 
documents  is  sufficient  to  create  a  charge  against  the  leasehold  interests,  quarry  licenses, 
and  real  property  held  by  certain  Respondents,  listed  on  Appendix  "G"  and  not  subject  to 
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registered charges  in  favour  of  the  Bank,  and  such  charges  would  be  enforceable  by  the 
Bank  against  leasehold  interests,  quarry  licenses  and  real  property  of  the  Respondents  in 
the  Province  of  New  Brunswick  in  priority  to  the  rights  of  the  Trustee  of  the 
Respondents. 

Alberta,  Newfoundland  &  Labrador  and  Northwest  Territories 

179.  The  Receiver  has  obtained  opinions  from  its  Alberta,  Newfoundland  &  Labrador  and 
Northwest  Territories  counsel  that  provide,  subject  to  what  the  Receiver  understands  to 
be  and  BLG  has  advised  are  customary  assumptions  and  qualifications  in  an  insolvency 
context,  that: 

(a)  the  Bank  has  valid  and  enforceable  security  against  all  of  the  present  and  after- 
acquired  personal  property  of  each  of  the  Respondents  governed  by  the  Alberta, 
Newfoundland  &  Labrador  and  Northwest  Territories  PPSAs;  and 

(b)  the  security  interests  in  favour  of  the  Bank  in  all  of  the  present  and  after-acquired 
personal  property  of  each  of  the  Respondents  have  been  perfected  by  registration 
under  the  provisions  of  the  Alberta,  Newfoundland  &  Labrador  and  Northwest 
Territories  PPSAs  and  were  perfected  as  of  the  date  of  bankruptcy  of  each  of  the 
Respondents. 

180.  Based  on  the  foregoing  and  the  opinions  from  the  Receiver's  counsel,  the  Receiver 
understands  that  all  of  the  Property  of  the  Respondents  is  subject  to  security  held  by  the 
Bank  (collectively,  the  "Bank  Collateral"). 

181.  The  Receiver  has  been  advised  by  the  Bank  that,  as  of  July  9,  2012,  the  outstanding 
indebtedness,  liabilities  and  obligations  of  Atcon  Group  of  Companies,  as  secured  by  the 
Bank's  security  described  above,  inclusive  of  accrued  interest,  professional  fees  and 
applicable  penalties,  is  approximately  $28.79  million. 

G.E. 


182.    The  Receiver  understands  that  G.E.  provided  $2.0  million  in  financing  to  Atcon 
Industrial  pursuant  to  a  Mortgage  Loan  Agreement  dated  May  30,  2007,  that  Atcon 
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Construction  was  a  guarantor  under  the  agreement  and  the  loan  was  to  be  secured  by  a 
first-ranking  mortgage  on  General  Manson  Way.  The  Receiver  understands  that  G.E. 
registered  collateral  mortgages  against  General  Manson  Way  on  July  31,  2007. 

183.  In  2006  and  2007,  collateral  mortgages  were  registered  against  General  Manson  Way  in 
favour  of  the  Sub-Debt  Lenders  and  the  Bank;  however,  in  February  2010,  a 
postponement  agreement  was  entered  into  between  the  Bank  and  G.E.,  which  the 
Receiver  understands  provided  that  the  Bank  subordinated  its  security  over  General 
Manson  Way  in  favour  of  G.E.'s  security.  The  Receiver  understands  that  the 
postponement  agreement  was  registered  on  title  to  General  Manson  Way. 

184.  The  Receiver  has  obtained  an  opinion  from  its  New  Brunswick  counsel  that  provides, 
subject  to  what  the  Receiver  understands  to  be  and  BLG  has  advised  are  customary 
assumptions  and  qualifications  in  an  insolvency  context,  that  G.E.  has  valid  and 
enforceable  collateral  mortgages  against  the  General  Manson  Way  Property,  and  such 
collateral  mortgages  were  registered  in  favour  of  G.E.  in  the  appropriate  land  title  offices 
maintained  in  the  Province  of  New  Brunswick  in  respect  of  General  Manson  Way  and  are 
enforceable  as  against  the  Trustee  of  Atcon  Construction.  A  copy  of  the  opinion  is 
attached  hereto  as  Appendix  "H". 

185.  The  Receiver  has  been  advised  by  G.E.  that,  as  of  April  26,  2012,  the  outstanding 
indebtedness,  liabilities  and  obligations  of  Atcon  Construction  to  G.E.,  as  secured  by 
GJE.'s  collateral  mortgages  discussed  above,  inclusive  of  accrued  interest,  professional 
fees  and  applicable  penalties,  is  in  excess  of  $10.5  million. 

Aviva 

1 86.  The  Receiver  understands  that  Atcon  Construction  granted  a  collateral  mortgage  to  Aviva 
with  respect  to  PID  10208858  and  PLD  70245741  as  collateral  security  for  payment  to 
Aviva,  on  demand,  of  all  debts  and  liabilities  owed  by  Atcon  Construction  and  Atcon 
Holdings  to  Aviva  by  virtue  of  an  indemnity  agreement  provided  by  Atcon  Construction 
and  Atcon  Holdings  to  Aviva,  The  Receiver  understands  that  the  indemnity  agreement  is 
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with  respect  to  certain  surety  bonds  issued  by  A  viva  at  the  request  of  Atcon  Construction 
in  connection  with  construction  projects  in  which  Atcon  Construction  was  involved. 

1 87.  The  Receiver  obtained  an  opinion  from  its  New  Brunswick  counsel  in  connection  with 
the  Aviva  collateral  mortgages  over  PID  10208858  and  PID  70245741.  The  opinion 
provides,  subject  to  what  the  Receiver  understands  to  be  and  BLG  has  advised  are 
customary  assumptions  and  qualifications  in  an  insolvency  context,  that  Aviva  has  valid 
and  enforceable  collateral  mortgages  against  PID  10208858  and  PID  70245741,  the 
Aviva  collateral  mortgages  were  registered  in  favour  of  Aviva  in  the  appropriate  land  title 
offices  maintained  in  the  Province  of  New  Brunswick  and  the  Aviva  collateral  mortgages 
are  enforceable  as  against  the  Trustee  of  Atcon  Construction.  A  copy  of  the  opinion  is 
attached  hereto  as  Appendix  "I". 

188.  The  Receiver  has  been  advised  by  Aviva  that,  as  of  July  10,  2012,  the  outstanding 
indebtedness,  liabilities  and  obligations  of  Atcon  Construction  to  Aviva,  as  secured  by 
Aviva' s  collateral  mortgages  discussed  above,  is  approximately  $460,780.  The  Receiver 
understands  that  such  amount  is  largely  comprised  of  legal,  adjusting,  consulting  and 
appraisal  expenses  incurred  by  Aviva,  with  amounts  totally  approximately  $91,000  paid 
by  Aviva  to  settle  claims. 

Caterpillar 

189.  The  Receiver  understands  that  Atcon  Construction,  APH  and  AMS  are  parties  to  a 
guarantee  dated  June  16,  2005  whereunder  each  party  guaranteed  to  Caterpillar  the 
obligations  of  Atcon  Holdings  with  respect  to  a  $2,004  million  promissory  note  dated 
June  16,  2005.  The  Receiver  understands  that,  as  security  for  the  obligations  owed  to 
Caterpillar  under  the  guarantee: 

(a)      APH  granted  a  collateral  mortgage  in  favour  of  Caterpillar  with  respect  to  PID 
40095887,  PID  40179798  and  PID  40441917;  and 


(b)      Envirem  granted  a  collateral  mortgage  in  favour  of  Caterpillar  with  respect  to  PID 
40450389. 
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190.  The  Receiver  has  obtained  an  opinion  from  its  New  Brunswick  counsel  that  provides, 
subject  to  what  the  Receiver  understands  to  be  and  BLG  has  advised  are  customary 
assumptions  and  qualifications  in  an  insolvency  context,  that  Caterpillar  has  valid  and 
enforceable  collateral  mortgages  against  PID  40095887,  PID  40450389  and  PID 
40441917,  and  the  Caterpillar  collateral  mortgages  were  registered  in  favour  of 
Caterpillar  in  the  appropriate  land  title  offices  maintained  in  the  Province  of  New 
Brunswick  and  are  enforceable  as  against  the  Trustees  of  APH  and  Environ.  A  copy  of 
the  opinion  is  attached  hereto  as  Appendix  "J". 

191.  The  Receiver  has  been  advised  by  Caterpillar  that,  as  of  July  31,  2012,  the  outstanding 
indebtedness  owed  to  Caterpillar,  as  secured  by  Caterpillar's  collateral  mortgages 
discussed  above,  is  approximately  $814,144. 

The  Province 

192.  As  has  been  previously  reported  to  this  Honourable  Court,  in  2009  the  Province 
guaranteed  certain  of  the  obligations  of  certain  of  the  Respondents  to  the  Bank. 

193.  The  Receiver  understands  that  the  Province  has  made  a  payment  to  the  Bank  under  the 
guarantees  and  as  a  consequence,  certain  proceeds  that  otherwise  would  be  payable  to  the 
Bank  under  its  security  are  payable  to  the  Province.  The  Province  has  confirmed  that  it  is 
owed  in  excess  of  $50,000,000. 

194.  The  Bank  and  the  Province  have  agreed  that  the  amount  of  $340,879.90  should  be  paid  to 
the  Province  out  of  the  proceeds  of  certain  of  the  property  subject  to  the  Bank's  security, 
subject  to  the  approval  of  the  Court.  The  Receiver  is  satisfied,  based  on  the  opinions  that 
it  has  received  in  respect  of  the  Bank's  security  that  the  Bank  and,  through  it,  the 
Province  are  entitled  to  the  proposed  payment  and  distribution  in  the  amount  of 
$340,879.90. 

PROPOSED  DISTRIBUTIONS 


195. 


As  set  out  above,  this  Honourable  Court  has  granted  certain  Court-Ordered  Charges  in 
the  context  of  this  proceeding  that  take  priority  over  all  other  claims  and  encumbrances 
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against  the  Property  of  the  Respondents,  subject  to  specific  provisions  with  respect  to  the 
priority  of  the  Court-Ordered  Charges  amongst  themselves. 

196.  To  date,  the  mechanism  to  be  utilized  regarding  payment  of  the  amounts  secured  by  the 
Court-Ordered  Charges  (other  than  the  Replacement  Charge)  has  been  set  out  solely  in 
paragraph  25  of  the  March  2  Order,  which  provides  that: 

THIS  COURT  ORDERS  that  the  costs,  fees,  expenses  and  liability  of  the 
Receiver  giving  rise  to  the  Administrative  Charge,  the  Receiver's 
Indemnity  Charge  and  the  Receiver's  Borrowings  Charge...  shall  be  paid 
in  the  following  manner  unless  otherwise  ordered  by  this  Court: 

(A)  Firstly,  applying  the  costs  incurred  in  the  receivership  proceedings 
specifically  attributable  to  an  individual  asset  or  group  of  assets 
against  the  realizations  from  such  asset  or  group  of  assets; 

(B)  Secondly,  applying  the  costs  pro  rata  against  all  of  the  assets  based 
on  the  net  realization  from  such  asset  or  group  of  assets;  and 

(C)  Thirdly,  applying  non-specific  costs  incurred  in  the  receivership 
proceedings  pro  rata  against  the  assets  based  on  the  net  realization 
from  such  asset  or  group  of  assets 

197.  As  a  result,  before  a  distribution  of  the  realized  proceeds  of  the  Property  of  the 
Respondents  could  be  made  to  the  stakeholders  of  the  Respondents  entitled  to  such 
proceeds,  the  Orders  require  the  Receiver  to: 

(a)  determine  the  direct  costs  of  the  Receiver  and  its  counsel  that  were  incurred  with 
respect  to  the  realization  of  such  Property  of  the  Respondents  and  apply  such 
costs  against  the  proceeds; 

(b)  to  the  extent  that  the  direct  costs  cannot  be  satisfied  from  the  realization  of  such 
Property  of  the  Respondents,  applying  such  unsatisfied  direct  costs  against  all  of 
the  proceeds  of  the  Respondents  on  a  prorata  basis;  and 

(c)  determine  the  non-specific  costs  of  the  Receiver  and  its  counsel  incurred  in  this 
proceeding  generally  and  apply  such  costs  against  the  proceeds  of  the  Property  of 
the  Respondents  on  a  pro  rata  basis. 
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198.  In  considering  a  proposed  distribution  and  allocation  of  the  Court-Ordered  Charges,  the 
Receiver  recognized  that,  given  the  nature,  location  and  amount  of  Property  of  the 
Respondents  that  has  been  collected  to  date,  a  determination  of  the  direct  and  indirect 
costs  attributable  to  the  realization  of  the  Property  of  the  Respondents  would  be  time- 
consuming  and  costly  task  for  the  receivership  estate,  and  could  not  be  completed  before 
the  finalization  of  these  receivership  proceedings,  the  realization  of  all  Property  and  the 
accrual  of  all  costs. 

199.  As  a  result,  the  Receiver  determined  that  it  would  be  prudent  to  consult  with  the  five  (5) 
Secured  Creditors  with  an  interest  in  the  Property  of  the  Respondents  to  determine 
whether  a  fair  and  equitable  basis  to  allocate  the  Court-Ordered  Charges  could  be  agreed 
to  so  that  additional  costs  and  delay  could  be  avoided. 

200.  With  respect  to  the  allocation  of  the  Administrative  Charge  to  the  property  subject  to  the 
security  held  by  Caterpillar  and  A  viva,  the  Receiver,  following  a  consideration  of  a 
variety  of  proposals  and  calculations,  proposed  that  a  uniform  15%  of  the  net  realization 
proceeds  be  applied  towards  the  costs  of  insurance,  preservation  of  the  assets,  conducting  ( 
sales  processes  and  general  administration  of  these  receivership  proceedings.  With 

respect  to  the  G.E.  claim  against  the  General  Manson  Way  Property,  the  Receiver 
proposed  that  5%  of  the  net  realization  proceeds  be  applied  towards  an  allocation  of  the 
costs  related  to  the  general  administration  of  these  receivership  proceedings,  as  PwC,  in 
its  capacity  as  Court-appointed  receiver  of  Atcon  Industrial,  satisfied  the  insurance, 
preservation  and  selling  costs  for  the  General  Manson  Way  Property. 

201.  With  respect  to  the  Replacement  Charge,  the  Receiver  determined  that,  excluding  the 
funds  held  in  the  CRA  Deemed  Trust  Holdback  and  the  CRA  Non-Deemed  Trust 
Holdback,  an  aggregate  amount  of  approximately  $12.9  million  of  Property  of  Atcon 
Construction  has  been  realized  to  date. 

202.  The  Receiver  engaged  in  discussions  with  representatives  of  the  Bank  and  the  Province 
regarding  the  proposed  allocation  of  the  Administrative  Charge  and  the  Replacement 
Charge  to  the  Property  of  the  Respondents.  The  Receiver  obtained  confirmation  from  the 
Province  and  the  Bank  of  their  support  of  the  proposed  allocations  set  out  in  Schedule 
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"C"  attached  hereto,  and  the  Receiver  then  engaged  in  discussions  with  counsel  to  Aviva, 
Caterpillar  and  G.E. 

203.  The  Receiver  is  pleased  to  report  to  this  Honourable  Court  that,  as  a  result  of  such 
discussions,  the  following  distributions  have  been  agreed  to,  as  set  out  in  the  executed 
Consent  signed  by  counsel  to  the  Secured  Creditors  attached  hereto  as  Appendix  "K": 

(a)  the  sum  of  $808,629.63,  to  Caterpillar  on  account  of  its  security  in  the  Caterpillar 
Collateral; 

(b)  the  sum  of  $41 6,074.87  to  G.E.  on  account  of  its  security  in  the  G.E.  Collateral; 

(c)  the  sum  of  $174,076.42  to  Aviva  on  account  of  its  security  in  the  Aviva 
Collateral;  and 

(d)  the  sum  of  $340,879.90  to  the  Province  on  account  of  its  security  in  the  Province 
Collateral; 

204.  With  respect  to  proposed  distributions  to  the  Bank,  the  Receiver  is  of  the  view  that  it  is 
necessary  to  maintain  certain  funds  in  its  account  in  anticipation  of  additional  fees  and 
expenses  to  be  incurred  by  the  Receiver  in  continuing  to  administer  these  receivership 
proceedings  in  the  near  future,  including  taking  continued  steps  to  realize  upon  the 
Property  of  the  Respondents  for  the  benefit  of  the  Bank  and  the  Province. 

As  a  result,  the  Receiver  proposed,  and  the  Province  and  the  Bank  have  agreed,  that  the 
Receiver  would  maintain  $1,000,000.00  in  its  account  and  distribute  $7,314,321.14  to  the 
Bank  on  account  of  the  valid  and  enforceable  security  each  party  holds  over  certain  of  the 
Property  of  the  Respondents  that  generated  the  realization  proceeds. 

The  Receiver  reports  that,  in  anticipation  of  the  motion  to  be  heard  with  respect  to  the 
issues  detailed  in  this  Twenty-Third  Report,  the  Receiver  has  been  advised  by  its  counsel 
that  a  copy  of  the  Receiver's  Record  on  Motion  will  be  sent  to  each  party  currently  on  the 
service  list  maintained  by  the  Receiver's  counsel  in  this  proceeding  and  to  each  party  not 
on  the  service  list  that  had  a  personal  property  security  registration  against  the  Atcon 
Group  of  Companies  in  the  Province  of  New  Brunswick,  Province  of  Newfoundland  & 


205. 


206. 
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Labrador,  the  Province  of  Alberta,  and  the  Northwest  Territories  as  of  September  201 1, 
along  with  parties  that  had  real  property  registrations  against  real  property  owned  by  the 
Atcon  Group  of  Companies  in  the  Province  of  New  Brunswick. 

RECOMMENDATIONS  AND  REQUESTS 

207.  As  set  out  above,  each  of  the  Secured  Creditors  with  a  proprietary  interest  in  the 
realization  proceeds  of  the  Property  of  the  Respondents  has  agreed  to  the  proposed 
distribution  of  the  proceeds  and  the  proposed  allocation  of  the  Court-Ordered  Charges  as 
described  in  this  report. 

208.  The  Receiver  is  of  the  view  that  the  proposed  distributions  provide  for  a  fair  and 
equitable  allocation  of  the  Court-Ordered  Charges  against  the  realization  proceeds  and 
the  Secured  Creditors  agreements  avoids  the  additional  costs  and  delay  that  would  result 
from  a  detailed  allocation  of  all  of  the  receivership  estate  costs  to  particular  Property  of 
the  Respondents  and  accelerates  the  timing  of  the  proposed  distributions  to  the 
stakeholders  of  the  Respondents. 

209.  As  a  result,  the  Receiver  requests  that  this  Honourable  Court  approve  the  proposed 
distributions  and  approve  the  conduct,  actions  and  activities  of  the  Receiver  in 
administering  these  receivership  proceedings  to  date,  including  the  conduct,  actions  and 
activities  of  the  Receiver  set  out  in  this  Twenty-Third  Report  and  all  other  reports 
previously  filed  by  the  Receiver  in  these  receivership  proceeding  to  date. 
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ALL  OF  WHICH  IS  RESPECTFULLY  SUBMITTED  this  25m  day  of  July,  2012 

ERNST  &  YOUNG  INC. 
in  its  capacity  as  the  Court-appointed 
Receiver  of  the  Respondents  and  not  in  its 
personal  or  corporate  capacity 


By: 


Paul  D.  Hickey,  CA«CIRP 
Senior  Vice  President 
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Court  File  No.  N/M/17/10 


IN  THE  COURT  OF  QUEEN'S  BENCH  OF  NEW  BRUNSWICK 
IN  BANKRUPTCY  AND  INSOLVENCY 
JUDICIAL  DISTRICT  OF  MIRAMICHI 


IN  THE  MATTER  OF  THE  RECEIVERSHIP  OF: 

ATCON  GROUP  INC.,  ATCON  HOLDINGS  INC.,  AT  CON  PROPERTY  HOLDINGS 
INC.,  ATCON  VENEER  PRODUCTS  INC.,  ATCON  LOGISTICS  INC.,  ATCON 
CONSTRUCTION  INC.,  ATCON  MAN  A  GEMENT  SERVICES  INC.,  ATCON  CIVIL 
LTD.,  DYCON  CONSTRUCTION  LTD.,  ATCON  STRUCTURES  INC.  AND  ENVIREM 
TECHNOLOGIES  INC. 


PURSUANT  TO  Section  33  of  The  Judicature  Act,  R.S.N.B.  1973,  Ch.  J-2,  Rule  41,  Rules  of 
Court,  New  Brunswick  and  Section  243  of  the  Bankruptcy  and  Insolvency  Act,  R.S.C.  1985, 
c.B-3 


BETWEEN: 


APPLICANT 


THE  BANK  OF  NOVA  SCOTIA,  a  Canadian  chartered  bank 
with  a  registered  office  in  the  City  of  Saint  John,  Province  of 
New  Brunswick 


9. 


'0 


JUL  3  1  2012 


03  \ 


and 


ATCON  GROUP  INC.,  ATCON  HOLDINGS  INC.,  ATCON 
PROPERTY  HOLDINGS  INC.,  ATCON  VENEER 
PRODUCTS  INC.,  ATCON  LOGISTICS  INC.,  ATCON 
CONSTRUCTION  INC.,  ATCON  MANAGEMENT 
SERVICES  INC.,  ATCON  CIVIL  LTD.,  DYCON 
CONSTRUCTION  LTD.,  ATCON  STRUCTURES  INC.  AND 
ENVIREM  TECHNOLOGIES  INC.,  all  of  which  are  carrying 
on  business  in  the  Province  of  New  Brunswick 

RESPONDENTS 


ORDER 

(Approval  of  Proposed  Distributions  to  Secured  Creditors  and  Activities  of  the  Receiver) 
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THIS  MOTION,  made  by  Ernst  &  Young  Inc.  in  its  capacity  as  Court-appointed 
receiver  and  receiver  manager  of  the  property,  assets  and  undertakings  of  the  Respondents  (the 
"Receiver")  for  an  order,  inter  alia: 

(a)  authorizing,  empowering  and  directing  the  Receiver  to  distribute  certain  amounts 
to  the  Secured  Creditors  (as  defined  below),  which  have  been  agreed  to  and 
accepted  by  the  Secured  Creditors;  and 

(b)  approving  the  conduct,  actions  and  activities  of  the  Receiver  in  administering  this 
receivership  proceeding  to  date,  including  the  conduct,  actions  and  activities  of 
the  Receiver  set  out  in  this  Twenty-Third  Report  and  all  other  reports  previously 
filed  by  the  Receiver  in  this  receivership  proceeding  to  date, 

was  heard  this  day  at  673  King  George  Highway,  Miramichi,  New  Brunswick. 

ON  READING  the  Receiver's  Notice  of  Motion  dated  July  25,  2012,  the  Twenty-Third 
Report  of  the  Receiver  dated  July  25,  2012  and  the  appendices  attached  thereto  (the  "Twenty-Third 
Report"),  and  on  hearing  the  submissions  of  counsel  for  the  Receiver,  The  Bank  of  Nova  Scotia 
(the  "Bank"),  the  Province  of  New  Brunswick  (the  "Province"),  Caterpillar  Financial  Services 
Limited  ("Caterpillar"),  GE  Canada  Equipment  Financing  G.P.  and  affiliated  entities 
(collectively,  "G.E."),  and  Aviva  Insurance  Company  of  Canada  and  its  affiliated  entities 
(collectively,  "Aviva"  and  the  "Secured  Creditors"  respectively),  no  other  party  on  the  service 
list  appearing  although  duly  served  as  appears  from  the  affidavit  of  service  of  Marie  Pacheco 
sworn  July  30,  2012,  and  on  reading  the  consent  of  the  Secured  Creditors  to  this  Order, 


1.  THIS  COURT  ORDERS  that  the  time  for  service  of  the  Receiver's  Notice  of  Motion, 
the  Twenty-Third  Report  and  the  Record  on  Motion  shall  be  and  is  hereby  abridged  and 
validated  so  that  the  motion  is  properly  returnable  today,  and  that  any  further  service  thereof  is 
hereby  dispensed  with. 


SERVICE 
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APPROVAL  OF  ACTIVITIES  OF  THE  RECEIVER 

2.  THIS  COURT  ORDERS  that  the  conduct,  actions  and  activities  of  the  Receiver  in 
administering  this  receivership  proceeding  to  date,  including  the  conduct,  actions  and  activities 
of  the  Receiver  set  out  in  the  Twenty-Third  Report  and  all  other  reports  previously  fded  by  the 
Receiver  in  this  receivership  proceeding  to  date,  be  and  are  hereby  approved. 

DISTRIBUTIONS 

3.  THIS  COURT  ORDERS  that  the  Receiver  is  hereby  authorized,  empowered  and 
directed  to: 

(a)  distribute  the  sum  of  $808,629.63,  to  Caterpillar  on  account  of  its  security  in  the 
Caterpillar  Collateral  (as  defined  in  the  Twenty-Third  Report); 

(b)  distribute  the  sum  of  $416,074.87  to  G.E.  on  account  of  its  security  in  the  G.E. 
Collateral  (as  defined  in  the  Twenty-Third  Report); 

(c)  distribute  the  sum  of  $  174,076.42  to  Aviva  on  account  of  its  security  in  the  Aviva 
Collateral  (as  defined  in  the  Twenty-Third  Report); 

(d)  distribute  the  sum  of  $340,879.90  to  the  Province  on  account  of  its  security  in  the 
Province  Collateral  (as  defined  in  the  Twenty-Third  Report);  and 

(e)  distribute  the  sum  of  $7,314,321.14  to  the  Bank  on  account  of  its  security  in  the 
Bank  Collateral  (as  defined  in  the  Twenty-Third  Report). 

Dated  at  Miramichi,  New  Brunswick,  this  3 1st  day  jojf  Jujy,  20X57"  """"N 


Thomas  W.  Riordon 

Judge  of  the  Court  of  Queen's  Bench  of 
New  Brunswick 


TOR01:  4947081:  v6 
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3    Executive  Summary 

As  a  result  of  not  having  access  to  senior  management's  knowledge  of  facts,  we  took  a  conservative 
approach  to  quantifying  accounts  and  were  conservative  to  not  utilize  assumptions  that  would  result  in  an 
overstatement  of  misstatements  in  Atcon's  F2009  financial  statements.  Notwithstanding  this  approach,  we  are 
of  the  opinion  that  these  financial  statements  have  not  been  prepared  in  accordance  with  GAAP  in  all  material 
respects.  We  estimate  that  Atcon's  F2009  assets  and  net  earnings  had  overstatements  ranging  between 
S28.3MM  and  $35.4MM.  Certain  additional  other  material  misstatements  may  have  occurred  but  we  are 
unable  to  provide  an  estimate  o1  value  due  to  scope  limitations,  the  weakness  of  Atcon's  accounting  records 
and/or  insufficient  information.  We  summarize  our  findings  below: 


Table  1 


<# 

ft? 
off 


^Subject  - 

section 

Estimated  Misstatement 

-     ,-       „.  „  „    _     T,  „„  - 

i                          Findings  ] 

API 

.7 

$10MMto$17MM 

Impairment  of  long-lived  assets. 

Prepaid  Lease  Rentals  -  ACI 

9 

S1.8MM 

Incorrect  deferral  of  operating  lease  payments, 

Inventories  -  ACI 

10 

Nil 

ACI  Projects 

11  . 

Suncor 

11.1 

$10.6MM 

Overstatements  IMP  and  receivables. 

Albian  Sands  (Muskeg) 

11.2 

$9.1  MM 

Overstatements  WIP  (S2.3MM)  and  expensing  ol deferred 
lease  payment  (S6.8MM)  classified  as  WIP. 

Maritime  Road  Development  Corp 

11.3 

$-1o$1.5MM 

A  provision  for  non-collecSbiSty  is  likely  required  for  this  10  year 
old  daim  In  addition,  reclassification  of  claim  as  a  current  asset 
and  inadequate  note  disclosure. 

West  Tank  Farms 

11.4 

$3.5MM  to  $4.5MM 

$2.5MM  of  W  br  deferred  labor  cost  which  should  have  been 
expensed  and$2.0MM  of  claims  that  should  have  been  partially 
or  fully  provided  for. 

Mine  Maintenance  and  Wash  Bays 

11.5 

S2.3MM 

ACI  was  in  default  on  this  project  Atleasta  $2.2MM  WsP 
overstatement  in  F2009. 

Deh  Cho  Bridge 

11.6 

Nil 

Fort  Hills 

11.7 

$0.4MM 

Accrual  of$0.4MM  of  WIP  when  fie  project  was  100%  complete 
and  ACI  provided  a  full  release. 

Total  Misstate rnentbebre  Tax  Recovery 

$37.7MMb$47.2MM 

Potential  Tax  Recovery  (25%) 

($9.4)MMto($11.8)MM 

Aton's  F2009  financial  statemente  had  a  25%  provision  for 
future  taxes  payable  on  recognized  revenue  that  had  yetto  be 
invoiced. 

Net  Misstatement 

S2B.3MM  to  $35. 4 MM 

1* 
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6  VANERPLY 

6.1   Executive  Summary 

AH  I  had  an  $1 1 .2MM  receivable  from  its  parent  AGI,  which  in  turn  had  an  investment  in  Vanerpty.  Vanerply 
was  a  sister  company  of  AHI  and  accordingly,  was  not  part  of  its  consolidated  financial  statements.  AGl's 
ability  to  repay  the  $1 1 .2MM  owed  to  AHI  appears  dependent  upon  obtaining  cash  from  its  investment  in 
Vanerply,  as  we  have  not  located  any  financial  information  that  would  indicate  that  any  of  the  other 
subsidiaries  of  AGI  were  in  a  position  to  pay  this  amount . 

In  analyzing  the  collectability  of  the  $1 1 .2MM  receivable  from  AGI,  we  considered  the  following: 

•  Deteriorating  financial  performance  of  Vanerply: 

o   Uneven  sales  performance,  such  that  F2009  sales  were  9.4%  lower  than  F2008  sales,  and 
basically  flat  compared  to  F2007  levels; 

o   $2.0MM  F2009  net  income  before  taxes  (4%  of  net  sales)  vs.  $3.9MM  in  F2006  (8.5%  of 
sales),  excluding  exchange  rate  fluctuations; 

o   Working  capital  increasingly  tied  up  in  inventory; 

•  Vanerply's  shareholder  equity  of  $14.6MM  at  the  end  of  F2009; 

•  Restrictions  on  Vanerply's  ability  to  pay  dividends  or  transfer  value  to  AGI; 

•  Inability  to  sell  or  refinance  Vanerply  from  October  2007  to  January  2009,  despite  concerted  efforts  to 
do  so; 

•  The  illiquidity  of  its  assets. 

We  do  not  recommend  a  material  write-down  of  this  receivable  as  Vanerply's  F2009  draft  financial  statements 
indicate  sufficient  equity  for  the  repayment  and  we  have  not  located  any  contradicting  financial  information. 
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7   Atcon  Plywood  Inc. 


7.1  Executive  Summary 

API  is  a  wholly-owned  subsidiary  of  AHl,  with  manufacturing  facilities  located  in  Miramichi,  MB.  After  having 
operated  for  several  years,  its  mill  was  destroyed  by  a  fire  in  July  2001 .  The  facilities  were  rebuilt  and  the 
company  recommenced  operations  in  January  2005. 

API  generated  significant  losses  since  its  reopening.  Its  operations  drained  in  excess  of  $12MM  until  it  was 
shut  down  by  management  in  March  2008. 

During  the  Fail  of  2008,  Management,  as  well  as  an  independent  consultant,  recognized  that  the  company 
was  not  viable.  In  order  to  begin  to  generate  positive  cash-flows,  API  required  financing  of  $8.8MM  for  the 
restructuring  of  its  operations,  as  well  as  a  turnaround  in  the  North-Eastern  American  housing  market.  As  at 
year-end  F2009,  the  financing  was  not  available  and  the  housing  market  showed  no  sign  of  improvement. 

We  are  of  the  opinion  that  an  impairment  loss  should  have  been  recognized  by  management  as  a  result  of 
continuing  losses  and  the  closing  of  the  mill.  Its  fixed  assets  had  a  carrying  value  of  $27.6MM  and  we 
estimate  the  impairment  loss  to  be  between  $10MM  and  $17MM  as  at  January  31, 2009. 

7.2  Continuing  Losses  and  Shutdown  of  the  Facility 

While  API's  revenues  increased  from  $8.7MM  in  F2006  to  $18.2MM  in  F2008,  API  generated  increasing 
losses.  As  a  result,  management  decided  to  "temporarily"  suspend  API's  operations  in  March  2008.  Its  F2009 
revenues  totaled  only  $2.7MM,  having  operated  less  than  two  months.33  API  incurred  $17.6MM  of  cumulative 
losses  for  the  four-year  period  ended  January  31 , 2009,  as  follows: 


Charts 


API  Historical  Revenues  and  Net  Earnings  (Net  Losses) 


18.0 


a  Revenues 


■  Net  Losses 


(7.0) 


F2009 


F2006 


F2007 


F2008 


«   Appendices  26  to  29,  API's  financial  statements  for  F2006  to  F2009,  respectively. 


RSM  Richter  Inc. 


25 


Private  and  Confidential  -  Subject  to  attorney  client  privilege 


-J 

■>+        9    Prepaid  Lease  Rentals 

m  9.1   Executive  Summary 

m 

According  to  GAAP,  operating  lease  rentals  should  be  recorded  as  an  expense  on  a  straight  line  basis  over 
^  the  term  of  the  lease,  unless  another  systematic  and  rational  basis  is  more  representative  of  the  time  pattern 

of  the  user's  benefit. 


'3  ACI  had  deferred  approximately  $1  MM  and  $2MM  of  operating  lease  expenses  at  the  end  of  F2006  and 

^  F2007  respectively.  These  deferred  amounts  were  reported  as  prepaid  expenses  in  the  annual  financial 

statements  and  payments  were  amortized  the  following  fiscal  year.  The  F2007  deferred  lease  expenses 
fe  represented  approximately  1 8%  of  the  company's  total  lease  payments  lor  that  year. 

ACI's  equipment  division  began  to  incur  large  losses  in  F2008  ($13.7MM),  which  continued  in  F2009 
«^  ($16.1MM).  These  losses  would  have  been  even  greater  had  all  the  lease  payments  been  recognized  as 

«^  expenses  when  made. 

«^ 

^4  As  at  the  end  of  F2008,  $8.2MM,  or  47.1%  of  the  lease  payments  made  during  the  year,  were  reported  as 

^4  prepaid  expenses  to  be  recognized  in  F2009.  We  have  not  located  any  information  which  would  indicate  that 

#  this  deferral  of  expenses  was  more  representative  of  ACI's  income  stream  generated  by  its  equipment,  nor 

*eV  that  it  had  been  calculated  on  a  systematic  and  rational  basts.  Accordingly,  the  F2008  year-end  prepaid 

^  expense  appears  materially  misstated. 

^  At  the  end  of  F2009,  the  amount  of  deferred  rental  expenses  totaled  $9.0MM,  which  represented  50%  of  the 

^  payments  made  during  the  year.  A  year-end  adjustment  transferred  $6.8MM  of  these  deferred  expenses  to 

ACI's  WIP  account  for  the  Albian  Sands  (Muskeg  Stripping)  Project.  The  balance  of  $2.2MM  was  reported  as 
a  prepaid  expense.  Again,  we  have  not  located  any  accounting  record  which  would  indicate  that  the  prepaid 
expense  of  $2.2MM  was  more  representative  of  the  time  pattern  of  ACI's  benefits,  nor  that  it  had  been 
^  determined  on  a  systematic  and  rational  basis. 

^4  We  reviewed  the  payment  terms  of  over  ninety  of  ACI's  major  equipment  leases  in  F2008  and  F2009,  and 

*j  found  no  material  prepaid  rentals  ($0.6MM  of  prepaid  in  F2008  and  $0.4MM  in  F2009).  Accordingly,  there 

*V  would  be  a  misstatement  of  $1.8MM  in  F2009  ($2.2MM  less  $0.4MM),  representing  the  balance  of  deferred 

rentals  that  were  reported  as  prepaid  expenses. 

^4  The  $6.8MM  of  deferred  lease  expenses  transferred  to  ACI's  WIP,  is  analyzed  in  our  review  of  ACI's  Albian 

$ji  Sands  (Muskeg  Stripping)  Project. 
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10  Inventories 

10.1  Executive  Summary 

Atcon's  inventories  totaled  $49.3MM  as  at  January  31 , 2009.  It  included  several  components,  the  largest  of 
which  being  ACI's  WIP,  having  a  reported  value  of  $39.3MM  as  at  that  date. 


While  the  material  misstatements  related  to  ACI's  WIP  are  presented  in  our  sections  on  ACI's  projects,  we 
also  note  that  ACI's  WIP  included  several  claims  for  unapproved  change  orders  {$9.3MM  in  F2008  and 

^  $13.4MM  in  F2009).  These  claims  were  inconsistently  reported  in  the  notes  to  both  ACI's  and  AHI's  F2008 

*v  and  F2009  financial  statements. 

ACI  was  not  taking  any  provision  to  reflect  potential  difficulties  in  recovering  claims.  Rather,  the  company  was 
recording  revenues  with  profits  margins  as  the  costs  associated  to  the  claims  were  incurred. 


^  Management's  policy  was  to  ignore  the  company's  historical  claims  recovery  as  well  as  significant 

^  weaknesses  in  its  internal  controls,  when  determining  the  value  of  its  claims. 


AHI's  inventories  also  included  spare  parts  related  to  ACI's  projects  which  were  not  tracked  in  an  accounting 
sub  ledger,  but  were  capitalized  and  amortized  over  the  following  year,  thereby  delaying  the  recognition  of 
project  expenses.  We  have  not  located  any  systematic  and  rational  basis  for  such  accounting.  Because  of 
weaknesses  in  ACI's  accounting  records,  we  cannot  estimate  an  amount  of  misstatement.  ACI's  F2009  year- 
end  inventories  totaled  approximately  $3MM  of  finished  goods  and  $3.9MM  of  spare  parts  and  other 


P  miscellaneous  accounts. 


■-4 
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11  ACI  Projects 


We  comment  on  the  following  seven  AC!  projects  covering  $67.6MM  or  77%  of  current  assets  at  January  31 , 
2009: 

Table  12 


(in  millions  of  dollars) 

Current 

Work  in 

Accounts 

Holdback 

Receivable 

Progress 

Total  - : ; 

Job  # 

Project  Name 

Section  #  Receivable 

Receivable 

(GL  #11900) 

CI 

Jan.  31/09 

583 

Suncor 

11.1 

$  7.5 

$ 

3.4 

$ 

$  10.9 

$ 

21.8 

637 

Albian  Sands  Energy  Inc.  (Muskeg  Stripping) 

11.2 

3.2 

6.8 

9.1 

19.1 

MRDC 

11.3 

3.1 

3.1 

595 

West  Tank  Farm  Erection  . 

11.4 

4.5 

4.5 

604/621 

Mine  maintenance/Wash  Bay 

11.5 

2.6 

2.4 

0.7 

5.2 

10.9 

599 

Deh  Cho  Bridge 

11.6 

3.3 

1.2 

1.5 

6.1 

638 

Fort  Hills  T&M 

11.7 

1.7 

0.4 

2.1 

TOTAL  Coverage 

(2) 

TOTAL  as  per  audited  Financial  Statements 
PERCENTAGE  Coverage 

$  15.0 

$ 

9.1 

$  8.7 

$  34.7 

$ 

67.6 

$  26.2 

$ 

14.7 

$  11.1 

$  35.5 

$ 

87.5 

57% 

62% 

78% 

9B% 

77% 

|1)  WIP  includes  amounts  initially  recorded  by  management  in  their  year-end  working  papers  (Appendix  54)  as  well  as  amounts  added  to  WIP  via 
year-end  adjusting  journal  entries. 

®  Total  refers  to  tie  audited  balances  tor  these  assets  only  and  excludes  certain  current  assets  (i.e.  prepaid  expenses). 


11.1  Suncor  Energy  Inc.  ("Suncor")  (Project  #583) 

11.1.1  Executive  Summary 

The  agreement  and  approved  change  orders  between  Suncor  and  ACI  totaled  $54.2MM,  for  the 
construction  of  Highway  63  in  Alberta,  to  be  completed  by  October  17, 2008. 

ACI  had  recognized  earned  revenue  of  $64.8MM  on  the  project,  as  at  January  31 , 2009,  which 
included  over  $10MM  for  unapproved  change  orders.  Its  F2009  financial  statements  include  $21 .8MM 
of  receivables  and  WIP  {$10.9MM  each)  related  to  the  Suncor  project.  Management  considered  it 
100%  complete  as  of  January  31 , 2009. 

One  of  ACI's  suppliers  had  registered  a  lien  on  the  project  during  January  2009  and  as  a  result, 
Suncor  had  suspended  its  payments  to  ACI.  The  parties  met  during  February  2009  and  Suncor  then 
offered  $8.2MM  as  a  full  and  final  settlement  of  all  amounts  due.  Transportation  Alberta  had  "punch 
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list"  items  that  required  remedy,  and  Suncor's  offer  was  conditional  upon  ACI  providing  all  outstanding 
deliverables  by  June  1 , 2009.  If  agreed,  Suncor  would  not  pursue  any  counter  claims  which  it 
estimated  at  $3.2MM. 

The  offer  was  rejected  and  on  March  19, 2009,  ACI  registered  a  $25.4MM  lien  on  the  Alberta  Highway. 
In  May  2009,  ACI  instituted  formal  legal  proceedings  against  Suncor,  claiming  $37.6MM,  including 
$12MM  for  the  negligence  or  willful  acts  of  Suncor,  the  particulars  of  which  had  not  yet  been 
calculated. 


0 


^  We  estimate  that  ACI's  F2009  revenues  and  current  assets  related  to  the  Suncor  project,  are 

materiaily  misstated  by  a  minimum  of  $1 0.6MM.  A  write-down  of  this  amount  would  bring  the  values 
back  to  the  agreed  contract  price  of  $54.2MM.  Such  final  resolution  would  have  required  that  Suncor 
increase  its  settlement  offer  on  all  outstanding  issues  from  $8.2MM  to  $1 1.2MM,  plus  any  cost  incurred 
by  ACI  after  its  F2009  year-end.  We  considered  the  following  to  arrive  at  our  estimate: 


•  Suncor's  full  and  final  settlement  offer  of  $8.2MM,  in  February  2009  and  reconfirmed  during 
March  2009; 

•  Suncor's  advice  that  it  could  be  asserting  a  further  $3.2MM  of  penalties  for  delays; 

•  ACI's  negative  history  of  claims  recovery; 

•  The  necessity  to  remedy  Transportation  Alberta's  "punch  list"  items; 

W  •  Suncor's  assessment  that  all  deliverables  required  an  execution  plan  to  be  completed  by 

«**  June  1,2009; 

nit 


■X0 


ACI's  weak  security  interest  as  its  lien  was  registered  on  soon  to  be  provincial  property,  which 
per  our  understanding  cannot  be  liened; 

ACI's  claims  do  not  appear  to  be  fully  documented  and  weaknesses  in  its  internal  controls  cast 


doubt  on  the  reliability  of  their  build-up 

—  • 


Certain  claims  were  not  pursued  by  ACI  during  the  fiscal  years  when  the  costs  were  incurred; 

ACI's  management's  comments  to  its  legal  counsel,  that  a  major  element  of  the  claim  (fuel) 
could  go  "either  way"; 

Proper  management  of  raw  material  costs  by  ACI  could  have  reduced  another  substantial 
portion  of  the  claim  (liquid  asphalt). 
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•  Certain  claims  (i.e.  fuel  related),  have  not  been  pursued  on  a  timely  basis  and  were  not 
accounted  for  in  the  fiscal  period  during  which  the  costs  were  incurred; 

•  The  correspondence  between  ACI  and  its  legal  counsel  appears  unable  to  give  an  unequivocal 
opinion  as  to  ACI's  chances  of  success  in  relation  to  a  major  element  of  the  claim; 

•  Amounts  being  claimed  by  ACI  are  far  in  excess  of  the  contract  price; 

•  Proper  management  of  raw  material  costs  by  ACI  would  have  reduced  another  substantial 
portion  of  the  claim, 

1 1 .2  Albian  Sands  Energy  Inc.  ("Albian")  (Project  #637) 

1 1.2. 1  Executive  Summary 

In  the  latter  part  of  F2009,  ACI  and  Albian  signed  a  $75.2MM  contract  for  the  removal  of  muskeg  over 
Alberta's  tar  sands.  The  agreement  had  an  effective  date  of  November  1 , 2008,  ending  on  October  31 , 
2011.  Its  pricing  was  output  based,  driven  by  the  volume  (cubic  meters)  of  muskeg  stripped. 

The  project  was  suspended  during  February  2009,  at  Albian's  request,  apparently  due  to  a  material 
decline  in  oil  prices.  The  receivable  balance  was  rapidly  collected,  but  most  of  the  WIP  was  never 
invoiced. 

ACI's  F2009  linancial  statements  include  $19.1  MM  of  revenues  related  to  this  project.  $10MM  was 
reported  as  a  receivable  at  year-end,  and  $9.1  MM  as  WIP. 

This  $9.1  MM  WIP  was  made  of  two  amounts: 

•  $2.3MM,  which  had  been  calculated  by  management  using  a  percentage  of  completion 
method,  based  on  costs  to  date  over  estimated  total  costs; 

•  $6.8MM,  which  was  the  result  of  the  year-end  journal  entry  that  transferred  most  of  the  deferred 
lease  expenses  to  WIP. 

We  are  of  the  opinion  thai  ACI's  F2009  revenues  and  WIP  were  materially  misstated  by  $9.1  MM,  for 
the  following  reasons: 

•  The  $2.3MM  of  WIP  was  not  calculated  by  management  in  accordance  with  GAAP.  For  an 
output  based  conlract  such  as  the  Albian  one,  the  revenue  and  WIP,  if  any,  should  be 
measured  based  on  the  volume  of  muskeg  stripped  at  year-end,  priced  at  the  agreed  amounts. 


RSM  Richter  Inc. 


Private  and  Confidential  -  Subject  to  attorney  client  privilege 


54 


The  complete  F2O09  revenue  had  already  been  accrued  as  a  receivable  by  ACI  at  year-end. 
Accordingly,  there  should  be  no  WIP  for  this  portion  of  work; 

•      With  regard  to  the  $6.8MM  of  deferred  lease  expense  capitalized  on  the  project  and  transferred 
to  WIP,  we  have  not  located  any  systematic  and  rational  analysis  which  would  indicate  that  its 
accounting  reflected  the  time  pattern  of  the  project.  We  performed  an  analysis  of  the  time 
pattern  of  Atcon's  benefits  from  the  project  and  determined  that  the  company  had  in  fact  not 
accrued  sufficient  lease  expense  to  reflect  the  time  pattern  of  the  projects  benefits.  Accordingly, 
there  was  no  WIP  related  to  the  equipment  rentals  of  the  Albian  project. 

1 1.2.2  Written  Agreement 

The  agreement  between  Albian  and  ACI  had  an  effective  date  of  November  1, 2008.78  It  was  priced  at 
$75.2MM 79  and  called  for  the  removal  of  muskeg  in  Alberta's  tar  sand  region  {based  on  progress 
billing,  the  contract  amount  was  increased  to  $76.7MM).  ACI  was  to  strip  10.3MM  cubic  meters  of 
muskeg  over  3  years,  to  be  done  during  the  "muskeg  stripping  season"  of  November  1  to  April  1  of 
each  year. 

The  pricing  was  simple:  S3MM  for  mobilization  and  demobilization  of  equipment  (increased  to  $4.4MM 
per  the  progress  billing),  and  $72.2MM  for  the  muskeg  stripping.  ACI  was  to  be  paid  between  $6.61 
and  $7.79  per  cubic  meter  of  muskeg  stripped,  depending  on  area  and  year. 

The  agreement  had  both  a  termination  clause  and  a  suspension  clause  as  follows: 

"2,2  Albian  may  at  any  time  during  the  Term,  terminate  this  agreement  by  giving  Contractor 
fourteen  (14)  days'  prior  notice,  if  this  Agreement  is  so  terminated,  Albian  shall  pay  Contractor 
for  the  Services  performed  in  accordance  with  this  Agreement  to  the  effective  date  of 
termination  of  this  Agreement. 

7.  Suspension  at  Albian's  Option 

Albian  may  at  any  time  by  notice  require  Contractor  to  suspend  the  Services,  Contractor 
shall  maintain  adequate  personnel  on  call  for  the  completion  of  the  Services  suspended,  and  if 
Albian  so  instructs,  Albian  shall  pay  Contractors  respect  of  such  personnel  at  the  applicable 
rates: 

(Our  emphasis) 


7B    Appendix  69,  Agreement  between  Albian  and  ACI  dated  November  1 , 2008. 

79    Appendix  69,  Page  44  of  Agreement  between  Albian  and  ACI  dated  November  1 , 2008. 
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Accordingly,  there  was  no  WIP  related  to  the  equipment  rentals  of  the  Albian  project. 

11. 2.7 Interruption  of  Work 

The  work  on  the  muskeg  stripping  project  was  suspended  during  the  first  months  ol  F2010,  as 
evidenced  by  the  $12.7MM  of  total  progress  billings  to  April  9, 2009  (of  which  $10.9MM  had  already 
been  recognized  as  at  January  31, 2009)  vs.  $23.1  MM  projected  for  Phase  1.  As  indicated  above,  the 
muskeg  stripping  season  ended  on  April  1, 2009  for  the  first  year  of  the  agreement. 

We  were  advised  by  Mrs.  Malone  that  the  suspension  had  been  caused  by  a  collapse  in  oil  prices.  A 
barrel  of  oil,  which  was  selling  at  over  US$120  during  the  summer  of  2008,  when  the  contract  was 
being  negotiated,  was  selling  for  only  US$33  by  Januaiy  31 , 200990. 

Consequently,  ACI  was  facing  significant  future  costs  as  it  had  committed  to  lease  numerous  pieces  of 
equipment  for  several  years.  This,  at  a  time,  when  its  equipment  division  was  already  generating  major 
losses  before  the  Albian  contract. 

11.3  Maritime  Road  Development  Corporation  ("MRDC") 

1 1.3. 1  Executive  Summary 

A  claim  of  $3.1  MM  related  to  MRDC  is  included  in  ACI's  F2009  WIP  for  work  performed  by  ACI  from 
1 998  to  2000.  While  there  had  been  success  in  prior  years  with  respect  to  other  claims  related  to  this 
project,  the  amount  included  in  WIP  had  not  changed  since  F2006  and  there  was  no  certainty  that  the 
claim  would  have  been  resolved  during  F2010.  Accordingly  the  $3.1  MM  should  not  have  been 
reported  as  a  current  asset  in  Atcon's  financial  statements.  Further,  note  disclosure  in  the  F2009 
financial  statements  was  deficient  as  it  did  not  disclose  this  claim. 

We  have  a  scope  limitation  with  regard  to  the  value  of  this  claim,  in  that,  among  other  things,  we  do  not 
have  a  copy  of  the  legal  opinion  regarding  its  status  as  at  the  F2009  year-end.  However,  given  ACI's 
recent  history  on  claims  recovery,  the  age  of  the  claim  and  the  apparent  lack  of  progress  over  the  last 
four  years,  a  minimum  provision  of  50%  for  non-collectability  should  have  been  considered. 

1 1.3.2  The  Written  Agreements 

In  1 998,  ACI  was  engaged  by  the  MRDC  JV  to  perform  work  on  the  Trans  Canada  Highway  between 
Moncton  and  Fredericton,  NB.  Atcon  performed  this  work  from  1988  to  2000  under  numerous 

w    Appendix  75,  Historical  of  crude  oil  prices. 
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11.3.7.2  Note  Disclosure 

While  the  F2008  statements  include  a  note  regarding  this  claim,  there  is  no  such  note  or  reference 
regarding  MRDC  in  AHI's  F2009  audited  consolidated  financial  statement,  This  could  lead  a  user  of 
the  financial  statements  to  assume  that  this  matter  is  now  resolved  when  in  fact  this  was  not  the  case. 

The  following  appeared  in  Note  16  Contingencies  of  AHI's  F2008  Consolidated  Financial  Statements96: 

"Claims  for  work  performed  and  breach  of  contract 


^  The  company  was  a  subcontractor  to  the  Maritime  Road  Development  Corporation  ("MRDC") 

on  a  construction  project  involving  the  Fredericton  to  Moncton  Trans  Canada  Highway  Project 
from  1998  to  2000. 


The  company  has  identified  claims  against  MRDC  for  its  work  on  this  construction  project  and 
damages  suffered  as  a  result  of  MRDC's  breach  of  contract.  A  majority  of  claims  are  before  an 
arbitration  panel.  A  smaller  number  are  before  courts  in  New  Brunswick.  The  company  has 
succeeded  on  every  claim  ruled  on  to  date. 

At  January  26, 2008  $3. 1  million  remains  recorded  in  the  current  assets  as  inventories  (work- 


s*  in-progress). 


Management  continues  to  review  the  status  of  the  claims  not  included  in  inventory  and 
receivables  based  on  the  status  of  recent  arbitration  awards  and  the  advice  of  legal  advi 
and  may  record  additional  MRDC  claims  in  income  in  future  quarters  as  appropriate.'' 

1 1 .4  West  Tank  Farms  (Project  #595) 

11.4.1  Executive  Summary 

ACI  completed  work  on  this  project  in  F2009  yet  still  reported  a  $4.5MM  WIP  balance  as  at 


January  31, 2009.  This  $4.5MM  of  WIP  consisted  of  $2.5MM  of  deferred  labor  costs,  to  be  amortized 
over  F2010  and  F2011,  and  $2MM  of  claims  for  unapproved  change  orders. 

The  recording  of  the  deferred  labor  costs  as  WIP  is  not  in  accordance  with  GAAP  for  several  reasons, 
including  matching  and  conservatism  principles  and  accounting  for  inventory  valuation.  Accordingly,  it 
should  have  been  written  off  as  at  January  31 , 2009. 

With  regard  to  ACI's  claim  of  $2MM,  a  provision  of  50%  should  be  recorded  to  reflect  ACI's  history  of 
claims  recovery,  and  its  internal  control  deficiencies  during  the  time  period  when  the  work  was 
performed. 


96   Appendix  3,  AHI's  audited  consolidated  financial  statements  for  F2008. 
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11A6.2  Claims 

$2.5MM  of  the  West  Tank  Farms  WIP  relates  to  the  deferred  costs.  The  balance  of  WIP  or  $2MM, 
relates  to  disputed  extras  which  are  included  in  the  total  claims  amount  of  $13.5MM  in  note  2  of  AHI's 
F2009  audited  consolidated  financial  statements. 

We  note  the  following  scope  limitations  in  providing  our  analysis: 

•  We  have  not  seen  the  any  agreement  or  change  order  supporting  the  amounts  claimed; 

•  We  have  not  seen  a  legal  opinion  to  support  ACI's  claim  against  CNRL; 

•  We  have  not  seen  any  calculation  of  the  amounts  claimed  by  ACL 

in  our  view,  it  is  doubtful  that  all  of  the  $2MM  should  have  been  recognized  as  revenue  and  included  in 
WIP  for  several  reasons: 

•  There  is  no  indication  that  it  is  probable  that  the  claim  will  result  in  additional  contract  revenue. 
We  note  that  in  Mr.  Tozer's  April  1 , 2009  letter  to  CNRL,  he  acknowledges  that  attempts  to  date 
to  resolve  this  matter  by  their  respective  staff's  have  been  unsuccessful; 

•  Consideration  of  past  experience  -  as  noted  above,  -54%  of  claims  at  the  F2008  year  end 
were  subsequently  written  off  in  F2009; 

•  Previous  experience  with  this  customer.  The  April  1 , 2009  letter  refers  to  past  settlements  with 
CNRL  to  resolve  disputes; 

•  The  April  1 , 2009  letter  refers  to  only  $1 .6MM  of  outstanding  disputes,  not  $2MM. 

Given  the  likelihood  that  ACI  would  not  be  fully  successful  in  the  collection  of  these  claim  amounts  and 
considering  the  requirement  to  recognize  the  full  amount  of  the  contract  loss  in  F2009,  in  our  opinion, 
to  be  conservative,  only  a  portion  of  the  $2MM  should  have  been  recognized  as  revenue  in  F2009,  if 
any,  and  thus  a  provision  of  at  least  50%  of  the  $2MM  claim  is  warranted. 

11.5  Mine  Maintenance  and  Wash  Bays  ("MMWB")  (Projects  #604/621) 

11.5.1  Executive  Summary 

This  was  a  $38MM  project  with  CNRL  with  original  completion  dates  of  July  and  August  2008.  By 
January  31, 2009,  ACI  was  far  from  having  completed  the  work.  It  had  invoiced  $24.8MM  and 
recorded  WIP  of  $5.2MM,  reflecting  a  79%  completion  rate.  ACI's  customer  referred  to  the  situation  as 
a  "crisis. 
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At  least  one  of  ACl's  sub-contractors  had  recorded  a  lien  on  the  project,  and  CNRL  was  withholding 
payments  attempting  to  deal  directly  with  the  sub-contractor. 

As  a  result,  CNRL  reduced  ACl's  contracted  work  and  entered  into  a  direct  payment  arrangement  with 
the  sub-contractor  shortly  after  the  F2009  year-end. 

We  recalculated  the  year-end  WIP  to  reflect  this  contract  amendment,  which  results  in  a  $2.3MM 
reduction.  We  have  not  provisioned  any  amount  for  the  "crisis  situation  and  potential  delay  penalties. 

1 1,5.2  The  Written  Agreement 

ACI  was  engaged  by  CNRL  to  perform  work  on  the  Mine  Maintenance  &  Heavy  Equipment  and  LVF 
Wash  Bays  in  connection  with  the  Horizon  Oil  Sands  Project  based  on  a  contract  dated  April  21 , 2008. 
The  initial  value  of  the  project  was  $34MM,1°.  According  to  the  progress  billings  (as  the  approved 
change  orders  could  not  be  located),  the  ultimate  value  of  this  project  was  ~$38MM. 

Work  on  the  project  was  to  have  commenced  and  been  completed  in  F2009  by  July  /  August  2008111, 
however,  work  continued  into  F2010.  As  detailed  below,  CNRL  notified  ACI  on  multiple  occasions  that 
it  was  not  in  compliance  with  the  timeline  agreed  to  under  the  contract  and  was  in  fact  in  default  of  its 
obligations. 

11. 5.3 ACl's  Current  Assets  Related  to  the  MMWB  Project 

As  at  January  31 , 2009,  ACl's  current  assets  related  to  the  MMWB  project  totaled  $10.9MM,  as 
follows: 

Table  20 


Canadian  Natural  Resource  Ltd.  V  J 

\  Mine  Maintenance  and  Wash  Bays  (#604/621}  j 

i  As  of  January  31, 2009 

(in  millions  of  dollars) 

Trade  and  other  receivables 

$  3.3 

Holdback  Receivables 

2.4 

Work  in  Progress 

5.2 

$  10.9 

110  Appendix  93,  Contract  agreement  between  CNRL  and  ACI  dated  April  21 ,  2008. 

111  Appendix  94,  Contract  schedule  of  Mine  Maintenance  and  Wash  Bays. 
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unaudited  loss  of  $6.1  MM  in  F2010  (the  majority  of  which  is  recorded  in  May  and  June  2009  after 
completion  of  the  audit). 

iv)  F2008toF2010 

As  compared  to  its  WIP  calculations  included  with  its  F2009  year-end  working  papers,  in  total,  ACI 
ultimately  recognized  only  76%  of  projected  revenue  but  92%  of  projected  costs  for  this  project,  as 
follows: 

Table  26 


fin  millions  of  dollars) 

Estimated  project 

Actual 

values  per  F2009 

Percentage 

F2008-F2010 

WIP  schedule 

Realized  ■ 

Revenue 

$  29.0 

$  38.0 

76% 

Costs 

31.0 

33.6 

92% 

EBITDA 

$  (2.0) 

$  4.4 

11.6  Deh  Cho  Bridge  Corporation  Ltd.  ("Deh  Cho")  (Project  #599) 

11.6.1  Executive  Summary 

In  February  2008,  ACI  was  granted  a  $133.6MM  contract  to  construct  a  bridge  over  the  Mackenzie 
River,  in  the  Northwest  Territories.  As  of  January  31 , 2009,  AC!  had  recorded  $36MM  of  earned 
revenues  based  on  a  rate  of  completion  of  27%.  However  almost  half  of  the  total  profit  budgeted  for 
the  project  was  recognized.  The  accelerated  profit  recognition  reflects  a  deferral  of  indirect  costs  which 
management  deemed  appropriate  to  expense  at  later  stages  in  the  project. 

The  acceleration  of  the  profit  must  be  viewed  in  the  context  of  the  following  challenges  which  this 
project  was  facing  as  at  January  31 , 2009: 

•  ACI  was  again  very  much  behind  in  its  work; 

•  The  gross  margin  for  the  total  project  had  been  budgeted  at  15.9%.  The  gross  margin  on  the 
revenue  earned  to  January  31, 2009,  was  28.0%; 

•  ACI's  sub-contractor  which  was  responsible  for  the  erection  of  the  foundation  of  the  bridge,  was 
threatening  to  halt  work  on  the  project,  if  its  $5MM  requests  for  change  orders  were  not 
approved; 
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•  ACI's  own  change  order  requests  which  incorporated  the  sub-contractor's,  were  being 
challenged  by  Deh  Cho,  the  project  owner; 

•  In  February/March  2009,  Deh  Cho  put  AC!  on  notice  of  defaults  for  delays  being  encountered; 

•  Dispute  resolution  mechanism  between  ACI  and  Deh  Cho  had  to  be  formalized  as  the  parlies 
could  not  agree  on  any  settlement. 

We  have  not  taken  any  provision  to  reduce  the  reported  margin  nor  to  account  for  the  risks  associated 
with  an  arbitration  process. 

1 1,6.2  Written  Agreement 

On  February  22,  2008,  AC!  and  Deh  Cho  signed  several  agreements  totaling  $133.6MM,  for  the 
construction  by  ACI,  of  a  1,045  meter  long  9-span  bridge  across  the  Mackenzie  River,  as  well  as  two 
approaches  to  the  bridge  of  approximately  800  meters  long™.  These  agreements  called  for  the  work 
to  be  completed  before  November  1, 2010. 

The  project  was  being  monitored  by  Deh  Cho  using  2  engineering  firms,  Gamble  and  Jivkov. 

The  schedule  of  contract  prices  divides  the  $133.6MM  project  in  5  parts,  to  be  paid  in  the  following 
lump  sums: 

Table  27 


General  items 

$  3.3 

Earfi  works 

8.2 

Foundation  works 

41.1 

Steel  superstructure  works  .* 

61.5 

Concrete  deck  and  finishing  works 

19.5 

Total  Contract  Price 

$  133.6 

120  Appendices  104a  to  104d;  Extracts  of  contract  documents  between  ACI  and  Deh  Cho,  signed  on  February  22, 2008. 
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11.7  Fort  Hills/  Petro  Canada  (Project  #638) 


11.7.1  Executive  Summary 

This  was  a  $1 7MM  project  that  was  fully  completed  in  F2009.  ACI  had  turned  over  the  project  and 
collected  the  full  $1.7MM  contract  price  during  February  2009,  providing  a  full  and  final  release  to  its 
customer.  The  $0.4MM  of  WIP  had  no  apparent  basis  and  should  not  have  been  recorded. 

11.7.2  Written  Agreement 

We  were  unable  to  locate  the  contract  for  this  project.  Based  on  available  company  records,  ACI 
received  a  $1 7MM  purchase  order  in  F2009,  to  pour  a  concrete  slab  floor  for  a  waste  water  treatment 
plant.  The  work  appears  to  be  fully  completed  in  F2009  as  evidenced  by  the  "Final  Turnover 
Documentation"  submitted  by  ACt  in  December  200812G  in  which  it  states: 

This  letter  is  to  inform  you  that  Atcon  Construction  inc.  has  completed  the  construction  and 
installation  associated  with  the  Waste  Water  Treatment  Plant  as  per  the  drawings  and 
specifications." 

1 1.7.3 ACi's  Current  Assets  Belated  to  the  Fort  Hiils  Project 

As  at  January  31 , 2009,  ACI's  current  assets  related  to  this  project  are  $2.1  MM,  as  follows: 
Table  30 


;  {in  millions  of  dollars) 

As  of  January  ; 

V  Description 

31,2009  : 

--  -  '-  -1- 

Trade  Receivables 

$  1.7 

Work  in  Progress 

0.4 

$  2.1 

•  Trade  Receivable:  The  $1 .7MM  trade  receivable  was  invoiced  in  January  2009  and  was 
collected  in  February  2009.  In  connection  with  the  collection  of  this  receivable,  K.  Donovan 
signed  a  release  and  discharge  dated  February  12, 2009  on  behalf  of  ACI127; 

•  Work  in  Progress:  In  February  2009,  ACI  set  up  a  $0.4MM  accrual  for  work  in  progress 
notwithstanding  the  fact  that  they  had  been  paid  in  full,  issued  a  release  and  discharge  and 


m  Appendix  109,  Documents  entitled  "Final  Turnover  Documentation"  dated  December  2008. 

127  Appendix  1 1 0,  Letter  from  Petro-Canada  to  ACI  dated  February  2009  re:  Release  and  Discharge. 
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